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already  submitted  to  the  Public,  think  it  right  to 
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They  cannot^  however,  conclude  their  work  with- 
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ceived during  its  prosecution  from  all  parts,  of  the  Pro- 
fession, and  especially  from  the  Members  of  the  Court 
of  Common  Pleas/ 
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HOUSE    OF    LORDS, 


IN 


MICHAELMAS  TERM, 

lo  the  Forty-sixth  Year  of  the  Reign  of  Gborcb  III. 


♦ 


(IN  THE  HOUSE  OF  LORDS.) 

Ebbnbzbr  Radford   Rows,  Plaintiff  in  Error,  v.       juiyiiui, 
Richard  Power,  on  the  several  Demises  of  Rich- 
ard BoYGB  and  William  Hobbs,  Defendant  in 
Error. 

This  was  an  ejectment,  commenced  on  the  plea  side     a.  leiied  in  fee 


of  his  Majesty's  Court  of  Exchequer  in  Ireland,  in  ^^^  ^  ^*  ^ 
Hilary  term,  1791,  by  the  above  nominal  Defendant  in  ^  ^  the'Z^Tof 

error,  la,  body  in  uu. 

remainder  to  hii 
mm  three  dau^ten  and  their  beira;  on  the  deaUi  of  A^  B.  entered  and  became  aeised  of  all 
i.*a  landi,  and  by  deed  between  himaelf  and  hia  mother,  aisigfned  to  her  the  possession  of  a  third 
|Bxt  d  ail  the  premisei,  to  hold  to  her  and  her  assigns  for  her  lif*,  as  if  she  had  been  in  poaseasion 
of  the  same  by  Tiitue  of  a  writ  of  dower,  and  ^>pointed  C.  and  D,  attorneys  to  enter  and  give 
liT«y  and  seisin  of  one  full  third  part ;  and  the  indorsement  of  the  deed  stated  that  C.  and  D. 
defiveied  seisin  of  all  the  premises  of  the  mother,  to  hold  according  to  the  uses  and  intentions  of  the 
deed.    B/s  wtiUbet  hanng  become  seised  of  an  undivided  third  part  of  all  the  lands,  and  doling  her 
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1805.  error,  in  order  to  recover  an  undivided  third  of  divers 

niessuages,  lands,  and  hereditaments  in  the  several  ba- 
ronies of  Forth  and' Barcy,  in  the  county  of  Wexford;  and 
the  declaration  contained  two  demises,  1st,  a  demise  of 
the  1st  ot  January,  1781,  of  an  undivided  third  of  the 
lands  and  tenements  from  Richard  Boyce,  for  41  years 
from  the  said  1st  of  January,  1781 ;  and,  2dly,  a  de- 
mise of  .the  same  date  of  an  undivided  third  of  the  same 
estate  from  William  Hobbs,  for  the  term  of  41  years  from 
the  said  1st  of  January,  1781.  The  cause  was  tried  at 
bar  in  the  Court  of  Exchequer  in  Ireland,  on  the  8d  May, 
1798,  and  the  evidence  produced  on  the  part  of  the  then 
Plaintiff  was  to  the  following  effect :  That  Richard  Rowe 
the  elder,  Esq.  was  seised  in  fee  of  the  lands,  and  so  seised 
died  6th  May  1724,  leaving  Elizabeth  Rowe  his  widow, 
Richard  Rowe  his  only  son,  and  three  daughters,  namely, 
Elizabeth  Boyce,  Ann  Rowe,  and  Dorothy  Rowe  ;  that 
before  his  death,  namely,  17th  March  1723,  he  made  his 
last  will,  in  presence  of  three  subscribing  witnesses ;  that 
he  thereby  devised  the  whole  lands  and  premises  in  the 
declaration  mentioned  to  the  said  Richard  Rowe,  his  only 
son,  for  his  life,  and  after  his  decease  to  the  heirs  of 
his  body  in  tail;  ^d  for  default  of  such  heirs,  to 
testator's  three  daughters,  Elizabeth  Boyce,  otherwise 
Rowe,  Ann  Rowe  and  Dorothy  Rowe,  and  their  heirs ; 


life  B,  levied  a  fine  fur  conusance  de  droit  corns  ceo,  with  procIamationB  of  the  whole  of  the  premises,  and 
Buflered  a  reooreiy,  and  died  leaving  no  issue,  but  having  devised  away  all  the  lands  of  i4.  to  a  stranger. 

Held  that  the  deed  between  B.  and  his  mother,  and  the  livery  made  thereon,  was  a  good  assign- 
ment of  dower  to  her ;  and  therefore  the  fine  and  recovexy  suffered  by  B,,  and  non-claim  within  five 
years  after  the  death  of  B,,  did  not  bar  the  remainder  in  fee  to  the  daughters  of  A.  in  that  one-third 
)iart  vdiich  fi.'s  mother  had  in  dowry  at  the  time  of  such  fine  and  recovery.  And  see  Doe  d,  Burrell 
V.  Perkins,  3  M.  &  S.  271,  275.  Doe  d.  Tnueott  v.  Elliott,  1  B.  &  A.  85. 

A  declaration  in  ejectment  contained  two  demises  by  two  different  lessors  of  two  distinct  undivided 
thirds ;  judgment  was  given  that  the  Plaintiff  "  do  recover  his  said  terms."  On  error  it  appear«>d 
from  the  facts  stated  on  a  bill  of  exceptions  to  the  Judge's  directions  on  a  point  of  law,  that  the 
ejectment  respected  only  one  undivided  thirds  held  well  enough  on  this  tacoTd,  where  the  point  was 
only  raised  by  bill  of  exceptions. 

Semb,  that  it  would  have  been  well  even  on  special  verdict 

that 
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that  Rich.  Rotve  the  younger  entered  and  became  seised  1805. 

of  the  entire  lands ;  that  by  a  deed,  dated  18th  November 
1724,  between  the  said  Richard  Rowe  of  one  part,  and 
his  mother  said  Elizabeth  Rowe  of  the  other,  he,  (that  she 
might  be  in  possession  of  her  thirds  of  the  said  premises 
as  if  by  a  writ  of  dower,  and  for  other  the  considerations 
therein  mentioned,)  gave,  granted,  assigned,  and  set  over 
to  her  the  possession  of  the  full  third  part  of  all  the*  deno- 
minations of  the  premises,to  have  and  to  hold  the  said  third 
to  her  and  her  assigns  for  her  life,  to  all  intents,  purposes 
and  constructions,  as  if  she  had  been  in  possession  of  the 
same  by  virtue  of  a  writ  of  dower ;  that  by  the  said  deed  the 
said  Rich,  Rowe  the  younger  did  constitute  Wm.  Harvey 
and  Nathaniel  Boyce,  or  either  of  them,  for  him  and  in  his 
name,  to  enter  on  the  premises,  and  of  every  part  thereof 
to  give  to  the  said  Eliz.  Rowe  livery  and  seisin  of  one  full 
.  thifd  part,  in  as  full  amanner  as  if  the  same  had  been  6pne 
by  him  the  said  Rich.  Rowe  the  younger ;  that  an  instru- 
ment was  executed  by  the  said  Wm,  Harvey  and  Natha- 
niel A>yc€byway  of  indorsement  on  the  said  deed,  being  a 
memorandum,  that,  pursuant  to  their  power  by  the  deed, 
they  had,  on  the  24th  of  November  1724,  delivered  to  the 
said  Eliz.  Rowe  seisin  of  all  the  therein  mentioned  lands 
and  premises,  by  delivering  to  her  upon  every  denomina- 
tion of  them  a  sod  and  twig  to  hold  to  her  according  to  the 
uses  and  intentions  of  the  deed ;  that  the  said  Eliz.  Rowe, 
immediately  on  execution  of  the  said  deed  of  18th  Novem- 
ber 1724,  entered  upon  and  became  seised  of  theundi  vided 
third  part  of  all  the  lands  in  the  said  deed  contained,  and  in 
the  said  declaration  in  ejectment  mentioned,  under  and  by 
virtue  of  the  said  deed  and  indorsement ;  and  from  the  date 
of  the  said  deed  till  her  death  in  1759  she  continued  to  be 
so  seised ;  that  upon  execution  of  the  said  deed,  and  be- 
fore levying  the  fine  after  mentioned,  and  after  the  said 
EUz.  Rowe  became  seised,  the  said  Rich.  Rowe  the  young- 
er entered  upon  and  held  the  house  and  demesne-land  of 
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1805.  BaUyharty,  being  part  of  the  premises,  paying  to  her 
the  whole  of  her  life  an  annual  rent  for  one-third  of  the 
said  house  and  demesne  lands,  and  continued  to  hold 
the  same  during  his  life. 

The  evidence  produced  on  the  part  of  the  then  De- 
fendant (now  Plaintiff  in  error)  was  to  the  following 
effect :  That  in  Trinity  term  1730,  the  said  Richard  Rowe 
the  younger  levied  a  fine  swr  connusance  de  droit  come  ceo 
with  proclamations,  of  the  whole  of  the  premises  in  the 
declaration  mentioned,  and  in  the  same  term  and  year 
suffered  a  common  recovery  of  them;  that  on  the  13th 
Jantiary  1769,  the  said  Rich.  Rotve  the  younger  made  his 
last  will  in  writing,  in  the  presence  of  three  subscribing 
witnesses,  and  devised  the  premises  in  the  declaration 
mentioned  to  the  said  Ebenezer  Radford  Rowe,  the  then 
Defendant,  and  now  Plaintiff  in  error,  for  his  life,  with 
remainders  to  his  first  and  other  sons  successively  in  tail 
male,  with  remainders  over;  that  the  said  Rich.  Rowe  the 
younger  died  on  the  20th  March  1769,  without  revoking 
his  said  will,  unmarried  and  without  issue;  that  the  three 
sisters  of  the  said  Rich.  Rowe  the  younger  died;  and  Ann 
who  married  Michael  Hobbs,  was  the  survivor  of  the  three 
listers,  and  died  in  1780,  leaving  Wm.  Hobbs,  one  of  the 
lessors  of  the  Defendant  in  error,  her  eldest  son  and  heir; 
that  the  then  Defendant  (now  Plaintiff  in  error),  who  is 
the  devisee  named  in  the  said  will  of  Richard  Rowe 
the  younger,  on  the  death  of  the  said  Richard  Rowe, 
entered  into  and  became  |>ossessed  of  the  said  lands. 

The  Counsel  for  the  then  Defendant  thereupon  insisted 
that  the  said  fine  of  TVinity  term  1730,  with  proclama- 
tions, there  not  having  been  an  actual  entry  into  the 
^aid  lands  in  the  declaration  mentioned  within  five  years 
after  the  death  of  Richard  Rowe  the  younger^  was  a  bar 
to  the  title  of  the  then  Plaintiff,  and  now  Defendant  in 
error^  and  that  the  Judges  upon  that  ground  ought  to 
direct  the  jury  to  find  a  verdict  for  the  Defendant,  the 

now 
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now  Plaintiff  in  error :  but  the  learned  Judges  declared  1805. 
tbat  the  said  fine  with  proclamations  was  not  a  bar.  The 
Counsel  for  the  then  Defendant  (the  now  Plaintiff  in 
srror)  tendered  a  bill  of  exceptions  to  the  opinion  of  the 
fudges,  and  prayed  them  to  sign  the  same ;  which  was 
lone  accordingly,  pursuant  to  the  statute  in  that  case 
nade. 

The  jury  then  found  a  verdict  for  the  Plaintiff  below, 
now  Defendant  in  error,)  with  6d.  damages  and  6d. 
x>sts ;  and  the  Judgment  of  the  Court  was,  that  the 
Plaintiff  below,  (now  Defendant  in  error,)  should  recover 
sigainst  Ebenezer  Radford  Rotve,  his  said  terms  as  yet  to 
M>me  of  and  in  the  lands  and  tenements  aforesaid,  with 
heir  appurtenances  in  the  said  declaration  specified,  and 
lis  said  damages,  with  costs  de  incremento* 

Upon  this  judgment  the  Defendant  below  (now  Plain- 
tiff in  error)  brought  a  writ  of  error  in  the  Exchequer- 
chamber  in  Ireland,  and  assigned  for  error  "  that  the  said 
judgment  in  form  aforesaid  was  given  to  the  said  Richard 
Power  against  the  said  Ebenezer  Radford  Rowe,  whereas 
l)y  the  law  of  the  land  judgment  in  the  said  plea  ought  to 
lave  been  given  for  the  said  Ebenezer  Radford  Rowe, 
igainst  the  said  Richard  Power  ;  and  that  by  the  said  re- 
^rd  it  appears,  that  the  said  Richard  Powerh^s  declared 
or  two  whole  thirds,  in  three  parts  to  be  divided,  of  all  the 
ands  in  the  said  declaration  mentioned,  on  demises  from 
Richard  Boyce  and  William  Hobbs,  and  judgment  hath 
>een  given  that  he  recover  the  said  term,  though  it  most 
nanifestly  appears  by  the  said  record  that  the  Plaintiff 
»iinot  have  any  title  thereto ;  and  that  by  the  said  record 
t  appears  that  a  good,  valid,  and  effectual  recovery  was 
(offered  and  had  of  all  said  lands,  barring  all  remainders 
ind  reversions  over  and  precluding  the  Plaintiff  from  re- 
covery in  this  action ;  and  that  it  appears  by  the  said  re- 
c<)rd,  that  a  good  and  valid  fine  with  proclamations  was 
levied  of  the  said  lands,  thereby  barring  said  Plaintiff  from 

recover- 
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1805.  recovering  in  this  action ;  and  that  by  the  said  record  it 
appears,  that  the  said  Elizabeth  never  was  seised 'of  any 
of  the  said  lands  in  dower ;  wherefore  the  said  Ebene- 
zer  Radford  Botue  prays^  that  the  judgment  aforesaid  by 
reason  of  the  aforesaid  errors,  and  of  the  other  errors  ap- 
pearing in  the  record  and  in  the  process  and  proceed- 
ings aforesaid,  be  reversed  and  wholly  had  for  nought ; 
and  that  the  said  Ebenezer  Radford  Rowe  may  be  re- 
stored to  all  things  which  he  lost  on  occasion  of  the 
aforesaid  judgment ;  and  that  the  said  Richard  Power, 
'    may  rejoin  to  the  said  errors." 

The  Defendant  in  error  in  the  Irish  Exchequer-cham- 
ber pleaded  in  nullo  est  erratum^  and  the  judgment  was 
there  affirmed  by  the  Lord  Chancellor  and  the  two  Chief 
Justices. 

On  this  judgment  of  the  Court  of  Exchequer  in  Ireland, 
and  judgment  of  affirmance  by  the  Court  of  Exchequer 
chamber,  the  present  writ  of  error  was  brought,  and  the 
following  errors  were  assigned ;  1st,  that  the  declaration 
is  not  sufficient  in  law  to  maintain  the  action;  2d,  that 
the  Barons  of  the  said  Exchequer  declared  the  said  fine 
mth  proclamations  to  be  no  bar ;  but  should  have  de- 
clared the  said  fine  with  proclamations,  there  not  having 
been  an  actual  entry  into  the  lands  within  five  years  after 
the  death  of  the  said  Richard  Rowe,  the  younger,  a  bar  to 
the  Plaintiif 's  title  and  recovery  in  the  plea  aforesaid, 
and  should  on  that  ground  have  instructed  the  jury  to  find 
for  the  Defendant,  the  (Plaintiff  in  error) ;  3d,  that  the 
Barons  of  the  Exchequer  in  Ireland  decldixed  the  said  fine 
not  to  be  a  bar  generally,  and  so  the  jury  found  a  general 
verdict  for  the  Plaintiff;  whereas  the  said  Barons  should 
have  declared  the  said  fine  to  be  a  bar  to  the  Plaintiff's 
title  and  recovery  of  the  one-third  in  the  first  count  of  the 
said  declaration  mentioned ;  4th,  that  the  verdict  is  for 
the  Plaintiff  upon  both  counts  of  the  said  bill  and  decla- 
ration, instead  of  being  for  the  Defendant  Rowe  on  the 

first 
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first  count;  Sdi^  that  tUb  said  Barons  of  the  said  Exche-  1805. 

qner  did  not  iiedare  to  the  said  jury  the  said  common 
lecoyery  by  the  said  Richard  Rowe,  the  younger  to  be  a 
bartothe  Plaintiff's  title  and  recovery;  6th,  that  the  said  ^^^'"• 
Barons  did  not  direct  or  leave  it  to  the  jury  to  presume  in 
support  of  the  said  recovery  the  joining  of  the  said  Elizas 
beih  Rowe  the  widow  in  making  a  tenant  to  the  precipe 
for  the  said  recovery  by  some  deed  afterwards  lost ;  Tth, 
(hat  the  said  Barons  did  nbt  direct  the  jury  to  find  that 
the  said  feoffment  and  fine  were  a  discontinuance  of  the 
estate  tail  created  by  the  will  of  Richard  Rowe,  the  elder; 
8th,  that  the  said  verdict  and  judgment  were  given  for  the 
Plaintiff  Richard  Power  against  the  said  Ebenezer  Rad- 
ford Rowe,  instead  of  beiag  given  for  him;  9th,  that  the 
joryhave  assessed  damages  for  the  trespass  and  ejectment 
in  entering  upon  the  whole  of  the  premises  in  the  declara- 
tion mentioned,  of  which  the  Plaintiff  is.thereby  suppos- 
ed to  be  entitied  to  possession  of  two  undivided  thirds ; 
10tb>  that  the  judgment  of  the  said  Barons  is  for  a  recovery 
by  the  said  Plaintiff  of  the  said  terms,  of  and  in  the  said 
lands  and  tenements  aforesaid,  though  according  to  the 
record  be  could  only  be  entitied  to  one  of  them ;  11th, 
that  the  said  judgment  was  affirmed  in  the  said  Court  of 
Exchequer-chamber,  whereas  it  should  have  been  revers- 
ed. To  this  assignment  of  errors  was  added  a  prayer  by 
the  Plaintiff  in  error  for  a  certiorari  to  the  Treasurer  and 
Barons  of  the  Exchequer  in  Ireland,  and  to  have  the 
said  judgment  and  the  affirmance  of  it  reversed. 

The'  Defendant  in  error  rejoined  in  nulla  est  erratum, 
and  prayed  an  affirmance  of  the  said  judgment. 

The  reasons  in  support  of  the  writ  of  error  were  in 
substance  as  follows : 

1st,  The  point  at  the  trial  was,  whether,  on  the  will  of 
Richard  Rowe  the  father,  connected  with  the  assignment 
of  a  third  by  Richard  Rowe  the  son  to  his  mother  for  her 
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1805.  dower,  and  with  his  subsequent  fine  and  recovery,  and 

with  the  other  facts  disclosed  by  the  bill  of  exceptions, 
such  fine  by  Richard  Rowe  the  son  and  the  non-entry  of 

PowBR.  ijjg  lessors  of  the  Defendant  in  error  till  after  five  years, 
were  not  a  bar  to  the  Defendant  in  error,  for  the  undi- 
vided third,  which  is  all  the  lessors  of  the  Defendant  in 
error  claim  to  be  entitled  to  in  the  estate  described  in  the 
record.  The  ground  upon  which  it  has  been  attempted  for 
the  lessors  of  the  Defendant  to  avoid  the  bar  from  the  fine 
for  the  undivided  third  in  question  is,  that,  at  the  time  of 
the  fine,  the  freehold  in  possession  was  in  the  mother  of 
Richard  Rowe  the  younger,  under  his  assignment  of  dower 
to  her,  and  therefore  that  his  fine  did  not  arrest  the  remain- 
der in  fee  to  his  three  sisters.  But  this  ground  may  be  re- 
sisted by  presenting  two  aspects  of  the  case.  One  is,  with 
reference  to  the  inadequacy  of  the  assignment  of  dower 
to  pass  the  freehold  to  the  mother :  the  other  is,  with 
reference  to  the  efiect  on  the  remainder  in  fee  to  the 
three  sisters  from  passing  the  freehold  to  her,  if  it  really 
didpass.  As  to  the  inadequacy  of  the  assignment  of  dower 
to  pass  the  freehold,  it  was  by  a  deed  of  conveyance  from 
Richard  Rowe  the  younger  to  his  mother  for  life,  with 
livery  of  seisin,  by  two  attomies,  under  an  authority  given 
to  them  by  the  deed.  But  it  is  submitted  on  the  part  of 
the  Plaintiff'  in  error,  that  the  livery  of  seisin  was  not 
according  to  the  authority;  and  therefore  was  void. 
The  deedof  assignment  of  dower  from  Mr.  Richcnrd  Rowe 
the  younger  contained  an  authority  from  him  to  the 
two  attomies  in  his  name  to  enter  upon  every  denomina- 
tion of  the  lands,  and  to  deliver  to  his  mother  seisin  of 
one  full  third  part,  in  as  ample  a  manner  as  if  he  had  done 
it  personally  by  himself.  But  the  memorandum  of  livery, 
as  indorsed  on  the  deed  and  signed  by  the  two  attomies, 
is  a  departure  from  the  terms  of  the  authority ;  for,  ac- 
cording to  the  indorsed  memorandum,  the  attomies  de- 
livered 
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▼ered  seisin  to  her,  not  one  full  third  part  of  every  de-         1805. 
Lomination  of  the  lands  as  the  authority  requires,  but 
f  all  the  lands,  by  delivering  to  her  upon  every  denomi- 
ation  a  sod  and  twig.    Nor  was  thb  the  whole  of  the        Powbe. 
ieparture  from  the  deed  containing  the  authority.    The 
leed  was  a  conveyance  from  the  son  to  the  mother  oi 
he  full  third  part  of  all  the  denominations  of  lands  for 
ter  life,  to  all  intents  and  purposes  and  constructions,  as 
r  she  had  been  in  the  actual  possession  by  virtue  of  the 
nrit  of  dower  or  other  process  in  law;  and  the  authority 
o  deliver  seisin  was  to  be  executed  so  as  to  give  efiect  to 
he  deed  accordingly.    But  the  deed  is  not  of  an  undi- 
dded  third.    It  is  a  full  third  part  of  the  lands  to  all 
ntents,  as  if  she  had  been  put  into  possession  by  a  writ  of 
lower,  or  other  process  of  law,  that  is,  of  ^her  dower,  as 
t  legal  assignment,  if  she  had  brought  her  writ  of  dower, 
vould  have  put  her  into  possession  of  it ;  and  it  is  to  be 
ecollected,  that  such  a  possession  would  have  been  of  a 
livided  third  part,  that  is,  the  entirety  of  a  divided  third 
)fthe  lands ;  or,  to  use  the  more  forcible  language  of  lit- 
lUton  in  the  beginning  of  his  chapter  of  Dower,  a  third 
Murt  of  the  lands  to  hold  the  same  in  severalty  by  metes 
uid  bounds.    But  the  livery  by  the  two  attomies  is  ex- 
pressed to  have  been  in  a  manner  totally  different.    In- 
stead of  being  of  a  divided  third  by  metes  and  bounds  in 
severalty,  it  is  not  of  a  third  of  any  kind.  It  is  not  either 
of  a  divided  third  or  of  an  undivided  third.    But  it  is,  in 
letter  at  least,  of  a  totality  without  any  description  or 
other  expression  to  define  in  what  parcels  of  the  lands. 
Now  if  this  was  a  void  conveyance,  the  freehold  did 
Qot  pass  to  the  mother  but  remained  with  the  son,  as  if 
DO  such  deed  of  assignment  of  dower  had  been  executed ; 
and  then  the  only  ground  on  which  it  can  be  attempted  to 
avoid  the  bar  from  the  fine,  namely,  that,  for  one  third  the 
freehold  was  out  of  the  possession  of  Richard  Rowe  the 
son  at  the  time  of  the  fine,  and  therefore  that  the  plea  of 
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1805.  quod  partes  finis  nihil  habuerwU  lies  against  the  fine^  and 

that  so  the  fine  could  not  devest  or  displace  the  re- 
mainder to  the  three  sisters,  becomes  wholly  subverted. 

PowEB.         jf^y  jg  II  jmy  answer,  that  a  legal  assignment  of  dower 

after  the  husband's  death  may  be,  without  livery  of  seisin, 
either  by  the  sheriff  under  the  King's  writ,  or  by  the  heir 
or  other  tenant  of  the  land  by  consent  and  agreement  be- 
tween such  persons  and  the  widow ;  and  that  livery  of 
s^in  is  not  necessary  to  any  assignment  of  dower,  because 
assignment  of  dower  is  of  common  right.  Both  of  these 
doctrines  are  in  Coke  upon  lAttteton,  fol.  34.  6.  and  35.  a. 
and  the  Plaintiff  in  error  does  not  controvert  either  of 
them.  But  to  be  legal,  an  assignment  of  dower,  as  has 
been  already  shewn  from  Littleton  himself,  in  the  first 
section  of  his  chapter  of  Dower,  must  be  of  a  divided 
third  in  severalty  by  metes  and  bounds :  and  if  it  is  not 
that,  it  is  not  what  the  law  means  by  assignment  of  dower, 
and  so  like  every  ordinary  feoffment  without  livery  of 
seisin  is,  so  far  as  passing  the  freehold  of  an  incorporeal 
hereditament  comes  into  question,  a  nullity.  Lord  Coke 
also  in/o/.  34.  of  his  Commentary  writes,  that  an  assign- 
ment of  dower,  where  the  husband  is  sole  seised,  as 
Richard  Rowe  the  father  was  in  the  "jpresent  case,  cannot 
be  made  of  the  third  part  in  common,  but  ought  to  be  in 
severalty;  which  must  mean,  that  the  third  assigned  should 
be  a  divided  third  by  metes  and  bounds,  as  otherwise 
there  would  necessarily  be  a  tenancy  in  common  between 
the  wife  and  the  tenant  of  the  freehold  subject  to  the 
dower.  Indeed  the  position  of  Lord  Coke,  in  respect  of  its 
being  stated  generally  and  without  any  express  exception, 
has  been  denied ;  and  in  the  thirteenth  edition  of  Coke 
upon  Littleton,  note  1.  of  foL  34.  b,  there  is  a  notice  from 
Lord  Hale  of  its  •  having  been  adjudged  contrd  with  a 
reference  to  a  preceding  annotation  by  him,  which  is 
notel.  to  fol.  32.  6.  of  the  same  edition,  and  explains  what 
is  meant  by  Lord  Hale's  referring  to  an  adjudication  con- 
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irik  to  Lord  Coitus  asserdonas  to  the  necessity  ofmetes  1805. 
and  bounds  in  an  assignment  of  dower.  From  the  expla* 
nation^  so  referred  to  by  Lord  Hak  himself,  it  appears, 
that  the  adjudication  contrA,  he  had  in  view,  was  a  jndg- 
mient  of  the  upper  bench  in  Couch  or  Coats  and  Lambert, 
Trin.  1651.  But  that  case  was  not  an  assignment  of 
dower  without  metes  and  bounds,  by  a  tenant  in  taU. 
It  was  of  an  assignment  by  an  heir  seised  in  fee.  This  is 
clearly  proyeable  by  the  report  of  the  case  both  in  1  Roll. 
Abr.  682,  X.  c.pl.  3.  where  Rolle,  then  Ld.  Chief  Justice, 
fully  states  the  judgment  in  it,  which  was  upon  a  special 
verdict  The  reasoning  of  the  Court  not  only  in  RoUe*s 
Report,  but  in  the  report  of  the  same  case  in  Style,  276., 
which  is  less  full  in  stating  the  case,  but  in  some  respects 
is  rather  more  full  in  giving  the  ground  of  the  judgment, 
is  on  the  principle,  that  both  the  heir  and  the  .wife  were 
competent  to  agree  to  a  waiver  of  the  metes  and  bounds ; 
and  that  though  a  lessee  for  years  of  the  lands,  subject  to 
whose  term  the  heir  took  the  fee,  was  admitted  to  be  pre* 
judiced  by  the  dower's  not  having  been  assigned  in  seve- 
ralty, yet  because  his  interest  was  only  a  chattel,  and  the 
assignment  therefore  did  not  touch  his  freehold,  he  was 
bound.  Lord  Hak^s  own  account  of  the  case  also  im- 
ports, that  the  case  was  of  an  assignment  by  an  heir  having 
the  fee ;  for  he  put  the  case  of  an  assignment  by  the  bus- 
band's  heir,  without  the  least  mention  of  any  entail.  But 
an  assignment  of  dower  in  deviation  from  the  legal  course, 
by  one  having  the  legal  fee  of  land  subject  to  dower,  and 
therefore  by  one  competent  to  bind  all  deriving  under  him 
by  a  special  agreement  with  the  widow,  is  clearly  distin- 
guishable from  sudi  an  assignment  of  dower  by  a  tenant 
in  tail,  who,  though  he  may  bar  his  issue  and  those  in  re- 
mainder by  fine  and  recovery,  cannot  otherwise  bind  their 
inheritance,  any  more,  by  so  transacting  an  exchange, 
with  the  widow,  of  the  legal  dower  of  a  divided  third  by 
metes  and  bounds  in  severalty,  for  the  dower  of  an  undi- 
vided 
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1805.  vided  thirds  prejudicing  the  issue  and  those  in  remainder 
or  reversion  through  the  establishment  of  a  tenancy  in 
common  over  the  whole  estate,  than  by  alienating  for 

PtowBR.  ^^y  Qfljgj  purpose.  Therefore  the  PlaintiflF  in  error  sub- 
mits, that  the  nullity  of  the  deed  of  assignment  of  dower 
in  the  present  case,  from  the  want  of  a  livery  of  seisin  ac- 
cording to  the  authority  of  the  two  attomies  appointed  by 
Richard  Roiue  the  younger,  cannot  be  obviated,  by  at- 
tempting to  support  the  assignment  as  sufficient,  without 
any  livery,  upon  the  authority  of  the  case  of  Couch  and 
Lambert  or  otherwise.  Indeed  if  it  be  necessary  the 
Plaintiff  in  error  claims  to  controvert  Couch  and  Lambert, 
and  insists  that  an  assignment  of  dower  by  deed  without 
livery,  though  from  an  heir  seised  in  fee,  is  not  within 
the  privilege  of  passing  freehold  without  livery,  unless  the 
mode  of  assignment  be  such  as  the  law  prescribes ;  and 
that  Lord  Cote's  doctrine  at  least  appears  against  the  judg- 
ment in  Couch  and  Lambert,  and  possibly  on  research  other 
authorities  might  be  found  against  that  judgment.  Be- 
sides, it  is  humbly  submitted,*  whether  it  be  not  a  further 
objection  against  the  livery  by  the  two  attomies  consti- 
tuted by  the  deed  of  feoffment  from  Richard  Rowe  the 
younger  to  his  mother,  that  the  deed  was  not  by  deed 
poll,  but  was  by  deed  between  him  of  the  one  part  and 
her  of  the  other  part,  and  that  the  letter  of  attorney  from 
him  authorizing  livery  was  to  two  other  persons  without 
making  them  parties.  This  objection  arises  from  Lord 
Coke's  distinction  in  his  Commentary  upon  Littleton,  foL 
SSi.  b.  according  to  which  a  letter  of  attorney  may  be 
contained  in  a  deed  poll,  because  one  continent  may  con- 
tain divers  deeds  to  several  persons ;  but  if  it  be  by  feoff- 
ment by  indenture  between  the  feoffor  on  the  one  part 
and  the  feoffee  on  the  other  part,  there  a  letter  of  attorney 
is  not  good,  unless  the  attorney  be  made  in  the  deed  in- 
dented. This  objection  may  perhaps  appear  to  be  one  of 
great  strictness^  and  to  be  almost  merely  formal ;  it  must 
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also  be  confessed,  that  Lord  Coke*s  opinion  in  favour  of         1805. 
its  validity,  though  decisively  expressed  by  him,  is  contra- 
dieted  by  several  authorities.  One  is  the  case  of  Mayk  v. 
£toer,  in  the  King's  Bench,  Mith.  44  &  46  Elizabeth,         ^^^"- 
and  reported  Cro.  Eliz.  905. ;  for,  according  to  Judge 
Croke*s  report.  Lord  Coke,  then  attorney-general,  urged 
against  a  letter  of  attorney  to  deliver  seisin,  that  the  deed 
was  an  indenture  between  two  parties,  with  letter  of  at- 
torney to  a  third,  who  was  a  party,  ieind  that  therefore 
the  letter  of  attorney  was  void ;  but  all  the  Court  held  it 
good  enough  in  respect  of  there  being  many  such  inden- 
tures  with  such  letters  of  attorney,  and  of  its  being  the 
case  of  a  common  assurance.  Another  authority  is  Dicker 
V.  JtfbQeuid^  which  as  to  this  point  is  in  2  RoL  Ahr.  8  &9. 
and  Noy,  93.,  and  in  both  without  date ;  but  as  to  other 
points  is  in  Palm.  506.,  and  there  appears  to  have  been 
in  20  Jean,,  and  in  this  case  Rolle  and  Noy  concur  in 
stating  the  Court  of  King's  Bench  to  have  held  such  a 
letter  of  attorney  good.  Further,  there  is  a  direct  contra- 
diction of  Lord  Coke  on  this  point,  in  page  217,  of  the 
Touchstone,  which  book,  though  fathered  by  Sheppard, 
who  published  it  as  his  own,  is  understood  to  be  of  higher 
lineage,  and  has  been  with  some  probability  attributed  to 
Judge  Dodendge,  and  well  deserves  to  be  considered  as 
no  mean  authority.   However,  as  these  two  cases,  which 
seem  to  have  famished  the  chief  ground  of  contradicting 
Lord  Coke,  were  prior  to  the  first  edition  of  Coke  upon 
Littleton,  and  that  yet  Lord  Coke  persevered  in  holding 
such  letters  of  attorney  bad>  in  conformity  to  the  objection 
he  himself  had  taken  in  the  former  of  them,  it  may  also 
deserve  some  attention,  that  in  his  second  Institute,  673. 
he  asserts  the  principle  of  the  objection  as  one  applicable 
to  deeds  in  general,  by  laying  it  down  as  a  general  rule, 
that  in  the  case  of  a  reciprocal  indenture,  that  is,  a  deed 
between  parties  on  the  one  side  and  parties  on  the  other^ 
no  bond,  covenant,  or  grant  can  be  made  to  or  with  any  that 
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1805.  is  not  party  to  the  deed.  Nay,  there  Lord  Coke  not  only 
refers  to  fol.  52.  of  his  first  Institute  and  other  authorities 
in  print  to  that  effect,  but  in  further  proof  of  the  genera] 

Power.  doctrlue,  cites  an  adjudication  in  favour  of  it  by  the 
King^s  Bench,  Trin.  29.  Eliz.  in  the  case  of  Scudamore  v. 
Vandenbendy  on  an  indenture  of  charter-party.  What 
renders  Lord  Coke's  adherence  to  his  opinion  in  foL  52. 6. 
of  his  Commentary  upon  Littleton  the  more  pointed  is, 
that  in  his  second  edition  he  added  to  the  margin  a  no- 
tice to  his  readers,  that  the  maxim  of  common  errors 
sometimes  making  law  was  said  to  have  made  the  law  to 
the  contrary  of  what  he  advances ;  the  added  words  in 
the  margin  being,  communis  error  fedt  jus,  ut  diqitur  in 
contrarium.  This  shews  that  he  persevered  in  his  original 
opinion,  with  full  knowledge  both  of  the  impression  of 
others  to  the  contrary,  and  of  the  ground  of  that  impres- 
sion. Nor  is  it  material  that  those  who  differed  from  him 
impliedly  admitted  the  principle  of  the  law  to  be  witli 
him ;  for  instead  of  denying  it,  they  relied  on  the  ur- 
gency of  the  claim  to  exempt  the  particular  case  from 
the  frequency  of  the  practice  of  having  indentures  of 
feoffment  with  letters  of  attorney  to  persons  made  par- 
ties, and  from  the  impression  of  there  being  a  common 
error  of  its  being  legal  so  to  make  attomies  for  liveiry  of 
seisin ;  and  fiirther,  that  Lord  Coke,  by  his  ut  dicitur 
in  all  the  marginal  notes  he  added  to  his  second  edi- 
tion of  his  Commentary  on  Littleton,  seems  to  repre- 
sent the  asserted  prevalency  of  such  a  common  error 
as  a  mere  dictum  of  those  who  differed  from  him.  As 
to  the  effects  of  the  assignment  of  dower,  if  it  did  pass 
the  freehold  of  an  undivided  third  to  the  mother  of 
Richard  Rowe  for  her  life,  it  passed  it  tortiously,  and 
illegally ;  and  so  to  the  extent  of  the  duration  of  his  mo- 
ther's life-estate  discontinued  his  estate  tail,  and  the  ex- 
pectant remainder  in  fee  to  his  sisters,  and  reduced  both 
to  mere  rights  of  action  by  writ  of  formedon,  and  consti- 
tuted 
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tated  in  himself  a  reversion  in  fee  terminable  on  expira-  180$. 
tion  of  the  mother's  life-estate  in  his  lifetime.  As  to  the 
first  branch  of  this  proposition^  it  is  submitted,  that  it  is 
already  proved ;  for  it  has  been  already  shewn  from  XtY-  Powm. 
tieion  and  Coke,  that  an  assignment  of  dower,  unless  it  be 
by  a  tenant  in  fee,  where  the  seisin  is  of  an  entirety,  can- 
not be  legally  made  otherwise  than  of  a  divided  third  in 
severalty  and  by  metes  and  bounds ;  and  that,  if  it  was 
not  for  adjudication  in  the  beforementioned  case  of  Couch 
and  Lambert  in  1651,  it  would  be  more  than  question- 
able, whether  even  a  tenant  in  fee  solely  seised  could,  by 
mere  agreement  with  a  widow,  and  without  feoffment 
with  livery,  pass  a  legal  estate  in  dower  to  her  by  assign- 
ing an  undivided  third.  In  effect,  therefore,  an  assign- 
ment of  dower  in  the  form  of  an  undivided  third  by  a 
tenant  in  tail  solely  seised  if  it  be  with  a  good  and  opera- 
tive livery,  is  nothing  more  or  less  than  a  lease  or  feoff- 
ment for  life  by  tenant  in  tail  not  warranted  by  the  en- 
abling statute  of  the  82d  of  Henry  the  Eighth.  The  other 
branches  of  the  same  proposition^are  proveable  out  of 
section  620  of  littUton*s  Tenures  and  Lord  Coke*s  Com- 
mentary upon  that  section.  LittUtorCs  words,  literally 
translated  from  the  first  edition,  namely,  the  very  rare 
edition  by  Lettou  and  Machlinia,  in  the  possession  of  Earl 
Spencer  and  some  few  others,  (which  section,  even  in  the 
thirteenth  and  two  subsequent  editions,  though  intended 
to  include  all  corrections  the  first  edition  supplies,  is  not 
quite  accurately  given,)  are  as  follows :  '^  If  I  give  lands 
''  to  another  in  the  tail,  and  he  leases  the  same  to  ano- 
''  ther  for  term  of  life  of  the  lessee,  &c.  in  this  case  the 
"  tenant  in  tail  hath  indeed  a  new  reversion  in  fee- 
simple  :  because  when  he  makes  lease  for  a  term  of  life^ 
&c.  he  discontinues  my  reversion,  and  it  behoves,  that 
the  reversion  of  fee-simple  be  in  some  person  in  such 
case,  and  it  cannot  be  in  me  who  am  donor,  insomuch 
that  my  reversion  is  discontinued;  therefore  it  be- 

"  hoves 
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1805.         *'  hoves,  that  the  reversion  of  fee  be  in  the  tenant  in  the 
^•^"^^^^^       **  tail,  who  continues  my  reversion  by  such  lease/'  &c. 
V.  Here  Littleton  not  only  affirms,  that  the  lease  by  tenant 

OWES.  1^  ^^  ^  another  for  his  life  is  a  discontinuance  of  the 
donor's  reversion  in  fee,  creating  a  new  reversion  in  fee 
in  the  tenant  in  tail ;  but  explains  the  principle  of  the 
law  so  stated.  Lord  Coke,  in  his  Comment,  follows  up 
the  doctrine  of  his  great  master  by  an  explanation  of 
litthtorCs  meaning,  where  he  calls  the  new  reversion,  a 
new  reversion  in  fee  simple ;  lest  the  reader,  not  being 
arrived  at  a  subsequent  part,  where  Littleton'  himself 
gives  in  effect  a  like  explanation,  should  incautiously  for 
a  moment  extend  thosejwords  further  than  Littleton  in- 
tended. To  prevent  this.  Coke,  guided  by  the  most  punc- 
tilious anxiety  to  prevent  the  supposition  of  a  departure 
in  Littleton  from  his  usual  excellence  of  stating  the  pro- 
flmdity  of  abstruse  legal  doctrine  in  terms  of  the  most 
exemplary  precision,  observes  on  these  words,  that  they 
''  must  be  understood  of  vl  fee-simple  determinable  upon 
**  the  life  of  the  lessee,  which  our  author  here  calleth  a  fee 
**  simple :  for  if  the  lessee  dieth,  the  donee  is  tenant  in 
''  taU  again,  as  he  was  before :  and  that  is  the  reason^ 
**  that  if  in  that  case  he  granted  over  the  reversion  and 
''  dieth,  and  after  the  death  of  tenant  in  tail  the  lessee 
**  dieth,  the  entry  of  the  issue  is  lawful,  because  by  the 
*^  death  of  the  lessee  the  discontinuance  is  void  also." 
With  thesd  great  authorities,  directly  applying  to  the 
present  case,  if  Richard  Rowe  the  son's  assignment  of 
dower  was  in  effect  a  lease  for  life  not  warranted  either 
as  an  assignment  of  dower,  or  as  a  lease  under  the 
enabling  statute  of  32d  of  Henry  the  Eighth,  such  lease 
was  a  discontinuance  of  his  estate  tail  and  the  remainder 
in  fee  to  his  sisters,  and  as  such  operated  to  the  extent 
of  creating  a  new  reversion  in  fee  under  the  qualifica- 
tion of  being  terminable  by  the  death  of  hiis  mother  the 
lessee  for  life  in  the  lifetime  of  him  the  tenant  in  tail. 

The 
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The  second  and  other  propoaition  is,  that  the  fine  by  1806. 
Richard  Rowe  the  son,  subsequently  to  his  assignment  of 
dower  to  his  mother  by  the  illegal  lease  for  her  life,  being 
equiralent  to  a  grant  of  the  reversion  to  the  conusee  of 
the  fine»  vested  the  new  reversion  in  fee  in  him ;  and  that 
by  the  subsequent  death  of  the  mother  and  lessee  for  life 
in  the  lifetime  of  him  Richard  Rowe  the  son,  such  rever- 
sion in  fee  became  executed  in  possession,  and  so  the  dis- 
continuance was  enlarged  into  as  absolute  and  effectual 
a  discontinuance  in  fee,  as  if  the  tenant  in  tail  Richard 
Rowe  the  son  had  originally  made  a  feoffment  in  fee  with 
livery.  In  proof  of  the  whole  of  this  proposition,  Littleton 
and  Coke  may  be  again  resorted  to,  and  as  it  is  conceived 
with  equal  effect  Littleton,  in  section  620,  immediately 
after  the  passages  already  translated  from  the  edition  by 
Lettou  and  Machlinia,  his  words  being  literally  translated, 
proceeds  thus :  ''  And  if  in  this  case  the  tenant  in  tail 
*'  grants  by  his  deed  this  reversion  in  fee  to  another,  and 
''  the  tenant  for  term  of  life  attorns,  &c  and  afterwards 
'<  the  tenant  for  term  of  life  dies  living  the  tenant  in  the 
'*  tail,  and  the  grantee  of  the  reversion  enters,  &x.  in 
^'  the  life  of  the  tenant  in  the  tail,  then  this  is  a  discon- 
tinuance in  fee,  and  if  afterwards  the  tenant  in  the  taO 
dies,  his  issue  cannot  enter,  but  is  put  to  his  writ  of 
formedoH :  and  the  reason  is,  because  he,  who  had  the 
grant  of  such  reversion  in  fee  simple,  had  the  seisin 
and  execution  of  the  same  lands  or  tenements,  to  have 
'^  to  him  and  his  heirs  in  his  demesne  as  of  fee  in  the 
'^  life  of  the  tenant  in  the  tafl.  But  in  this  case,  if  the 
tenant  in  the  tail,  who  grants  the  reversion,  &c.  dies 
leaving  the  tenant  for  term  of  life,  and  afterwards  he, 
to  whom  the  reversion  was  granted,  enters,  &x.  then 
this  is  not  a  discontinuance,  but  that  the  issue  of  the 
'^  tenant  in  the  tail  shall  well  enter  on  the  grantee  of  the 
''  reversion ;  because  the  reversion,  which  the  grantee 
'^  had,  flee  was  not  executed  in  the  life  of  the  tenant  in  the 
'^  taiL''  InfliesepassagesXtM&toit  strongly  distinguishes 
Vol.  n.  C  the 
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1805.         the  case  of  the  new  revenion  in  fee  executed  in,  that  is, 
come  into  actual  possession  of,  the  grantee  of  the  tenant 
in  tail  disccmtinuor  by  the  death  of  the  tatter's  lessee  for 
PowsR.        jj^g  jj^  1^  ^Q  discontinuor's  lifetime,  from  the  case  of 
the  new  reversion  in  fee  not  so  executed  in  the  grantee 
till  after  the  discontinuing  tenant  in  tail's  death ;  peremp- 
torily stating  the  discontinuance  in  the  former  case  to 
become  absolute,  and  to  put  the  issue  in  tail  to  their ybr- 
medtm,  but  in  the  latter  case  to  terminate,  and  so  to  leave 
a  right  of  entry  in  the  issue.    Lord  Colx  also  comment- 
ing upon  these  passages,  illustrates  the  former  part  of  the 
distinction,  between  the  reversion  ii^  fee  executed  in  the 
grantee  in  the  lifetime  of  the  tenant  in  tadl  discontinuor 
and  the  reversion  in  fee  not  so  executed  in  his  lifetime^ 
by  observing,  ^  that  when  the  reversion  in  this  case  is 
executed  in  the  life  of  tenant  in  tail,  it  is  equivalent 
in  judgment  of  law  to  a  feoffment  in  fee ;  for  the  es*- 
tate  for  life  passed  by  livery.'*    Further  he  illustrates 
the  effect  of  such  execution  of  the  reversion  in  fee  in 
making  the  discontinuance  absolute,  by  adding,  a  little 
lower  in  the  same  page,  that  ''  if  tenant  in  tail  make  a 
''  lease  for  the  life  of  the  lessi3e,and  alter  releases  to  him 
and  his  heirs,  this  is  an  absolute  discontinuance ;  be- 
cause the  fee-simfde  is  executed  in  the  life  of  the  tenant 
**  in  tail."  It  is  apprehended,  that  these'doctrines  odit- 
tleion  and  Coke  must  be  allowed  to  be  incontrovertible. 
Their  applicability  to  the  present  case,  so  as  to  make  the 
fine  by  Richard  Howe  the  son  an  enliffgement  of  his  pre- 
existing qualified  and  terminable  reversion  in  fee  expec- 
tant on  his  illegal  lease  for  life  to  his  mother,  into  a  re- 
version in  fee  absolute,  and  so  also  as  to  make  the  subse- 
quent expiration  of  such  lease  for  life  in  his  lifetime  the 
cause  of  executing  the  so  enlarged  reversion  in  fee  and  of 
bringing  it  into  actual  possession,  will,  it  is  submitted,  be 
found  irresistible.  Littleton,  indeed,  in  his  case  mentions 
the  grant  of  the  reversion  in  fee  by  deed  of  the  disconti- 
nuing tenant  in  iaSi,  and  repres^its  ft  to  be  followed  by 

attdm- 


€€ 


Rows 


IN  THfi  Forty-sixth  YBiU  of  GEORGE  III.  19 

attomment  of  the  lodsee  for  life ;  aftid  whether  in  the  1805. 

IMPesent  case  the  grant  of  the  reversion  was  by  fine  of 
the  disoontinning  tenant  in  tail  Richard  Rowe  the  son, 
and  attomment  by  his  mother  the  lessee  for  life  to  the  Po^ib. 
covmsee  of  the  fine,  is  not  mentioned.  Bnt  it  cannot  be 
said,  that  a  fine  is  a  less  efficient  mode  of  granting  a  re- 
version in  fee  than  a  g#ant  by  deed :  and  as  to  attorn- 
ment, the  Irish  act  of  8  Ann,  chap.  16,  like  the  English  act 
of  the  4th  of  same  rdgn,  c.  19.  s.  9.  makes  all  grants  or 
conveyances  by  fine  or  otherwise  of  the  reversion  or  re- 
mainder of  any  lands  good,  without  any  attomment  of  flio 
tenants  npon  whose  particular  estates  such  reversion  or 
remainder  shall  be  expectant  Nor  can  it  be  attempted 
to  shew,  that  the  application  of  the  doctrines  thus  ex- 
tracted houi  Litiktan  and  Cote  can  be  prevented,  because 
they  pat  the  case  of  an  estate-tail,  with  remainders  in  fee 
to  devisees  of  the  donor ;  for,  with  reference  to  the  effect 
of  discontiBuiEuice  by  a  tenant  in  tail  in  devesting,  how 
can  it  be  said  tiiat  a  remainder  in  fee  is  more  privileged 
lirom  such  an  effect  than  a  reversion  in  fee?  Nor  can 
any  advantage  be  shewn  to  arise  to  the  Defendant  in 
error  fimn  the  circumstance,  thut  under  the  statutes  of 
fines  in  4  Hen.  7.  c.  24.  and  82  Hen.  8.  c.  86.  the  fine  of 
Richard  Rowe  the  son  would  have  been  an  absolutie  bctr 
to  his  issue,  if  he  had  ever  had  any ;  the  discontinuance 
to  the  remainder  in  fee  to  his  sisters  being  the  same  as 
it  was  in  Littleton's  time;  and  the  fines  having  be- 
come more  operative  against  the'  isnkie  in  tail  in  such 
a  case  being  no  reasoii  why  it  should  take  away  any 
part  of  the  effect  of  the  discontinuance  on  those  in  the 
remainder  in  fee. 

The  Plaintiff  in  error  therefore  submits,  that  the  re- 
numder  in  fee,  which  is  the  title  of  the  lessors  of  the  De- 
fendant in  enw,  was  discontinued  at  the  death  oiRkh- 
ard  Rinoe  the  son;  and  thiit,  tins  being  so,  those  ehti- 
tfed  tosddi  lemaihder  in  fee  had  Tost  ike  right  of  entry, 
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1805.  and  wei^  only  remediable  by  bringing  a  writ  of  for^ 
medon  in  remainder ;  which  indeed  now  could  not  be 
brought  with  effect,  more  than  twenty  years,  being  the 

PowBK.  limitation  for  formedons  by  the  statute .  of  limitations 
of  21st  Jamts  the  First,  hai^g  elapsed  since  the  death 
and  failure  of  issue  of  Richard  Rcwe  the  son;  bat 
which,  if  still  applicable,  could  be  of  no  use  to  the 
Defendant  in  error  in  the  present  case,  whose  title  is 
of  course  unsustainable  without  a  right  of  entry  in  his 
lessors.  These  doctrines  were  stated  and  judicially 
acted  upon  by  the  Ck>urt  of  King's  Bench  in  the  4th 
of  Charles  the  First,  in  the  famous  case  of  Sawle  or 
Salvin  against  Clerke,  which  case  is  learnedly  reported 
by  Sir  Wm.  Jones,  208.  and  Croke  Car,  156.  and  ap- 
pears to  have  been  often  argued  and  to  have  been  nine 
ye€urs  depending ;  and  though,  in  the  daborate  and  pro- 
'  found  argument  of  Lord  Chief  Justice  Vaughan  in  BoU 

and  Horton,  Vaugh.  360.  he  controverts  some  parts  of 
the  reasoning  of  the  Judges  in  Salvin  and  Clerke,  it  is 
not,  because  they  held  the  remainder  in  fee  in  that  case 
devested  by  the  lease  for  life  and  the  subsequent  &ie : 
but  it  is  because  they  went  the  length  of  holding  the 
fine  with  warranty  an  absolute  bcur  to  the  party  entitled 
to  the  remainder  upon  the  doctrine  of  collateral  war- 
ranty, which  at  th|tt  time  was  a  bar  without  assets; 
and  because  he  saw  the  leaise  for  life  as  warranted  by 
the  32d  of  flenry  Eighth,  though  mistakenly  as  it  seems, 
both  from  Judge  Crake's  and  from  Sir  Wm.  Jones's  re- 
port, which,  latter,  however,  was  not  printed  till  the 
yeai  after  Lord  Vaughan's  death. 

It  may  perhaps  be  attempted  to  insist,  that  the  poiat 
of  devestment  now  made  is  in  a  form  different  from  tiiat 
expressed  in  the  bill  of  exceptions ;  there  the  fine  being 
urged  as  a  bar,  with  the  addition  of  there  not  having 
been  an  actual  entry  within  five  years  after  the  death  of 
Richard  Raweike  son;  whereas  in  the  form  new  pre- 
sented 
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seated  the  bar  insisted  upon  is,  that  the  fine  is  a  bar        1806. 

wkhont  aid  fh>m  the  non-entry  within  the  five  years. 

But  this  only  shews^  that  when  the  bill  of  exceptions 

was  under  consideration,  it  was  deemed  material  to  the         Power. 

Plaintiff  in  error  to  shape  the  bill  of  exceptions  with 

scope  targe  enough  to  embrace  benefit  of  non-entry 

mthin  the  five  years,  if  the  case  should  finally  require  it. 

2dly.  The  Plaintiff  in  error  humbly  submits,  that 
though  the  point  on  the  bill  of  exceptions  should  be 
decided  against  him,  it  will  be  impossible  to  uphold 
the  judgment  against  which  ho  appeals.  It  is  not  only 
apparent  upon  the  bill  of  exceptions,  that  the  claim  of 
the  lessors  of  the  Defendant  in  error  is  only  to  an  un- 
divided third ;  but  their  title  is  confessedly  to  no  greater 
extent. 

Two  objections  arise  on  this  record:  Ist.  The  de- 
claration first  contains  two  distinct  demises  to  the 
Defendant  in  error  by  two  distinct  lessors  of  two  dis- 
tinct undivided  thirds  of  the  described  lands  for  two 
distinct  terms  of  years.  Then  the  declaration  goes  on, 
by  alleging,  that  by  virtue  of  the  demises  he  the  Defen- 
dant in  error  entered  into  the  lands  and  tenements,  and 
was  possessed  thereof;  and  that,  the  Defendant  in  error 
being  so  possessed,  the  Plaintiff  in  error  entered  upon 
the  premises,  and  him  the  Defendant  in  error  ejected 
from  his  fiurm  aforesaid.  Upon  this  declaration,  and 
the  idea  of  not  guilty,  and  issue  joined,  the  jury,  by 
their  verdict,  find  the  Plaintiff  in  error  guilty  of  ^*  the 
trespass  and  ejectment  aforesaid  ;'*  and  the  judgment 
is,  that  the  Defendant  in  error  do  recover  against  the 
Plaintiff  in  error  his  said  terms  yet  to  come  in  the  lands 
and  tenements  aforesaid  in  the  declaration  ^)pecified. 
Now  on  behalf  of  the  Plaintiff  in  error,  it  is  sub- 
mitted, whether,  in  strict  letter  at  least,  this  is  not  pro- 
ducing a  case,,  in  which,  on  a  title  under  two  several 
demises  of  two  Several  undivided  thirds  of  the  lands  de- 
scribed 
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1803.         gcribed,  the  declaratiou  becomes  gradually  for  Uie  en- 
tirety, and  the  judgment,  is  for  the  entirety  also :  and 
whether  in  that  view  there  is  not  an  incongruity  in  the 
different  parts  of  the  declaration,  and  at  the  same  time 
an  excess  in  the  judgment    Sdly.  The  judgment  is  at 
least  for  recovery  of  two  undivided  thirds,  under  a  title 
explained  by  the  facts  disclosed  by  the  bill  of  excep- 
tions ^en  in  the  parts  stating  the  proofe  for  the  Defen- 
dant in  error,  to  be  only  for  one  undivided  third,  and 
confessed  to  be  in  fact  to  no  greater  extent.  This  excess 
in  judgment  is  on  the  foce  of  the  record :  for  the  decla- 
ration^ as  has  been  already  explained,  contains  two 
separate  demises  of  two  several  undivided  thirds  by  two 
several  lessors  to  the  Defendant  in  error  for  two  several 
terms  of  years,  and  the  judgment  is,  that  the  Defendant 
in  error  shall  recover  his  said  terms,  though  tlie  inter- 
mediate bill  of  excq[>tions  proves  the  title  of  the  lessors 
of  the  Defendant  in  error  on  their  own  shewing  to  be  only 
to  one  third  on  the  whole :  to  maintain  such  a  judgment 
will  be  to  take  from  the  PlaintifTin  error  two  undivided 
thirds  on  a  title  apparently  and  confessedly  oondfined  to 
one  undivided  third.    It  may,  indeed,  be  attempted  to 
support  this  excessive  inconwitency  of  the  judgmtent 
with  the  premises  upon  which  it  is  founded,  by  insisting, 
that  it  will  be€ur  being  construed  a  judgme^t  for  one  un- 
divided third ;  or  by  offeiing  to  wave  the  judgment  for 
4>ne  of  the  undivided  thirds.  Against  botb^these  methods 
the  Plaintiff  in  error  protMits.  Against  saving  the  judg- 
ment by  construing  it  a  judgment  for  one  undivided 
third  only,  because  tlie  judgment  will  not  bear  such  a 
construction ;  ai|d  if  it  could  be  so  frittered,  would  be 
void  fof  uncertainty,  it  being  impossible  to  fix,  to 
miadtL  of  the  undivided  thirds  the  verdict^  upon  which 
the  judgment  is  given,  should  be  applied ;  against  per- 
mitting the  Defend^t  in  error  to  wave  his  judgment 
for  one  imdivided  thiird,  because  such  an  essential  dqmr- 
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tore  from  the  effect  of  the  jadgmeiit  should  not  be         1805. 
adopted  to  extricate  it  from  the  errors  he  has  assigned. 
This  case  ¥ras  signed  by 

S.  Shephbrd. 

V.  GiBBS. 

F.  Hargravb. 
,       C.  Abbott. 

The  Defendant  in  error  hoped  the  judgment  would  be 
aflbmed  for  the  following,  amongst  other  reasons. 

Upon  this  record  the  single  point  for  decision  is,  whe- 
ther the  Court  of  Exchequer  did  right  in  refusing  to 
diroct  the  jury  upon,  the  trial  at  bar,  that  the  fine  and 
non-claim  offered  in  evid^ice  were  a  conclusive  bar  to 
the  Plaintiff's  title.  This  is  the  single  point  made  by 
the  bUl  of  exceptions,  the  very  nature,  of  which  is  not 
to  draw  the  whole  matter  into  examination  ^ain, 
but  only  scmie  single  poinL  Bull.  N.  P.  316.  Show. 
ParL  Cos.  120.  In  respect  to  strangers,  there  are  only 
two  possible  ways  in  which  a  fine  can  operate :  first, 
either  in  point  of  x^onyeyance^  as  passing  whatever  ui- 
terest  the  party  can  lawfully  pass;  or,  secondly,  as 
creating  a  bar  by  force  of  non-claim.  These  are  the 
only  possible  flaM>des  by  which  a  fine  can  operate  in  re- 
spect to  strangers ;  for  its  operation  as  an  estoppel  is 
confined  merely  to  parties  and  privies,  and  its  effect  in 
barring  thelssue  in  tail  stsmds  merely  on  the  same  footing, 
they  having  been  construed  as  privies  under  4ffeii.  7.  and 
since  then  barred  by  the  express  provision  of  32  Hen.  8. 
It  must  be  admitted  in  the  present  case,  that  in  point  of 
interest  ttichard  Rowe  the  srounger  had  nothing  more  to 
convey  during  the  life  of  the  dowress,  as  to  the  third  of 
which  she  was  in  possession,  than  a  remainder  in  tail  male, 
which  as  against  his  own  issue  in  tail  was  enlarged  by 
the  fine  into  a  base  fee  determinable  on  failure  of  such  is- 
sue; bntinrespectto  the  remainder  over  in  fee,  his  fine^  so 
far  as  it  was  to  be  considered  as  a  fine  passing  an  interest, 

could 
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could  operate  nothing ;  that  remainder  in  fee  it  wa8  not 
in  his  power  to  pass ;  the  only  way  in  which  his  fine 
could  have  any  operation  in  respect  to  it,  must  therefore 
be  as  creating  a  bar  by  force  of  the  subsequent  non-claim. 
But  it  is  submitted,  that  there  are  two  grounds  on  which 
it  can  be  shewn  that  the  fine,  cannot  operate  as  a  bar 
by  non  claim  to  the  remainder  in  fee ;  1st.  because  the 
fine  in  respect  to  this  third,  which  the  lessor  of  Plaintiff* 
claims,  is  within  the  exception  *^  quod  partes  finis  nil 
habuere  ;"  2d.  because  the  remainder  in  fee,  as  to  this 
third,  was  not  divested  either  before  or  at  the  time  of 
the  fine  levied,  nor  by  the  operation  of  the  fipe  itself. 

As  to  the  first  point,  it  is  to  be  observed  that  this  is  a 
fine  star  conuzance  de  droit  vome  ceo,  8cc.  which  always  im- 
ports possession  in  one  of  the  parties ;  this  is  to  be  inferred 
from  the  very  terms  of  the  conuzance,  ^'  come  ceo  quPl  a 
de  son  done.''  It  imports  an  estate  in  possession,  which 
nrast  be  at  the  least  an  estate  of  freehold,  as  a  fine  parta- 
king of  the  nature  of  a  real  action  could  not  be  levied  of  a 
chattel  interest,  and  there  are  other  species  of  fine  for  pass- 
ing freehold  interests  in  remainder  or  reversion ;  a  party 
therefore  insisting  upon  a  fine  sur  conuzance  de  droit  come 
ceo'y  &c.  with  non-claim,  as  a  bar  to  a  stranger,  is  bound 
in  answer  to  theexception  **  quod  partes  fimismlhabmere,'' 
to  shew  that  either  of  the  parties  had  such  an  estate  as  the 
fine  imports,  and  such  an  estate  as  could  qualify  him  to 
levy  a  fine  of  that  description ;  that  is,  at  the  least  an 
estate  of  freehold  in  possession.  It  is  the  very  issue  knit 
by  the  express  terms  of  the  plea,  **  Quod  partes  finis  nil 
habuere  ut  de  libera  tenemento"  Co.  Ent.  632.  a.  So  since 
the  statutes  of  Pernor  of  Profits  (a),  the  entry  has  always 
been  '^  Quod  partes  finis  nil  habuere  nee  in  possessione  nee 
in  usu"  and  the  pleading  goes  on,  '^  sed  quidam  A.  B.Jmt 
seizitus  tempore  finis**  So  it  is  distinctly  laid  down,  that 
the  party  is  estopped  from  shewing  he  (Nuly  passed  a  rever- 
sionary interest  upon  a  fine  of  this  sort.  1 RM.  Abr.  865. 

•  (I). 
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(IX  pL9.  Ht.  Estate,  Garret  v.  BUzard,  and  S.  P.  Year  1805; 
Boot,  41.  Ed.  3.  14.  the  fine  importing  a  possession* 
And  upon  a  latter  occasion  it  was  delivered  as  the  opi- 
nion of  the  twelye  Judges  by  Lord  Chid*  Justice  Willee, 
(3  Atk.  140.)  upon  the  authority  of  Lord  Holt,  1  Sali. 
340.  and  Lord  Macclesfield,  1  P.  Wms.  519.  that  a  fine 
of  this  description,  unless  where  the  party  to  it  has  at  the 
least  an  estate  of  freehold  in  possession,  has  no  effect  as  to 
making  a  title  against  strangers  by  force  of  non-claim. 
And  this  is  the  reason  why  in  pleading  a  fine  sur  conuzance 
de  droit  come  ceo,  it  is  not  necessary  to  allege  seisin  in  either 
of  the  parties,  but  merely ''  quod  quidam  finis  sese  levavit/' 
because  this  sort  of  fine  imports  it.  2  Lutw.  1632. ;  and 
if  tbare  be  any  actual  seisin,  it  will  enable  the  fine  to  ope- 
rate in  a  course  of  time  as  a  bar  by  non-claim,  though  in 
point  <tf  interest  the  conuzor  might  have  had  but  an  estate 
for  life ;  but  if  there  be  not  any  actual  estate  of  freehold, 
a  stranger  is  at  liberty  to  shew  that  upon  the  plea  ^*  quod 
paries  finis  nil,"  and  by  so  doing  shall  void  the  fine ; 
whereas  in  jdeading  any  other  so^t  of  fine  which  does  not 
import  to  pass  both  the  fee  and  freehold,  but  only  some 
particular  interest,  it  is  necessary  to  allege  what  that  in- 
terest is  according  to  the  well-known  rule,  that  in  plead- 
ing, the  commencement  of  particular  estates  must  be 
shewn.  It  appearing  therefore  in  this  case,  that  neither 
the  conusor  nor  conuzee  at  the  time  of  jthis  fine  had  even 
an  estate  of  freehold  in  possession  in  this  third,  of  which 
the  dowress  was  seised,  it  is  open  to  the  Defendent  in 
error  to  avail  himself  of  the  exception ''  quod  paries  finis 
nil  habuere,"  and  so  to  avoid  the  operation  of  the  fine. 

It  is  also  submitted,  that  on  the  second  ground  before 
mentioned  this  fine  cannot  operate  as  a  bar  to  the  lessor  oi 
the  Plaintiff.  It  is  a  general  rule,  that  no  fine  or  warranty 
shallbar  any  estate  in  possession,  reversion,  or  remainder, 
which  16  not  divested  or  put  to  a  right  before  or  at  the  time 
ofthe  fine,  or  by  the  operation  of  the  fine  itsdf.  Margaret 
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Pedgev^i  case,  9  Co.  106.  10.  Co.  96.  2.  Inst.  517.  Har- 
dres,  400.  Goodrighi  ex  dem  Hare^  y.  Jone$y  Mich.  23  G. 
3.,  reported  in  Cruize  on  Finegy  292.  3d.  edit.  This  is  a 
most  reasonable  role,  for  a  party  not  put  out  of  possession 
has  all  that  entry  or  claim  could  give  him,  and  it.  would 
Aerrfore  be  absurd  to  require  either  in  such  a  case.  In- 
deed this  construction  of  the  statute  of  fines  was  probably 
made  in  analogy  to  the  vrise  rule  of  the  common  law,  ac- 
cording to  which  a  fine  did  not  begin  to  operate  by  the 
non-claim  until  a  transmutation  of  possession  had  taken 
place,  this  being  esteemed  but  reasonable  notice  to 
those  who  were  to  be  afiected  by  it.  1  Co,  96.  b.  97.  a. 
Before,  and  at  the  time  of  the  fine  levied  in  this  case, 

• 

the  widow  was  seised  and  possessed  of  the  one-third  in 
dispute,  and  continued  so  seised  and  possessed  during  the 
whole  of  her  life,  as  appears  fully  admitted  in  the  case ; 
and  whilst  she  continued  in  undisturbed  possession  of  this 
third,  it  cannot  be  pretended  that  the  fine  had  any  effect 
upon  her  estate ;  from  whence  it  follows,  that  neither 
could  the  remainder  in  fee  of  this  third,  which  de- 
pended in  privity  on  her  estate,  be  affected  by  the  fine. 
Thus  in  a  case  put  in  Knight  v.  Greenville,  Skin.  262. 
A.  lessee  for  mnety-nine  years,  remainder  to  B.  for  life, 
f  emainder  to  C.  in  fee ;  B.  levies  a  fine,  and  ruled  that 
A.  continuing  in  possession  in  privity  of  estate  amounted 
to  a  continue  claim  by  C,  and  so  C.  not  barred.  And 
the  same  reasoning  is  to  be  found  in  FocUev.  Salielntry,  by 
Lord  Chief  Justice  Hak,  Hardres  400.  So  in  Co.  lAt. 
324.  h.  donor  or  lessor  cannot  be  put  out  of  their  rever- 
sion, unless  donee  or  lessee  put  out  of  their  possessi<Hi. 
Had  the  estate  of  the  dowress  been  divested  by  an  actual 
disseisin  or  otherwise,  and  a  fine  levied  by  the  disseisor,  her 
entry  to  revest  her  own  estate,  and  avoid  the  fine,  would 
have  avoided  it  for  those  in  remainder.  9.  Co.  106. 2  Inst. 
518.  Phw.  359. 878.  In  like  manner,  a  continual  claim  by 
the  particular  tenant  will  serve  those  in  remainder.   Ut. 

sect. 
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sect.  416.  Much  more  mnst  it  fpKow,  thai  the  eontam-  1806. 

ance  of  her  estate  in  thi»  tl^ird  undiyested^  was  the  c<m-» 
tinaance  of  the  remainder  ondivested,  and  of  course  that 

it  canoot  be  barred  by  the  fine,  according  to  the  role  ;iioir        '^^^^•" 
coiild  the  fine  of  itself  divest  the  remainder ;  for  aa  to  this 
third,  the  connaor  had  but  an  estate  tail  in  remainder 
dqring  the  life  erf*  dowress,  which  lying  in  grant  no  ccm* 
veyance  of  it  even  by  fine  conld  divest  any  estate.  Lit. 
sect.  618.  and  Co.  Lit.  833.  b.    It  was  objected  belew 
cm  the  part  of  the  Defi^idant,  and  att^npted  to  be 
given  as  an  answer  to  this  part  of  the  case,  that  the 
remainder  in  fee  was  divested  and  tamed  to  a  right 
at  the  time  of  the  fine  levied,  for  that  the  deed  exe- 
coted  by  Richard  Rawe  to  the  widow,  on  the  18th  of 
Nmmnber,  1724,  conld  not  be  takai  asan  assignment  of 
dower,  but  as  a  feffoment,  which  being  perfected  by  livery 
of  seisin  by  tenant  in  tail  in  possession,  operated  as  a  dis- 
continnance  of  the  estate  tail,  and  the  remainder  depend- 
ing thereon;  and  so  it  was  said,  that  the  tenant  in  tail 
b^g  seised  of  a  tenons  reversion  in  fee  at  the  time  of 
the  fine,  the  title  of  the  Plaintiff  was  barred  by  non-claim.  • 
The  grounds  <m  which  it  was  contended  that  this  deed 
of  November  1734  conld  not  operate  as  an  assignment  of 
dower,  were  cdiiefly  the  folIowing.-«lst.  Because  it  gave 
the  widow  a  different  quality  of  estate  firom  what  the 
law  woirid  have  given  her;  her  title  it  was  said  was  to  a 
divided  third,  whereas  this  deed  gave  her  an  undivided 
third,  not  having  assigned  it  by  metes  and  bounds.—* 
2d.  That  livery  of  seisin  was  given,  which  in  a  proper 
assignnmitof  dowerisunneoessary. — 8d.  That  conditions 
weie  annexed. — 4th.  That  though  as  between  the  parties 
this  ndi^  be  taken  as  an  assignment  of  dower,  yet  it 
was  said  third  persons  were  notbound  to  admit  it  to  be  so. 
— In  answer  to  these  objections,  it  is  submitted  that  such 
eoBstmction  should  always  be  made  upon  deeds  as  will 
best  nplurfd  tiie  intent  of  the  parties.  Thus  deeds,  even 

purporting 
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1805.         parportiiig  to  operate  in  one  form  of  conyejrance,  have 
biBen  held  to  operate  in  another  to  effectuate  the  intent^ 
1  P.  Wms.  162.     Tbmlinsan  v.  Dighian.    Because  the 
primary  intent  must  always  be  to  pass  the  estate  or 
interest,  and  not  the  particular  mode  of  passings  it 
In  the  present  case  it  is  most  fully  and  emphatically 
declared  to  haye  been  the  intent  of  the  parties  to  that 
deed,  that  by  virtue  of  it  the  widow  should  be  immedi- 
ately and  thenceforth  in  the  seisin  and  possession  (tf  one- 
third  of  the  lands  in  question  as  effectually  and  indefea- 
sibly  as  if  under  a  proceeding  in  a  writ  of  dower,  and 
it  is  very  remarkable  that  the  de^  does  not  affect  to 
grant  or  convey  any  estate,  or  limit  any  particular  quan- 
tity of  interest,  as  it  would  have  done  if  it  was  meant  to 
operate  as  a  substantive  conveyance ;  but  merely  gives, 
grants,  and  assigns  the  full,  quiet  and  peaceable  posses- 
sion of  one-third  of  all  tiie  lands,  &c. ;  and  therefore  is  in 
effect  only  an  acknowledgment  or  ascertainment  of  her 
title  of  dower,  and  putting  her  into  possession  under  that 
title.  To  construe  this  deed  as  conveying  any  new  estates 
to  the  dowress,  carved  out  of  the  estate  tail  of  her  s&a, 
would  necessarily  have  made  such  estate  defeasible,  con- 
trary to  the  manifest  and  leading  intent  of  all  the  parties, 
*^  that  she  should  be  in  possession  as  indefeasibly  as  if  by 
writ  of  dower;"  nor  is  it  by  any  means  necessary,  that 
dower  should  in  all  cases  be  assigned  by  metes*  and 
bounds;  it  is  only  necessary  when  done  by  the  sheriff  un- 
der an  hab.  facias  seizinam  ;  but  the  heir  and  dowress  may 
agree  to  hold  in  common ;  for  the  assignment  by  metes 
and  bounds  being  only  for  their  mutual  convenience,  and 
to  prevent  disputes,  they  may  agree  to  wave  it,  and  so  it 
was  solemnly  decided  in  Coots  v.  Lam6ert,  1  Roll.  Abr. 
682.  title  Dourer,  10.  pi  3.  and  S.  C.  Styles,  276.  by  the 
name  of  Booth  v.  Lambert;  and  the  same  distinction  is 
taken  in  a  manuscript  case  cited  from  Lord  Chief  Justice 
Hale,  Note  196  to  edit  13.  Co.  LU.B2.  b.,  which  indeed 
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Beems  the  same  case;  and  also  Note  34.  6.  •  It  appears         1806. 
also  from  these  aathorities  that  sach  an  assignment  binds 
third  persons,  and  the  reason  why  it  does  so  is,  because  •• 

the  law  entrusting  the  heir  or  devisee,  or  other  person  in  P^^'** 
possession  of  the  freehold  with  the  assignment  of  dower,  it 
win  presume  that  it  is  properly  assigned  till  some  person 
grieved  sets  it  right  by  writ  of  admeasurement  or  other 
process,  impeaching  it  ex  directo.  The  passage  in  CJo. 
LU.  34. 6.,  in  which  it  is  said  generally  that  dower  should 
be  assigned  by  metes  and  bounds,  relates  only  to  an  as- 
signment by  the  sheriff;  and  the  case  which  Lord  Coke 
cites  from  the  Year-book,  45,  Ed.  3.  fol.  5.  was  plainly 
so,  as  the  question  arose  there  on  a  plea  to  a  Mcufa. 
qua  nan  execon. 

Nor  can  it  be  conceived  that  livery  of  seisin  having 
been  given,  according  to  the  intent  of  this  deed  (as  it  is 
expressly  indorsed)  can  counteract  that  which  was  the 
main  purpose  of  the  deed,  or  that  it  can  hurt  when  made 
by  the  heir  or  devisee,  with  agreementof  the  dowress,  when 
incaseof  anadvose  proceedingthe  law  appoints  the  she- 
riff to  do  it  But  however  liable  to  objections  in  point  of 
legal  strictness  this  assignment  of  dower  might  be,  it  is 
submitted  that  the  express  and  avowed  intent  of  the  deed 
in  questian  being  that  the  widow  should  be  as  effectually 
and  indefeasiUy  seised  and  possessed  of  her  dower,  as  if 
she  had  c<»ie  in  by  writ  of  dower,  the  parties  to  that  deed, 
and  those  derivmg  under  them,  are  estopped  from  saying 
that  it  was  any  thing  else  than  what  it  imported  to  be ; 
and  that  therefore  the  Plaintiff  in  error,  who  has  no 
otlier  title  but  throng,  from,  and  under  Richard  Rawe 
the  younger,  the  granUv  in  that  deed,  cannot  now  insist 
on  any  thing  against  Ae  plain  import  and  design  thereof. 
It  was  also  argued,  on  behalf  of  the  Plaintiff  in  error, 
in  the  Cooit  bdow,  that  even  admitting  the  dower  to 
have  been  wcO  assigned  by  this  deed,  and  that  Rickard 
iZowe  the  yongcr  had  only  an  estate-tafl  in  remainder  in 

this 
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1605'  this  third  darmgthelife  of  tlie  dowress,  yet  haYung  pftssed 

^^^^1^^      that  remainder  by  the  fine,  and  it  having  become  after- 
V.  wards  execnted  in  possession  during  the  life  of  tenant  in 

tail/  a  liisoontimiance  was  thereby  wrought,  and  they 
compared  to  the  case  of  Salvin  r.  Clarkt,  •Cro.  Car.  156. 
Hunt  V.  Bum,  3  JUs.  SaBt.  245.  Co.  Lit.  838.  ft.  and 
Lit.  sect.  620. ;  and  it  was  particularly  insisted  that  the 
4eed  of  Nov.  1724,  conyeying  an  estate  to  the  widow 
for  her  life  in  this  third,  was  equivalent  to  the  lease  for 
life  mentioned  in  the  beginning  of  Lit.  sect.  4320.,  and  the 
subsequent  fine  of  Bichard  Rowe  to  the  grant  of  the  re- 
version mentioned  in  the  same  section.  But  to  these 
authorities  it  was  answered,  on  the  part  of  the  Plaintiff, 
that  in  all  these  cases  the  estate  had  been  discontinued  by 
some  act  previous  to  the  fine,  and  that  in  no  one  of  them 
was  it  held  that  a  fine  levied  by  a  remainder-man  in  ta3, 
though  the  remainder  should  come  into  possession  in 
tile  life  of  the  conusor,  had  merely  of  itself  the  effect  of 
making  a  discontinuance.  In  the  case  of  Salvin  v.  Clarke, 
there  had  been  a  previous  discontinuance  by  a  lease  not 
warranted  by  the  statute ;  so  too  the  case  put  in  the  8d. 
Res.  of  Hunt  v.  Bttni,  is  expressly  of  an  estate  previ- 
ously discontinued  by  another  fine ;  and  so  expressly  in 
the  sec.  620  in  Lit.  and  all  the  Commentaries  on  that 
section ;  and  it  is  expressly  laid  down  elsewhere  in  LU. 
sect.  618.  and  Co.  Lit.  832.  ft.  that  a  remainder,  whether 
in  tail,  or  otherwise  lying  in  grant,  no  conveyance  of  it 
by  fine  or  otherwise  merely  of  itself  will  discontinue  or 
divest  any  estate ;  and,  for  the  reason  before  given,  it 
is  submitted  that  there  was  no  previous  discontinuance 
in  this  base,  and  consequently  that  this  ciise  is  very  dis- 
tinguishable firom  those  cited. 
These  reasons  were  signed 

W.  Adam. 

Francis  Donaldson. 
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This  case  was  arg^ued  at  the  bar  of  the  House  tiy  1806. 
ShqAerd  Serjt  and  Gibbs  on  the  part  of  the  Plaintiff  in 
eiror,  and  by  Adam  and  RamiUy  on  the  part  of  the  De* 
fendant  in  error.  On  the  point  respecting  the  entry  of  Powu. 
the  judgmrat  the  cas^s  of  Fisher  v.  Hughes,  2  Str.  908. 
and  Morris  v.  Barry  2  tSfro.  1180.  were  refeocred  to  by 
the  latter  gentleman  as  authorites  in  point. 

Qn  the  28th  of  May  1805,  the  last  day  on  which  the 
case  was  argued^  t)ie  following  questions  were  put  to 
the  Judges  on  the  motion  of  the  Lord  Chancellor. 

IbL  Whether  the  fine  of  Triidty  term  1780,  mentioned 
in  the  bUl  of  exceptions  in  this  case  with  proclamations, 
there  not  haying  been  am  actual  entry  into  the  lands  in 
the  declaration  mentioned  made  ¥ritiiin  five  years  after 
the  death  of  Richard  Rowe  the  younger,  was  a  bar  to 
the  Plaintiff's  title. 

2d.  Whether  there  is  any  error  in  the  judgment  in 
this,  that  Richard  Power  hath  hereby  recovered  both 
the  terms  in  the  declaration  mentioned. 

The  Judges  having  taken  time  to  consider,  thdr  opir 
nion  was  on  this  day  delivered  by 

Sir  Jam£6  Mansfisld,  Chief  Justice  of  the  Common 
Pleas.-— This  case  of  Rowe  and  Power  comes,  here 
by  writ  of  error  to  reverse  a  judgment  given  ifi  fa* 
vour  of  the  Defendant  in  error  by  the  Court  of  Exche- 
quer in  Ireland,  and  afterwards  affirmed  there  by  the 
Court  of  Exchequer  Chamber.  The  case  does  not  arise 
on  a  special  verdict,  but  upo»  a  InII  of  exceptions,  the 
object  of  which  is  to  bring  in  question  the  judgment  of 
the  Court  below  in  a  particular  point.  One  question 
proposed  byyour  LordsUps  tothe  Judges  is.  Whether  the 
fine  in  TVmtly  term  1730;  mentioned  in  the  bill  oi  excep* 
tions  in  this  case,  there  not  having  been  an-  actual,  entiy 
made  within  five  years  after  the  death  of  Richard  Raws 
the  youpger,.  was  a  biqr  to  the  Plaintiff 'stiUe?   On  the 

17th 
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1S05.  17th  March  1723  the  testator  made  bis  will,  by  which 
he  devised  the  lands  in  question  to  his  only  son  Rkhard 
Rowe  the  younger,  daring  the  term  ci  his  natural  life, 
and  after  his  decease  to  the  heirs  of  his  body  in  tail;  and 
for  default  of  such  heirs,  to  his  three  daughters  and  their 
hdrs.  In  the  bill  of  exceptions  all  other  considerations 
are  excluded,  except  the  objection  made  that  the  fine  is  a 
bar;  and  this  is  the  first  point  your  Lordships  require  the 
opinion  of  the  Judges  upon.  The  case-depends  on  the 
effect  of  the  deed  dated  18th  November  1724,  by  which 
the  son  gave  Elizabeth  Rowe  the  widow  one  whole  undi- 
vided third  of  the  lands.  It  is  admitted  throughout  the 
whole  of  the  argument  for  the  Plaintiff",  that  if  this  deed 
operates  as  an  assignment  of  dower,  the  fine  is  no  bar ; 
and  this  is  admitted,  because  in  the  case  it  is  stated^  that 
Richard  Rowe  who  levied  the  fine  had  no  seisin  in  the 
premises ;  be  had  no  freehold  in  the  land  as  to  one  third 
part  which  was  given  instead  of  dower  by  the  assign- 
ment of  {he  deed  of  1724,  if  that  be  a  good  assignment. 
With  regard  to  that  one  third,  a  fine  could  have  no  opera- 
tion as  against  strangers,  supposingitto  be  well  assigned 
by  way  of  dower ;  it  could  have  no  other  effect  than  that 
of  merely  passing  by  way  of  grant  the  remainder.  By 
statute  the  fine  bars  the  issue  in  tail  and  makes  the  estate 
descend  as  a  fee  so  long  as  there  is  such  issue ;  but  this 
fine  could  not  affect  the  precedent  estate  of  the  widow, 
if  the  assignment  of  her  dower  be  good.  If  therefore  the 
deed  had  the  effect  of  an  assignment  of  dower,  there  is  an 
end  of  the  bar.  Against  the  deed  of  November  1724  ope- 
rating as  an  assignment  of  dower,  several  objections  are 
made,  and  in  order  to  obviate  those  objections  it  is  neces- 
sary to  state  the  effect  of  the  deed.  (Here  his  Lordship 
read  the  material  parts  of  the  deedof  thelSdiof  JVbt;eiii- 
ber  1724,  and  of  the  indorsement  thereon,  attesting  the 
,  delivery  of  the  lands  to  Elizabeth  Rowe,  pursuant  to  the 
deed,  and  her  entry  thereon.)    From  the  words  6f  tins 

deed 
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deed  it  sufficiently  appears  that  it  was  the  object  and  in*  1805. 

tention  of  the  parties  who  executed  it,  that  the  widow 
should  retain  an  undivided  third  of  every  species  of  estate 
according  to  the  terms  of  the  deed,  and  that  she  should 
not  take  an  assignment  of  dower  by  metes  and  bounds. 
Indeed  the  intention  of  the  persons,  who  signed  the  deed 
is  very  little  to  be  doubted,  because  Mrs.  Rowe  took  pos- 
session according  to  the  words  of  the  deed.  It  is  impos*- 
sible  to  say  that  it  was  not  the  intention  that  this  deed 
should  operate  as  an  assignment  of  dower.  To  this  assign- 
ment of  dower  various  objections  are  made.  The  princi- 
pal one  is,  that  dower  cannot  be  assigned  by  law  by 
giving  an  undivided  third,  but  that  it  must  be  set  out  by 
metes  and  bounds ;  to  this  objection  it  may  be  answered, 
that  Coke  in  his  Commentary  upon  Idttkton  and  other 
general  writers  upon  this  subject,  where  they  deliver  the 
same  opinion,  speak  only  of  what  the  wife  has  a  right 
to  and  may  claim  by  law;  but  it  is  not  said  that  a  wife 
may  not  take  her  dower  in  another  manner  if  she  pleases ; 
for  though  she  Jiyas  a  right  to  have  it  distinguished  by 
metes  and  bounds,  yet  she  may  wave  that  right,  and  take 
it  in  a  different  manner,  as  appears  by  the  case  men- 
tioned in  the  printed  report  of  Coots  and  Lambert,  in 
Styk,  from  which  we  may  collect  that  assignment  of  dower 
may  be  made  in  a  different  way  than  by  metes  and 
bounds.  That  case  was  an  assignment  of  dower  by  a  te^ 
nant  who  was  seised  in  fee  of  lands.  It  is  objected  to 
the  authority  of  thatcase,that  the  person  assigning  dower 
was  seised  in  fee,  whereas  in  this  case  the  person  was 
only  seised  of  an  estate  taO;  but  Aere  is  no  weight  in 
this  objection;  for  as  long  as  his  estate  and  that  of  the 
dowress  last,  there  is  no  reason  why  they  shotild  not  be- 
tween themselves  agree  to  wave  an  assignment  of  dower 
by  metes  and  bounds,  and  make  a  good  assignment  of 
dower  of  an  undivided  third  part.  Another  objection 
which  is  made  to  this  assignment  of  dower  is,  that  the 
Vol.  II.  D  deed 
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1805.  deed  of  the  18th  of  November  1724  was  not  followed  by 

Uvery  and  seisin  being  given  to  the  widow.  It  is  a  suffi- 
cient answer  to  this  objection,  that  the  want  of  liyery  is 
no  objection  to  the  assignment  of  dower;  no  livery  is 
necessary ;  and  Lord  Coke  in  his  Commentaries,  p.  34. 
expressly  says,  **  But  there  needeth  neither  livery  of  sei- 
sin nor  writing  to  any  assignment  of  dower,  because  it  is 
due  of  common  right."'    If  therefore  an  assignment  of 
dower  may  be  made  by  metes  and  bounds  without  livery, 
there  is  no  reason  why  an  assignment  of  an  undivided 
third  may  not  be  made  in  the  same' manner :  but  if  it  was 
necessary  that  livery  of  seisin  should  be  made^  there  is  no 
objection  to  the  assignment  of  dower  in  this  case.    The 
objections  made  at  the  bar  principally  are,  that  it  is  con- 
trary to  the  authority  given  to  the  attomies ;  which  au- 
thority was,  to  deliver  seisin  of  a  third ;  whereas  here  the 
livery  is  made  generally  of  all  the  land.    The  other  ob- 
jection is,  that  by  the  deed  of  1734  it  was  intended  to 
give  a  third  of  the  estate  to  the  widow  in  the  same  man- 
ner the  law  would  have  given  it  by  metes  and  bounds. 
The  answer  is,  that  whatever  might  be  the  case  if  this 
livery  and  seisin  did  not  refer  to  the  deed,  it  will  not  sig- 
nify in  this  case,  there  being  an  express  reference  to  the 
deed,  and  to  the  uses  and  intention  of  the  deed :  notwith- 
standing the  delivery  of  the  whole  of  the  lands,  it  must 
be  necessarily  confined  to  the  manifest  intention  of  the 
parties  declared  in  the  deed,  that  is  to  say,  to  one  undi- 
vided third  part  of  the  estate;  and  the  autiiorities  in 
support  of  that  are  Co.  Zrtft.  48.  222.    Perkins,  1S9.    A 
man  seised  otBlackacre  and  Whiteacre  makes  a  deed  of 
feoffment  oCboth,  and  a  letter  of  attorney  to  enter  into 
both  acres,  and  to  deliver  seisin  of  both  of  them  according 
to  the  form  and  effect  of  the  deed,  and  he  enters  into  Black- 
acre  and  delivers  seisin  secundum  formam  chart {b;  this 
livery  and  seisin  is  good,  albeit  he  did  not  enter  into  both, 
iior  into  one  in  name  of  both,  for  when  he  delivers  seisin 
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of  <me  secundum  farmam  charta,  this  is  tantamoanty  and         1805» 
imidies  a  livery  of  both.    It  is  also  laid  down,  that  if  an       ^^"v*^^ 
attorney  does  more  than  he  is  authorised  by  the  command  v. 

of  his  master  to  do>  yet  it  shall  be  good  with  reference  to 
that  which  he  was  commanded  to  do  and  void  for  the  rest. 
So  here,  if  the  attomies  have  done  more  than  the  com- 
mandment of  their  master  authorises,  yet  they  have  exe- 
cuted their  commands,  and  so  far  the  livery  is  good. 
As  to  the  other  objection^  that  the  livery  and  seisin  is 
bad  because  the  construction  of  the  deed  is,  that  the 
dowiess  is  to  have  her  estate  in  the  same  manner  as  if 
she  was  put  in  possession  of  it  by  law,  and  that  therefore 
the  livery  ought  to  have  been  of  one  third  part  of  the  es- 
tate set  out  by  metes  and  bounds,  that  is  directly  contrary 
to  the  plain  meaniDg  of  the  deed^  as  I  have  before  stated; 
and  all  that  is  said  only  means  that  she  should  have  as 
strong,  as  clear,  and  as  valid  a  title  as  she  would  have  had 
if  she  had  recovered  her  dower  by  writ  of  dowerf  but  it 
cannot  possibly  destroy  the  other  part  of  the  deed,  which 
is  calculated  to  give  her  an  undivided  third  part  of  the 
premises.  That  objection  as  well  as  the  other  I  men- 
tioned, appears  to  be  perfectly  void  of  all  foundation,  and 
hBs  to  the  ground.  The  Judges  concur  with  me  on  the 
first  point,  that  the  fine  does  not  operate  as  a  bar.  With 
regard  to  the  second  objection  upon  which  our  opinion  is 
required^  it  is  a  curious  one,  and  requires  a  good  deal  of 
pains  to  make  it  intelligible  to  any  one  who  is  not  well 
acquainted  vrith  the  forms  and  terms  of  law.  This  is  a 
proceeding  by  ejectment  by  two  supposed  demises,  both 
of  which  are  perfect  fictions,  and  known  to  every  person 
within  a  month  after  he  comes  into  Westminster-haU  to 
be  fictions  merely,  and  therefore  it  is  a  proceeding  to 
which  an  objection  on  mere  form  should  receive  little  en- 
couragement, and  be  as  little  countenanced  as  possible. 
It  haiqpens  that  an  exception  very  similar  was  taken  on 
error  in  a  case  in  the  Court  of  King's  Bench,  2  Str.  1180. 

D2  which 
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1805.  "which  Court  was  of  opinion,  that  the  judgment  of  the 

Court  of  King's  Bench  in  Ireland  ought  to  be  affirmed. 
In  that  case  there  were  two  demises  alleged  for  the  same 
term  by  two  different  persons  of  the  same  premises ;  the 
judgment  was,  that  the  Plaintiff  should  recover  his  terms : 
there  were  two  terms  for  a  certain  number  of  years  men- 
tioned, one  in  each  of  the  demises ;  the  terms  being  the 
same,  to  expire  the  same  moment;  the  objection  was 
made  before  the  Court  of  King's  Bench  inEnghmd^  that 
it  was  impossible  the  Plaintiff  could  have  a  right  to  recover 
the  two  terms  according  to  the  words  of  the  declaration, 
because  if  A.  devise  to  a  man  an  estate  for  40  years,  and 
then  B.  at  the  same  moment  devise  the  same  estate  to  a 
man  for  40  years,  it  is  impossible  both  can  have  a  right, 
one  or  other  must  have  a  right  to  it.  The  objectioo 
made  to  the  Court  of  King's  Bench  was,  that  the  judg- 
ment was  inconsistent  with  itself;  because  it  in  effect  said 
that  b(fth  A.  and  B.  were  entitled  to  the  estate.  When 
the  objection  was  made,  the  Court  answered  it  as  such 
an  objection  deserved  to  be  answered ;  they  said  (though 
what  they  said  was  not  very  likely  to  happen,)  it  might 
be  in  rerumnaiurd  that  the  estate  might  have  belonged  to 
two  joint  tenants,  who  might  have  refused  to  concur  in 
one  lease,  but  each  might  have  made  a  lease  of  the  whole, 
which  would  operate  as  a  lease  of  the  moiety.  Upon  that 
stretch  of  imagination  the  Court  of  King's  Bench  in  Eng- 
ktnd  affirmed  the  judgment  given  in  the  Court  in  Ireland. 
In  this  case  there  is  much  clearer  and  stronger  ground  for 
affirming  this  judgment,  notwithstanding  the  objections 
made  to  the  word  "  terms."  The  unfortunate  letter**  s" 
is  found  added  to  the  word  term;  but  the  ground  upon 
which  it  is  not  necessary  to  yield  to  this  objection  is,  that 
the  whole  of  the  evidence  is  not  brought  before  your 
Lordships.  This  does  not  come  before  your  Lordships  by 
special  verdict,  but  by  bill  of  exceptions  to  set  aside  the 
judgment  upon  the  operation  of  the  fine:  what  other  evi- 

dence 
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dence  was  given  besides  that  here  stated  does  not  appear; 
but  it  does  appear  by  both  the  cases,  and  particularly  by 
the  case  of  the  Plaintiff  in  Error,  that  there  was  a  great 
deal  of  other  evidence  given,  besides  that  which  appears 
in  the  case,  that  is  not  brought  before  your  Lordships : 
and  for  any  thing  that  appears  there  might  be  a  title  to 
another  undivided  third  of  the  estate  devised  under  the 
Plaintiff  in  Error,  Ebenezer  Radford  Rowe :  and  there^ 
fore  upon  the  case,  as  it  now  stands  on  the  second  ob- 
jection as  well  as  the  first,  the  learned  Judges  are  of 
opinion  that  there  is  no  Error. 

Whereupon  the  Lord  Chancellor  moved,  and  it  wai» 
resolved  accordingly,  that  the  judgment  given  in  the 
Court  of  Exchequer-Chamber  in  Ireland,  affirming  the 
judgment  of  the  Court  of  Exchequer  in  Ireland,  be  af- 
firmed ;  and  it  was  ordered  that  the  record  should  be 
remitted  (a.) 


1805. 


(a)  In  Sktpherd't  Touchstooe,  p. 
SS.    Anne  Twist*s  case  is  referred  to 
as  a   deddad  case,   and    which    in 
principle  is   in  direct  oppositioa  to 
tbe  present  decision.    The    passage 
is  thus :  "  And  if  one  seised  of  land 
in   fee  marry  a  wife,  and  aft«rr  make 
a  lease  at  this  land  to  A »  for  life,  the 
remainder  to  J3.  in  fee,  and  B,  levy 
a   fine,  with  proclamatioDS,  and  the 
husband  die,  and   the   wife  do  not 
make    ber    claim,    6cc.    within    five 
years    after    the   death  of  her   hus- 
band,  hereby  she  is  barred  of  her 
dower  far  ever,  notwithstanding  the 
estate  lor  life  in  A^  but  if  the  re- 
mainder of  B.  had   been    put  to  a 
right '  at  the  time  of  tlie  fine  Icricd, 
Khe  might  have  aroided'the  fine  by 
plea,  quod  partesjtnii  nihil  hcJfuerunt," 
Act.    In    the    present  case,  the  fine 
Kried  by  Richard  Rowe  the  younger, 
during  the  life  estate  of  his  mother. 
In   bee   one-third    of   the    premises. 


the  said  Richard  Rowe  havii^  the 
remainder  in  tail  expectant  upon  the 
demise  of  his  mother,  which  is  simi- 
lar to  the  fine  levied  by  B.  during 
tlie  life  of  il.  in  Ann  Twist'i  case,  was 
held  not  to  operate  upon  that  one- 
third  against  strangers.    One  of  th» 
learned  Judges   has  kindly  enabled 
the    reporters    to   state   that    Anne 
Twi$t*s  case  was  under  their  consi- 
deration  in  this  case  of  Rmoe  ▼.  Power* 
Anne  Tun$i*s  case  is  shortly  stated  in 
Hobart,  265,  but  without  any  judg- 
ment, and  the  pleadings  are  to  be 
found    in   Winch**   Entries,,  p.  558. 
et  seq.;    but  die   Roll   baring   been 
searched  by  direction  of  the  Judges, 
no  judgment  appeared  to  hare  been 
entered.    The  learned  author  of  the 
Touchstone    was    therefore   probably 
mistaken  in  supposing   any  judgment 
to   hare    been    given    in    that   case 
wliich  he  cites  in  support  of  his  doc  • 
trine. 
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(IN  THE  HOUSE  OF  LORDS.) 

July  nth.       Fairfield  (on    the  Demise  of  Amory  Hawkes- 

WORTH  and  Martha  his  Wife,  and  of  Amory 
Hawkesworth  and  Daniel  Prbndbrgast) 
V.  Morgan  ;  in  Error. 

ii.  being  seised  of  HpHIS  was  an  ejectment,  brought  in  the  Court  of  Com- 
lands.  hoideo  upoa    X  ^^^  pj^  . ^^  Ireland. 

leases  for  hves, "«-  ^         ■■  .  ■ 

▼iaed  to  B.  bis  Upou  the  trial  of  this  cause,  the  jury  found  a  special 

brotber,  lU  bis  real  verdict,  the  substancc  of  which  was  as  follows :  Ben- 

I^^^lT^'  J^^^  ^^*'*  ^^  ®^^®''  ^^^  ^^^^  ^"y  ^^  DubKn,  Esquire, 
nuity  to  bis  motber  deceased,  was  at  his  death  seised  of  several  messuages 
for bcr life,  "but in  ^nd  plots  of  grouud  in  the  said  city,  which  he  held  by 
b^re  be  attained  »6V®'^  Icases  during  the  lives  of  the  Prince  of  Wales,  the 
the  age  of  21  yean,  Duke  of  Yori,  and  the  Duke  of  Clarence,  granted  to  him 
or  without  issue       j^ j  y^  heirs,  and  renewable  for  ever,  at  certain  reserved 

living  at  bis 

death"  to  bis  rents,  amounting  together  to  196/.  yearly,  besides  renewal 

mother  for  ever,  fines ;  and  which  premises  then  produced  an  increase  or 
^tfthe^  ^o{  PW>fitrentof  about324Z.  a-year.  The  said  Benjamin  Smith 
91,  and  then  died  died  in  Dublin  intestate,  leaving  Martha  (one  of  the  lessors 
withootissue.  Held  of  the  Plaintiff)  his  widow,  and  two  sons,  namely,  JVii- 
in  the  devise  over  ^^^^^  Nesbit  Smith,  his  ddest  son  and  heir,  and  Benjamin 
must  be  construed  Smith,  then  minors,  and  no  other  issue.  On  the  decease 
as  "  and ;"  and  ^{^^  g^j  £.  Smith  the  elder,  the  said  Nathaniel  Nesbit 
took  nothing  upon  Smith  entered  upon  his  said  father's  freehold  estates  as 
the  death  of  B.  (a)  heir  at  law,  and  held  the  same  till  his  death.    The  said 

Martha  the  widow  of  Benjamin  Smith  the  elder,  inter- 
married with  Amory  Hawkesworth  Esquire,  one  of  the 
lessors  of  the  Plaintiff.  The  said  Nathaniel  Nesbit  Smith 
departed  this  life  on  the  20th  of  March  1792,  having  on 
that  very  day  made  and  duly  executed  his  last  will  and 
testament,  in  the  words  following : — **  In  the  name  of 
God.    Amen.    I,  Nathaniel  Nesbit  Smith  of  the  city  of 

(a)  Vide  Denn  d.  Wilkiru  ▼.  Kemtys.     East.  67,  EasitiMn  ▼.  Bahn.    1  Taunt. 
9.  East. 366.  Right  d.  Day t.  Day  16.     174:Ha9kerv. SutUm.  1  Bing. 500—506. 

Dublin, 
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Dublin,  do  make  and  publish  this  my  last  will  and  testa-  1805. 
ment  First,  I  will  that  aU  my  just  debts  and  funeral  ex- 
pences  shall  be  paid  b]^  my  executors  hereinafter  named. 
And  as  to  my  real  and  personal  estates,  I  dispose  thereof 
in  the  following  manner,  that  is  to  say,  I  give,  deyise, 
and  bequeath  unto  my  brother  Betgamin  SmUh  all  my  real 
and  freehold  estates,  subject  to  an  annuity  of  SOL  per  an^ 
num,  which  I  will,  bequeath,  and  devise  to  my  honoured 
and  much-esteemed  mother,  Martha  Hanokmwwthy  and 
which  annuity  I  will  and  direct  shall  be  paid  to  her  during^ 
her  life  out  of  the  rents  and  profits  of  my  said  real  estates, 
to  and  for  her  own  sole  and  separate  use,  and  that  her  re- 
ceipt alone  under  her  hand  shall  be  a  sufficient  discharge 
for  the  same.  But  in  case  my  brother  Beryamin  Smith 
should  die  brfore  he  attain*  the  age  of  twenty Mme  years,  or 
untkoui  issue  living  at  his  death,  I  give,  devise,  and  be^ 
queath  my  said  real  estates  to  my  mother  for  ever,  h 
give  and  bequeath  all  my  plate,  jewels,  watches,,  bonds, 
debts,  arrears  of  rent,  and  all  my  other  peisonal^property, 
which  I  may  die  possessed  of,  or  entitled  unto,  tamy  said 
hroihet  Benjamin  Smith;  and  afterhis  death  to  my  mother 
Martha  Hawkesworth.  And  my  will  further  is,  that  if 
the  said  annuity  be  in  arrear  for  one  month  after  the 
same  shall  be  due  and  payable,  it  shall  be  lawful  for.  the 
said  Martha  as  to  any  part  of  mysaid  real^tates  to  enter 
and  distrain  the  same..  And  I  do  hereby  constitute  and 
appcMnt  my  said  brother  Benjamin  and  my  said  mother 
executors  of  this  my  will.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  2Qdi  day  of  March 
1792.''  The  said  Benjamin  Smith,on  the  28th  of  June  1793, 
attained  his  age  of  twenty-one  yearsy  and  by  indentures 
of  lease  and  release,,  dated  respectively  the  1st  and  2d 
days  of  July  1794,  conveyed'  the  said  premises  to  John 
Raintford  and  his  heirs,,  for  certain  trusts  and  purposes. 
By  indentures  of  lease  and  release  the  said  Benjamin 
Smith  and  John  Rainsford,  in  consideration  of  the 

sum 
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1805.         sum  of  2812/.  conveyed  the  said  piemises  to  the  said 
Defendant^  WiUioM  Ford  Morgan  and  his  heirs,  subject 
V.  to  the  said. several  yearly  rents  and  renewals,  fines  and 

^^^^^  covenants,  and  also  to  the  payment  of  the  said  annuity 
of  fifty  pounds  to  the  said  Martha  Uawkesworih  during 
her  life.  The  said  Benfamin  Sauth,  on  the  2d  of  Febru" 
ary  1785,  died  intestate,  unmarried,  and  without  issue. 
After  argument  in  the  €k>urt  of  Common  Pleas  in 
Jre2aiul,  judgment  was  unanimously  given  for*  the  De- 
fendant 

To  reverse  this  judgment,  a  writ  of  error  was  brought 
in  the  Court  of  King's  Bench  in  Ireland,  where  the 
judgment  of  the  Court  of  Common  Pleas  was  affirmed 
against  the  opinion  of  one  judge. 

And  to  reverse  these  judgments  of  the  Courts  of 
Common  Pleas  and  King's  Bench  in  Ireland,  a  writ  of 
error  was  brought  in  the  House  of  Lords. 

The  substance  of  the  reasons  for  which  the  Plaintiff 
in  error  prayed  that  the  judgments  might  be  reversed 
was  as  follows :  This  case  depends  upon  the  coostmc- 
tion  which  oug^t  to  be  given  to  that  part  of  the  will  of 
Nathaniel  NesbU  Smith,  which  devises  his  real  and  free- 
hold estates  to  his  younger  brother  Betyamin  Smith;  bnt 
in  case  Benjamin  should  die  before  he  attains  twenty-one, 
or  without  issue  living  at  his  death,  to  his  mother,  Mrs. 
Hawkesworth,  for  ever;  Benjamin  Smith  having  died 
without  issue  after  attaining  twenty-one.    On  the  part 
of  the  lessors  of  the  Plaintiff,  the  construction  contended 
for  is,  that  the  devise  over  to  Mrs.  Hawkesworth  is  made 
to  take  effect  upon  either  of  two  contingencies,  that  is,  ei- 
ther in  the  event  of  her  son  Benjamin's  dying  under  twen- 
ty-one, which  did  not  happen,  or  in  the  event  of  his  dying 
without  issue  living  at  his  death,  which  did  haiq[>en,  and 
consequently,  that  the  happening  of  the  latter  contin- 
gency is  sufficient  to  entitle  Mrs.  Hawkesworth  to  the 
leasehold  for  lives  in  question.    On  the  part  of  th6  De- 
fendant 
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fendant  in  error  who  derives  as  a  pntohaser  from  the  tes-         1805. 
tatcNr's  brother.  Benjamin  SmUb,  the  construction  in-       ^i^*^*^^^ 
sisted  upon  is,  thait  the  devise  over  to  Mrs.  Hawkeswerth  v. 

IS  upon  one  contingency,  consisting  of  two  brandies, 
namely,  the  contingency  of  her  son  BenjamnCs  dying 
und^r twenty-one,  and  without  le&ving  issue;  and  that 
in  thiff  view,  the  latter  part  of  the  conting^icy  having 
happened,  and  the  fbrnTtouioh  being  now  im^saible! 
the  devise  over  to  Mrs.  Huwkeswarth  cannot  operate. 
The  question  therefore  between  the  parties  is.  Which  of 
the  two  constiruotions  should  be  adopted. 

Hie  coniitrnction  contendedfor  by  the  Defendant  is  di- 
rectly contrary  to  the  language  of  the  testator;  who  by  the 
use  of  the  word  **  of*  has  made  two  contingencies,  whereas 
the  Defendant's  construction,  by  ^mbstituting  ''  and*'  for 
*'  or/'  conscdidates  tiiem  into  one.— It  may  be  admitted, 
that  there  are  cases,  especially  on  wills,  where  it  is  the 
doty  of  the  Ck>urts  to  change  and  reject  the  words  of  a 
written  instruinent  But  it  is  a  settled  rule  never  to  de- 
viate from  the  proper  sense  of  words  where  the  language 
is  unambiguous,  unless  it  can  be  collected  from  the  instru- 
ment itself,  or  the  subject,  that  they  were  intended  to  be 
used  in  a  different  sense.  Here  the  words  are  unequivo- 
cal, nor  is  there  any  thing  to  be  found  in  the  language  * 
of  the  testator,  to  shew  that  he  did  not  mean  to  use  them 
in  iheir  proper  sense.  Then  is  there  any  thing  in  the 
nature  of  the  devise  itself  to  require  the  rejection  of  dis- 
junctive language  ?  Notliing  can  be  more  common  than 
the  contingency  which  gives  the  estate  to  the  mother  on 
the  death  of  the  brotiier,  without  issue  living  at  his  death. 
Not  is  there  any  absurdity  in  limiting  two  freehold  leases 
to  a  mother  in  case  of  k  brother  dying  an  infant,  though 
the  effect  of  such  a  limitation  might  be  to  exclude  the 
issue  of  the  brother  in  case  of  his  marrying  under  age. 
It  is  v^ry  common  to  postpone  the  vesting  of  the  fortunes 
of  younger  diildren  till  21,  both  in  settiements  and 

wills. 
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1805.         wills.    There  is  nothing  unreasonable  in  supposing  that 
the  testator  meant  to  discourage  his  brother  from  mar* 
rjring  before  21.    If  the  first  part  of  the  contingency 
MoROAiT.        stood  alone,  it  would  exclude  the  wife  or  issue  of  the 
devisee  in  case  of  his  dying  under  21,  and  why  shonld  the 
addition  of  another  contingency  in  favour  of  the  mother, 
render  both  less  favourable  than  if  there  had  been  only 
one  ?  The  event  of  the  brother  dying  under  21^  leaving 
issue,  was  much  too  remote  a  possibility  to  justify  an 
alteration  of  the  testator's  expressions  to  the  prejudice  of 
the  mother.    For  at  the  date  of  the  will,  the  brother 
wanted  but  15  months  of  21,  and  was  unmarried.    And, 
indeed,  in  case  of  the  brother  so  dying  under  21^  and 
leaving  issue,  it  is  not  impossible  that  the  testator  should 
intend  to  give  the  estate  to  their  grandmother,  whom  the 
testator  distingui^es  with  an  epithet  of  affection^  to 
whom  he  devises  over  the  estate  for  ever,,  to  whom  the 
issue  of  his  brother  would  be  inheritable,  and  from  whom 
they  would,  in  all  probability,  finally  receive  the  estate. 
There  are  indeed  several  cases,  to  the  number  of  nine, 
which  will  probably  be  relied  upon  for  the  Defendant. 
These  are  Baldwin  v.  Cock,  or  Truepennie*s  case,  1  Jnd. 
161.   Mo.  239.    Owen,.  52.    1  Leon.  74.  and  GmiUkk. 
71.  also  stated  Co.  Utt.  225.  a.  Cro.  EKz.  270.    1  RoL 
Rep.  310.  and  2  Brownl.  292.   Lord  MardamU  v.  Vaux, 

1  Leo.  243.  Cro.  Eliz.  269.  and  noticed  Co.  Utt.  225. 
Soulle  V.  Gerrard,  Cro.  EUz.  525w  Moore,  422.  and 
Noy,  64.  Price  v.  Hunt,  Polleo^.  645.  Barker  v.  Sttre- 
tees,  2  Stra.  1175.  Walsh  v.  Peterson,  3  Jtk.  198. 
9  Mod.  444.  edit  by  Leach.  Framlingham  v.  Brand, 
3  Atk.  390.    1  Wils.  140.    Brownsword  v.  Edwards, 

2  Ves.  243.,  and  Wright  d.  Barrett  y.  Kemp.  3  Term.  Rep. 
470.  In  these  cases  a  disjunctive  has  been  construed  a 
conjunctive,  and  tnce  i;6r5d,inorder  to  correct  an  apparent 
blunder,  and  to  make  sense  of  what  would  otherwise  be 
absurd,  as  in  Chapman  v.  DaUon,  Plowd.  289.  and  other 
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cases  theie  put.   In  BiUdwin  v  Cock,  where  a  lease  was         1805. 
made  to  a  man  and  woman  on  their  marriage  for  21  years       v^v^i-^ 
it  *'  ke  and  she  or  any  child  or  children"  between  them         ^  «. 
should  so  long  live^itwas  determined  upon  the  death  of 
the  wife  the  lease  survived  to  the  husband.  But  the  case 
furnished  special  grounds  for  so  doing.  The  lease  being 
in  effect  to  husband  and  wife  in  joint  tenancy,  it  was  ac- 
cording to  the  doctrine  in  BrudnelFs  cjase,  6  Co.  9.  equi- 
valent to  a  lease  to  them  and  the  survivor,  and  shewed 
an  intent  that  the  survivor  should  take ;  and  as  the  words 
concluded  disjunctively  with  respect  to  the  children, 
there  was  the  better  ground  for  adopting  a  disjunctive 
constmction  in  the  former  part.    It  appears  ftom  the 
exfMessions  both  of  Coke  and  Anderson,  that  these  were 
the  reasons  which  influenced  the  Court   The  same  rea- 
soning applies  to  Lord  Mordauniv.  Vaux.    There  it 
having  been  declared  that  a  fine  should  enure  to  the  use 
of  the  daughters  till  the  son  returned  from  beyond  sea, 
and  came  to  his  fiill  age,  or  died,  which  of  the  said  times, 
days,  or  hours  came  first,  it  was  adjudged  that  the  use  in 
favour  of  the  daughters  determined  either  on  the  son's 
return,  or  attaining  21,  as  weU  as  dying.    The  reason 
was,  that  the  '*  or"  at  the  end  of  the  limitation  controlled 
the  **  and*'  at  the  beginning ;  and  indeed  the  words 
**  whidi  of  the  said  times,  days,  or  hours  came  first," 
almost  excluded  a  different  constmction«  The  authority 
of  mostimportance  to  the  Defendant  is  Soulle  v.  Gerrdrd. 
According  to  the  report  in  Moore,  the  words  were, ''  If 
he  die  without  issue  or  before  his  age  of  21  years ;"  that 
being  a  devise  upon  the  death  of  the  first  taker  without 
issue  generally,  would  be  considered  as  an  estate  tail,  and 
the  limitation  over  being  considered  as  a  remaindermiglft 
be  deemed  a  sufficient  reason  for  construing  the  words 
conjunctively.   This  construction,  therefore,  was  merely 
consequential :  and  the  report  in  Noy  simply  represents  it 
as  the  essence  of  the  case,  that  a  devisQ  to  A.  and  his  heirs, 
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1805,     /   and  if  he  die  withoat  issue  to  three  others,  is  aa  estate 
^J^^^^^      tail :  without  taking  any  notice  of  the  consequential  con- 
V.  struction  of  the  disjunctive  word  "  or."    According  ta 

the  report  in  Cro.  Eliz.  the  words  were  **  to  R.  and  his 
heirs  for  ever;  and  if  R.  died  within  the  age  of  21  years, 
or  without  issue,  then  equally  among  his  three  other  sons; 
R.  had  issue  Mary,  and  died  within  age.  It  wa^  con- 
tended for  Mary,  Istr  that  ''  or**  should  be  constiued 
**  and ;"  2dly.  that  the  devise  to  the  three  sons  was  vmd^ 
being  after  a  fee.  The  answer  to  the  first  ground  was, 
that  to  take  or  for  and  would  be  to  construe  the  intent 
against  the  direct  word  of  the  devise  or,  which  never  could 
be.  The  whole  Court  held,  that  the  devise  over^  so  far  as  it 
was  on  his  dying  within  age,  was  void,  being  after  a  fee; 
but  they  thought  that  the  word  issue  was  explanatory  of 
the  word  heirs,  and  gave  to  R.  an  estate  ta3.  Neither 
AndersonC.  J. nor  Beaumont  J.  said  any  thing  about  con- 
struing '*  or"  for  '*  and ;"  and  the  other  two  Judges, 
Wdbnesley  and  Owen  Js.,  only  said,  that  ifthe  remainder 
could  have  passed  on  the  contigency  of  the  first  devisee 
dying  within  age,  yet  it  ought  not  to  conmience  until  the 
dying  without  issue  had  also  taken  place.  But  in  ^s 
IFolfii^fey  relied  materially  on  the  constructive  estate  tail,, 
and  also  upon  the  word  **  then,''  which  he  thought  ap- 
plied to  the  latter  contingency  only;  and  was  the  same 
as  if  it  had  been  "  when  the  devisee  shall  die  without 
issue."  It  appears  therefore  that  the  case  entirely  pro- 
ceeded upon  the  rejection  of  the  former  contingency,  that 
Anderson  C.  J.  and  Beaumont  J.  did  not  so  much  as  advert 
to  making  disjunctive  contingencies  conjunctive,  and  that 
the  two  other  Judges  only  adverted  to  it,  under  the  sup- 
position of  their  not  rejecting  a  contingency  which  they 
did  reject,  and  upon  the  ground  of  special  words  and  in- 
tent, which  in  effect  reduced  the  case  before  them  to  the 
simple  contingency  of  the  devisee  djring  without  issue. 
In  addition  to  this,  the  words  of  Lord  HoU,  in  HelHard  v. 
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Jennings,  V  Ld.  /Zaytn.  505.  may  be  referred  to  in  answer         1805. 
to  '  the  argniBeiit,  that  the  word  "  or"  should  be  there 
construed  "  and/'  who  said,   "  there  is  no  necessity  to 
constrae  'or*  as  'and'  in  this  case;    and  the  case  of        Morgan. 
SouUe  Y  .Gerrard  Was  adjudged  to  be  an  estate  tail ;  and 
it  may  be  it  was  the  father's  design  to  restrain  the  marriage 
of  his  son  before  the  age  of  21  years."     Lord  Raymond 
adds,  that  the  Court  gave  no  positive  opinion  upon  the 
point ;  the  case  having  been  adjourned  at  the  importunity 
of  the  counsel  for  the  son's  devise.    But  the  case  at  least 
shews  the  opinion  of  Lord  Holt,  that  SouUe  v.  Gerrard 
was  no  judicial  authority  for  a  decision.    The  case  of 
Price  ▼.  Hunt  was  a  devise  of  lands  and  chattels,  to  the 
testator's  wife,  till  his  son  Jo  An  should  attain  14 ;  and  if 
she  should  die  before  that  time,  then  to  the  son,  his  heirs 
and  assigns  for  ever;  and  in  case  his  son  should  die  "  be- 
fore he  should  attain  the  age  of  21  years,  or  have  issue  of 
his  body  lawfully  begotten  living,"  then  to  the  wife  for 
life,  and  after  death  to  the  testator's  brother-in-law  and 
his  heirs.    The  mother  having  died  after  the  son  had 
attained  14,  and  before  he  had  attained  21,  and  the  son 
having  afterwards  attained  that  age,  and  died  without 
issue,  judgment  was  given  for  his  heir  against  the  devi- 
see over.  No  reasons  for  this  judgment  are  stated  in  the 
report,  and  only  the  argument  of  Pollexfen  himself  for 
the  heir  at  law.    On  this  case  it  may  be  observed,  .that 
the  fifst  devise  expressly  included  the  heirs  of  the  devi- 
see ;  that  the  first  devisee  was  a  son,  and  the  devisee  over 
only  a  brother-in-law ;  that  the  chattels  as  well  as  lands 
were  iiicluded  in  the  first  devise,  so  that  if  the  issue  left 
by  the  son  djring  under  21  were  to  be  preferred  to  the  de- 
visee ov^,  they  would  take  the  whole  property.  But  in  the 
present  case,  the  testator  has  expressly  given  the  per- 
sonal property  to  his  mother  after  his  brother's  death,  there- 
by giving  her  so  far  an  entire  preference  to  the  issue  of 
his  brother ;  which  renders  it  the  more  difficult  to  assume 
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1806.  against  the  tedtator^s  own  words  that  he  could  not  mean 
to  give  any  limited  preference  as  to  the  real  estate,  ftitt 
are  the  words  in  Price  v.  Hunt  so  strongly  disjnnctiye  as 
Morgan.  yiete  *  the  wotd  "  without"  being  omitted ;  for  instead 
of  '*  or  without  issue  living  at  his  decease/'  the  words 
are, ''  or  have  issue  living."  And  these  words  were  still 
more  exclusive  of  the  devise  over  than  in  the  present  case ; 
for  if  the  son  had  issue  bom  alive,  the  devisee  over  ac- 
cording to  the  letter  would  be  excluded,  though  snob 
issue  should  not  have  survived  the  son.  The  arguments 
of  Polkxfen  are  very  unsatifactory.  He  first  contends 
that  a  devise  that  A.  shall  take  if  B.  die  under  21 ,  or  with- 
out issue  living,  is  the  same  as  a  devise,  that  A  shall  not 
take  if  B.  attain  21,  or  have  issue ;  thus  converting  an 
affirmative  into  a  negative  contingency.  He  then  relies 
upon  the  sense  of  the  testator,  and  argues,  1st.  that  if  the 
latter  words  were  construed,  if  he  die  before  having  issue 
at  any  time,  the  former  branch  of  the  contingency,  if  he 
die  before  21,  would  be  insignificant,  being  included  in 
the  other.  2dly.  That  a  disjunctive  construction might 
disinherit  the  issue  of  the  devisee  dying  under  SI ;  and 
ddly.  that  it  might  prevent  his  marrying  under  21.  To 
the  first  reason  it  may  be  answered,  that  dying  under  21 
is  a  great  significant  contingency,  since  it  added  to  the 
failure  of  issue  the  contingency  of  dying  under  21,  whe- 
ther with  or  witiiout  issue ;  to  the  two  last  that  it  is  very 
common  to  discourage  marriage,  particularly  of  sons 
under  21,  and  for  tliat  purpose  to  prevent  a  transmissible 
interest  vesting  before  that  age.  The  authorities  rdUed 
on  were  Lord  Mardaunt  v.  Vaux,  and  SauUe  v.  Oerrard^ 
which  have  already  received  an  answer.  The  case  of 
Barker  v.  Suretees  was  k  devise  to  a  grandson  in  fee,  but 
if  he  died  before  21,  or  marriage,  and  without  issue,  to  a 
stranger.  Here  the  first  devise  was  in  fee,  the  devisee  over 
a  stranger,  and  no  part  of  the  property  was  given  to  the 
devisee  over  whether  the  grandson  died  ¥rithout  issue  or 
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not.  But  besides  an  this,  the  contingency  itself  was  partly         1605. 
didrjnnctiye  and  partly  conjnnctiye,  in  which  case  it  is 
said,  Co.  Litt.  225.  that  the  construction  must  be  through- 
oat  as  the  case  may  require.    And  indeed  no  other  than 
a  conjnnctiYe  construction  could  have  been  put  upon 
these  words,  for  the  grandson  could  not  die  unmarried, 
and  yet  have  lawful  issue.    And  it  may  be  added,  that 
the  words  ^'then  and  in  such  case,''  in  the  singular,  shew 
that  one  entire  contingency  only  was  contemplated.  The 
case  of  Wash  t.  Peterson,  according  to  9  Mod.,  was  a  de- 
vise by  a  will  in  fee  to  the  testator's  son,  and  in  case  he 
shoold  die  before  21,  and  without  leaving  issue,  then  to 
his  wife  in  fee.    By  a  codicil  reciting  this  devise,  he  de- 
vised that  **  in  case  his  son  should  die  before  21,  or  with- 
out issue  as  aforesaid  to  his  wife  for  life,  with  remainders 
over*''  In  the  report  in  A  tkyns  the  will  is  stated  in  the  dis- 
junctive  as  well  as  the  codicil,  but  the  report  in  9  Ifocf. 
is  the  most  full,  and  it  appears  from  the  argument  of  the 
Solidtor-General  that  the  will  was  in  the  conjunctive. 
Lord  Hardwicie  held  that  a  fee  passed  to  the  son,  the 
devise  beipg  to  him  and  his  heirs ;  and  that  the  word 
**  and"  in  the  will  was  not  controlled  by  the  word  ''  or"  in 
the  codicO ;  that  the  words ''  as  aforesaid"  in  the  codicil 
qualified  the  disjunctive  by  reference  to  the  conjunc- 
tive.   His  Lordship  is  indeed  stated  to  have  said,  inci- 
dentally, that  where  a  devise  is  to  il.  and  his  heirs,  and 
if  he  die  under  21  or  without  issue,  the  or  had  been  con- 
strued and  to  prevent  the  disinherison  of  the  issue.  But 
this  was  not  the  point  in  judgment,  and  if  it  were,  it 
would  not  apply  to  this  case,  where  the  first  devise  is  not 
in  fee.    The  case  of  Framlingham  v.  Brand,  according  to 
the  report  in  il^ifcyns,  was  a  devise  to  il.,  his  fieirs  and  as- 
signs for  ever;  **  and  in  case  he  should  haj^n  to  die  in 
his  minority  and  unmarried,  or  without  issue,  to  JB.  in  fee. 
According  to  Wilson  it  is  or  unmarried    If  A  tkyns  (and 
his  report  is  most  fuU)  be  correct,  then  the  devise  was 
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1805w         partly  conjunctive  and  partly  disjanctive.  But  supposing 
it  to  have  been  wholly  disjunctive,  still  Lord  Hardwide 
appears  to  have  proceeded  upon  the  apparent  intent  that 
Morgan.        ^]^^  dcvisee  over  should  not  take  if  A.  attained  21,  which 
might  have  been  inferred  from  the  first  devise  b^uigto  J. 
and  his  heirs.    Besides,  unless  the  will  had  been  so  con- 
strued, the  words  **  dying  without  issue''  would  havebeen 
too  general  for  an  executory  devise;  whereas,  in  the  pre- 
sent case,  the  words  are  confined  to  issue  living  at  the  de- 
cease of  the  first  devisee.  InBrowmwordY.EiMHtrdMike 
devise  was  to  trustees  till  /•  B.  should  attain  21,  or  have 
issue,  then  to  /.  B.  and  the  heirs  of  his  body ;  but  if 
/.  B.  should  happen  to  die  before  21,  and  without  issue, 
then  over.    Lord  Hardwicke  thought  that  it  was  the  in- 
tention of  the  testator  to  give  an  estate  tail  to  J.  B.  when 
he  should  attain  21,  or  leave  issue,  and  that  the  devises 
over  from  thenceforth  operated  as  remainders,  which  till 
then  opiated  as  executory  devises..   But  he  did  not  pro- 
fess to  change  a  naked  conjunctive  into  a  disjunctive. 
His  opinion  proceeded  upon  the  apparent  intent  which 
might  be  collected  from  the  devise  to  J.  B,  and  the  heirs 
of  his  body.    Indeed  the  contingency  in  the  will  was  in 
the  conjunctive,  and  Lord  fliardti;icil;e'sconstrucd€ii. was 
for  the  conjunctive.      The  case  of  Wright  d.  Bwrrel  v. 
Kemp  was  a  surrender  to  the  use  of  W.  for  life,  remainder 
to  the  use  of  the  issue  of  his  body,  but  in  case  lie  should 
die  in  the  life  time  of  the  surrenderer,  or  without  issue  of 
his  body,  then  and  thereupon  the  surrendered  premiaes 
should  go  to  the  right  heirs  of  the  surrenderor  for  ever.  The 
Court  of  K.  B.  construed  the  word  '^  or"  as  ^'  and,''  upon 
the  ground  of  the  clear  intent  of  the  surrenderor  to  prefer 
the  issue  of  W.  (his  natural  son)  to  his  own  right  heirsi 
which  might  be  inferred  from  the  express  remainder  over 
to  the  issue,  which  they  would  not  suffer  to  be  revoked  by 
an  inaccurate  expression  in  the  introduction  of  the  ulti- 
mate limitation.    It  wa^  quite  unaccountable,  that  after 
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an  BxpieBS  limltatioii  to  the  son  for  life,  with  remainder  1805. 
to  hia  j«iae,  the  testator  should  mean  to  exclude  such  is- 
sue,  if  the  son  should  die  in  his  life  time.  None  of  the  nine 
cases  therefore,  warrant  the  construing  a  disjunctive  con- 
tingency conjunctiyely  without  special  evidence  of  intent. 
Yet  the  reasons  for  the  judgments,  below  were  founded 
more  upon  the  authority  of  these  precedents  than  the  rea- 
sonableness of  the  constructioB.  The  authorities  for  vio- 
lating the  language  of  the  testator  thus  failing,  it  is  not 
necessary  to  produce  many  to  shew  that  his  words  ought 
not  to  be  altered  into  the  reverse  of  the  sense  which  they 
import.  The  language  of  Lord  HoU  has  already  been 
adverted  to.  In  Woodward  v.  Glmbrook,  2  Vem.  386. 
Lord  HoU  acted  upon  the  principles  of  his  opinion  in 
Hettiard  y.  Jennings,  and  the  Coui^  of  Chancery  decreed 
accoidin^y.  There  the  testator  devised  a  house  to  his 
90Da  J.  and  T.  and  the  heirs  of  their  bodies  in  moities, 
and  odier  houses  in  like  manner  to  his  other  children ; 
but  if  any  of  his  children  should  die  before  21,  or  un- 
married, his  part  should  go  to  the  survivors.  Two  of  the 
sons  having  attained  21,  and  died  unmarried,  the  Court 
of  K«  B.  held  that  the  clause  of  survivorship  operated, 
and  a  partition  was  decreed  in  Chancery  in  confonnity 
to  thia  determination.  And  this  case  is  particularly 
strong,  on  account  of  the  previous  limitation  to  the  heirs 
of  the  bodies  of  the  children.  To  this  may  be  added 
Chamam  d.  OKv^r  v.  Brown,  8  Burr.  1626.  to  shew  the 
strong  inclination  of  the  Court  against  construing  wills 
contnoy  to  express  provisions,  except  from  necessity ; 
where  the  will  would  otherwise  be  absurd  or  inconsistent. 
Lord  Mansfield  there  said  "  A  Court  of  Justice  may 
construe  a  will ;  and  from  what  is  expressed,  necessarily 
imply  an  intent  not  particularly  specified  in  words.  But 
we  cannot  from  ailntrary  conjecture,  though  founded  on 
the  U^^iest  degree  of  probability,  add  to  a  will  or  sup- 
ply the  omissioBS."  Lord  Hardwicke,  though  generally 
Vol.  n.  E  ^  Hberal 
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1805.  liberal  in*  construing  the  intent  of  testators,  woidd  not 
sapply  a  contingency  omitted  in  tiie  most  favonraUe  case 
that  coold  exiMU  A  mother  demised  her  feal'and  personal 
estate  to  her  daughter,  who  was  an  only  child,  and  if  she 
died  before  she  was  of  age  to  dispose  thereof,  then  deTis- 
ed  it  over.  The  daughter  lived  to  be  married,  and  died 
leaving  a  daughter,  between  20  and  21.  Loid  Hurd- 
wicke  decreed  for  the  devisee  over  as  to  the  real  estate." 
The  case  referred  to  is  Bellasia  v.  Uihwait,  1  Atk.  426. 
And  Wilmot  J.  added, "  How  can  we  make  wiUs^  and  in*- 
sert  words  arbitrarfly  and  by  conjectore  V  In  Hay  v* 
Earl  of  Coventry,  8  Ttrm.  Rep.  85.  where  the  qoestioii 
was,  wiiether  words  of  inheritance  could  be  supjdied'in  a 
limitation  to  daughters,  the  previous  limitations  to  the 
sons  being  in  tail.  Lord  ^enyon  said,  '' The  general  nds 
wUch  is  laid  down  in  the  books,  and  on  wliidi  alooe 
Courts  can  with  safety  proceed  in  tike  decision  of  qoestioiis 
of  this  kind,  is  to  collect  the  testator's  intention  from  the 
words  which  he  has  used  in  his  will,  and  not  fiDmcon^ 
jecture.  It  is.not  necessary  that  any  technical  ot  artificial 
form  of  words  should  be  used  in  a  will;  but  we  must  col- 
lect the  meaning  of  the  testator  from  those  words  which 
he  has  used;  and  cannot  add  words  whidi  he  has  not 
used."  The  language  of  the  Court  in  Doe  v.  JRerryu,  9 
Ttrm.  Rep.  484.  is  equally  strong  against  proceeding  on 
conjecture.  Lord  Kenyon  says,  **  There  is  no  doubt  that 
legal  formal  words  may  be  contsoUed  by  the  context  of 
the- will.  But  we  ought  not  to  reject  the  legid  meaning 
of  those  words,  unless  we  are  clear  that  in  so  doing  we 
give  effect  to  the  devisor's  intention.'^  And  AiUer  J.  says, 
^*  In  this  will  the  devisor  has  used  the  words  *  heiira  of 
the  body,  children,  and  issue,'  and  having  used  them  we 
are  bound  to  say  that  he  understood  the  meaning  of 
each;  and  we  cannotsubstitnte  one  for  the  other^  unless 
by  unavoidaUe  and  necessary  constmotion,  in  oorder  to 
make  sense  of  thq  wilL'^    In  i>os  d.  Davy  v.  finrmafl, 

.6:  Term 
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6  Term.  Rep.  90.  where,  after  a  limitation  to  a  woman  and         1805. 
the  issue  c^  her  body,  as  tenants  in  common,  there  was 
a  devise  over  in  default  of  such  issue,  or  being  such,  if 
they  should  die  under  21,  and  without  issue.  Lord  Ken-        MoaoAw. 
you  resisted  any  attempt  to  construe  the  clause  disjunc- 
tively.  He  says,  ^'  There  is  no  doubt  but  that  a  word  of 
conjunction  in  a  will  has  been  construed  in  the  dicgunc- 
tive^  ancl  vice  versd  a  disjunctive  word  construed  in  the 
coDJunctive,  where  it  has  been  necessary  to  give  effect  to 
the  devisor's  intention.    But  unless  there  be  something 
in  the  will^  fircMu  which  it  is  to  be  collected  that  the  de- 
visor did  not  sse  aach  words  in  the  gr^onmatical  sense, 
the  gramniaticai  cxMistruction  must  prevail."    The  lan- 
guage of  the  will  being  expressly  in  the  disjunctive,  no- 
thing but  the  most  cogent  evidence  of  a  contrary  intent 
can  justify  rejecting  an  express  devise  to  the  mother  in 
the  event  of  the  brother*s  dyingwithout  issue  living  at  his 
death ;  there  is  nothing  in  any  part  of  the  will  to  shew 
such  an  intent^  and  the  possible  prejudice  to  the  issue  is 
no  ]»oef  of  the  testator's  intent  to  give  a  transmissible 
interest  to  his  brother  before  21,  when  opposed  to  lan- 
guage exjHressly  denying  it  There  is  no  case  founded  on 
this  single  ground  of  a  possible  prejudice  to  the  issue; 
they  have  all  proceeded  upon  circumstances  forming  no 
part  of  this  case^  and  indeed  no  precedents  could  justify 
an  interpiBtation  so  contrary  to  the  general  practice  of  the 
<M>urts  and  the  doctrine  of  all  the  cases  as  that  contended 
for*  Nothing  bat  necessity,  arising  from  the  unaccount- 
aU^iess  of  the  disposition,  could  justify  such  an  interpre- 
tatioB.    But  to  iq^t  the  words  of  Lord  Holt,  ''  there 
is  na  Becesirity  to  construe  '  or*  as  '  and'  in  this  case, 
and  it  may  be  it  was  the  testator's  design  to  restrain  his 
younger  brother's  marriage  before  the  age  of  21."    Be- 
sides he  might  wish  to  enlarge  the  devise  to  his  mother^ 
for  whom  he  shewed  a  partiality.    He  might  have  been 
mflueAced  by  the  common  practice  of  postponing  the 

E  2  vesting 


Morgan. 


52  CASES  IN  MICHAELMAS  TERM 

1805.         vesting  of  portions  and  proyisions  of  younger  sons  till 
^^^>r^^       they  had  attained  21.    He  might  think  that  it  would 
V,  not  appear  extraordinary  that  a  will  which  in  favour  of 

his  mother  gave  only  a  life  interest  in  his  personal  estate 
to  his  younger  brother  without  transmissibility  at  any 
time,  should  deny  transmissibility  of  a  leasehold  for  lives 
till  he  attained  that  age  at  which  provisions  for  younger 
sons  are  usually  made  transmissible,  and  he  might  not 
think  any  reason  necessary  to  support  such  a  devise.  Be 
that  as  it  may,  such  is  the  will,  and  it  is  not  contrary  to 
law,  or  reason,  or  common  practice  in  settlements.  It 
may  be  added  that  as  the  brother  attained  21,  and  died 
a  bachelor,  neither  wife  nor  issue  can  be  affected,  but 
only  a  person  who  purchased  with  his  eyes  open. 
The  reasons  were  signed, 

Tho.  Plumbr. 
Fras.  Hargravb. 

The  Defendant  in  error  prayed  that  the  judgment  be- 
low might  be  affirmed,  for  the  foUowing,  among  other 
reasons : 

First,  The  general  intent  of  the  testator,  as  far  as  it 
can  be  collected  from  his  whole  will,  must  prevail  even 
against  any  particular  clause,  which,  if  taken  separately, 
may  have,  or  seem  to  have  a  contrary  tendency.  Robin- 
son V.  Robinson^  1  Burr.  38;  D.oe  d.  Bean  v.  HaUey^  8  Term 
Rep.  5.  Now  in  the  present  case,  the  general  intent  of 
the  testator  appears  with  sufficient  clearness  to  have  been 
to  prefer  his  brother  Benjamin  and  his  issue  before  his 
mother;  and  that  the  mother  was  not  to  take  to  the  ex- 
clusion of  the  children  of  Benjamin.  This  intent  th^i 
ought  to  be  carried  into  effect,  and  it  cannot  be  carried 
into  effect  without  construing  the  word  **  of  in  a  con- 
junctive sense;  since  otiierwise  Benjamin  might  have 
died  under  age  leaving  children,  and  by  reason  of  his 
dying  under  age  the  children  would  have  been  exdaded. 

Secondly, 
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Secondly,  To  give  to  the  word  "  or*'  a  conjunctive         1805. 
sense,  when  the  dontext  and  intent  of  the  vltiole  instriN 


ment  require  it,  is  neither  a  strained  nor  a  novel  con-  v. 

stmcticm.  There  is  perhaps  no  word  in  the  language  of  Morgan. 
mote  equivocal  effect  than  the  word  ''  or;"  by  a  slight 
variation  of  the  phrase  in  almost  any  case,  it  may  be 
made  to  have  either  a  conjunctive  or  disjunctive  ope- 
ration. A  devise  over,  "  if  A.  should  die  before  attain- 
ing his  full  age  or  day  of  marriage"  does  not  take  effect 
by  strict  grammar,  **  if  J.  either  comes  to  age  or  mar- 
ries." But  change  the  expression  to,  "  if  J.  shall  die 
before  attaining  his  full  age,  or  (before  attaining  his)  day 
of  marriage,"  then,  in  strict  grammar,  the  devise  over 
takes  effect,  unless  both  happen;  yet  the  words  between 
the  parenthesfti,  which  are  used  in  the  latter  mode  of  ex- 
pression^ must  be  understood  in  the  former,,  in  order  to 
make  sense  of  the  passage.  The  consequence  is,  that 
Courts  have  at  all  times  paid  little  attention  to  a  word, 
the  effect  of  which  depends  on  distinctions  so  small  and 
subtle,  and  have  construed  the  meaning  in  that  way 
which  seemed  most  comformable  to  sense,  without  much 
attention*  to  the  conjunctive  or  disjunctive  meaning  of 
the  particle  used.  This  has  been  done  even  in  acts  of 
pariiament.  Fowler  v.  Paget,  7  Term  Rep.  509.  Tn 
wills  it  is  grown  into  a  settled  rule  of  construction,.thart 
where  there  is  a  devise  of  an  inheritance  to  any  person, 
and  a  devise  over  depending  on  his  age  or  issue,  whether 
these  two  events  are  connected  by  a  conjunctive  or  dis- 
junctive partidoy  the  estate  of  the  first  taker  is  absolute, 
if  either  of  the  events  takes  place  r  and  this  for  one  plain 
reason,  expressed  or  implied  in  aH  the  cases,  namely,  that 
otherwise  if  the  taker  should  die  under  age  leaving  issue, 
such  issue  would  be  disinherited.^  Sawelly.  Garratt,Mo<nre, 
432.  Price  v.  H«n/,  Pollejrfen,  ^5.  Barker  v.  Sartees, 
2  Stra.  1175.  Wahh  v.  Peterson,  3  Atk.  198.  S.  C. 
9 Mod.  444.  Fraxninghamy.  ErMd,  1  Wilson,  140.  all  in 

point ; 
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1805.  point;  and  Wrigki  exd.  Burrellv.  Kemp,  8  Tmn^Rep. 
470.  where  the  same  coi\junctive  sense  was  given  to  the 
word  **  or"  used  in  a  surrender  of  a  copyhold. 

MoROAw.  V-  GiBBS. 

WiLLH.  Adam. 

This  case  was  argued  at  the  bar  of  the  House  by 
Phimer  and  Hargrove  for  the  Plaintiffs  in  error,  and 
Adam  and  Park  for  the  Defendants  in  error,  i^r  which 
the  following  question  was  proposed  to  the  Judges  upon 
the  motion  of  die  Lord  Chancellor. 

Whether,  upon  the  death  of  Bevyamin  Stnitk  after  he 
attained  21  years  of  age,  but  without  issue  living  at  his 
deathy  Martha  Hawttswarth,  the  mother  of  the  testator 
Nathaniel  Nesbit  Smith,  became  by  virtuijof  his  will  en- 
titled to  any  estate  in  the  several  lands  mentioned  in 
the  special  verdict  in  this  cause  to  have  been  granted  to 
Bef^min  Smith  the  elder,  his  heirs,  and  assigns,  for  the 
lives  of  the  1st,  3d,  and  3d  sons  of  His  Majesty  ? 

On  this  day  the  opinion  of  the  Judges  was  delivered 

by 

Sir  Jambs  Mansfibld,  Chief  Justice  of  the  Conunon 
Pleas.  This  is  a  writ  pf  error  upon  a  judgment  of  the 
Court  of  King's  Bench  in  Ireland  affirming  the  judgment 
of  the  Court  of  Common  Pleas  in  Ireland,  and  your 
Lordships  have  proposed  a  question  for  the  opinion  of 
the  Judges.    The  case  is  shortly  this ;  the  testator  Aioi- 


thaniel  Nesbit  Smith  was  the  son  of  Mr.  Benjamin  Smith 
and  his  wife,  now  Mrs.  Uawkeeworth,  and  he  had  a  bro- 
ther named  Benjamin  Smith:  he  made  his  will,  dated  in 
March  1792,  in  these  words :  **  First,  I  will  that  all  my 
just  debts  and  funeral  expences  shall  be  paid  by  my  exe- 
cutors hereinafter  named ;  and  as  to  my  real  and  personal 
estates  I  dispose  thereof  in  the  following  manner,  that  is 
to  say,  I  give,  devise,  and  bequeath  to  my  brother  Be^fa- 

min 
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min  Smith,  all  my  real  and  freehold  estates,  subject  to  an 
annuity  of  SOL  per  armum,  which  I  will>  bequeath,  and 
devise  to  my  honoured  and  much-esteemed  mother  Mar^  v. 

iha  Hawkesworih,  and  which  I  will  and  direct  shall  be  ^^''''''^''' 
paid  to  her  during  her  life  out  of  the  rents  and  profits  of 
my  said  real  estates  to  and  for  her  own  sole  and  separate 
use,  and  that  her  jreceipt  alone  under  her  hand  shall  be 
a  sufficient  discharge  for  the  same ;  but  in  case  my  said 
brother  B^'offimiSMtM  shall  die  before  he  attains  the  age 
of  21,  or  without  issue  living  after  his  death,  I  give,  de- 
vise^ and  bequeath  my  said  real  estates  to  my  said  mother 
for  ever"  The  events  that  took  place  after  the  death  of  the 
testator  ate  these ;  his  brother  Benjamin  took  possession 
of  the  premises,  and  died  after  attaining  the  age  of  21, 
without  leaving  any  issue.  It  is  contended  on  the  part  of 
the  PlaintifTin  error,  that  as  Benjamin  Smith  lived  to  21 
years,  but  died  without  issue,  and  botii  the  events  did  not 
happen  of  his  living  to  21  and  leaving  issue,  he  became 
entitled  on  account  of  the  word  '^  ox"  The  words  are, 
**  but  in  case  my  said  brother  Beiyamin  Smith  shall  die 
before  he  attains  the  age  of  21,  or  without  issue  living  at 
his  deathy  I  give,  devise,  and  bequeath  my  said  real  estates 
to  my  said  mother  for  ever."  The  question,  therefore,  de- 
pends upon  the  effect  of  the  word  ''  or/'  whether  it  is  to 
be  taken  disjunctively,  or  as  if  the  conjunction  ^'  and  '* 
had  be^i  used.  The  estate  is  gjiven  to  his  mother  in  case 
his  brother  died  before  21,  or  died  without  issue ;  if  it 
was  necessary  for  both  these  events  to  happen,  of  course 
she  would  only  be  ^ititlied  to  it  upon  their  hc^pening. 
A  great  deal  of  ingenious  argument  has  been  employed 
to  shew  that  this  wokd  **  o^\  cdnld  not  be  construed  as 
'^  and/'  80  as  jto  make  it  necessary  that  both  the  events 
should  happen  to  entitle  the  widow ;  but  on  the  other 
hand,  in  cases  very  similar  a  great  number  of  instances 
were  cited,  in  which  the  same  word  '^  or''  has  been  deter- 
mined to  be  used  in  a  conjunctive  sense,  and  so  it  must 

here 
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1805.  here  in  order  to  comply  with  the  intention  of  the  testa* 
tor :  and  all  the  Judges  concur  in  the  opinion,  that  this 
is  the  true  sense  of  the  word  "  or"'  in  this  case,  and  that 

MoBOAN.  ^jj^  judgment  ought  to  be  affirmed.  The  contrary  con- 
struction of  this  will  would  make  the  devise  as  absurd 
as  could  be  well  imagined.  The  testator  gives  all  his 
estates,  in  the  most  genera]  way,  to.  his  brother  Ben- 
jamin, by  which  he  would  take  not  a  limited  interest, 
but  the  whole  absolute  interest.  But  this  would  be  an 
estate  for  life  if  the  word  "  of  were  to  be  used  dlqunc- 
tively ;  and  if  it  were  to  be  so  construed,  this  conse- 
quence would  follow— that  Betgaam  could  never  have 
had  the  real  use  of  the  property,  though  the  testator 
gives  it  to  him ;  he  could  neither  have  sold  or  mortgaged 
it,  let  his  family  have  been  ever  so  large ;  for  unless  he 
had  had  issue  living  at  the  time  of  his  death,  the  mothar 
would  be  entitled ;  so  that  he  would  never  have  had 
the  absolute  estate.  Besides  this,  if  a  different  event 
had  happened  from  that  which  took  place,  if  an  event 
vice  versd  had  taken  place,  and  Benjamin  had  had  chil- 
dren, and  had  died  a  day  before  he  obtained  the  age  of 
2l,  those  children  could  not  have  taken  or  been  at  aH 
benefitted  by  the  estate,  but  it  must  have  gone  over  to 
the  mother.  The  idea  of  a  devisor  giving  an  estate  to 
a  brother  to  enjoy  it  during  the  life  of  the  mother,  who 
was  likely  to  die  before  her  son,  and  to  make  a  will  to 
exclude  the  issue  of  his  brother,  is  so  absutd  and  im- 
probable, that  it  is  next  to  an  impossibility  to  impute 
such  an  intention  to  him.  Upon  these  grounds  the 
Judges  are  of  opinion,  that  this  lady,  in  the  words  of 
the  question,  upon  the  death  of  Benjamin  Smith  after 
the  age  of  21,  without  issue,  did  not  become  entitled  to 
any  estate  mentioned  in  the  special  verdict  of  this  case. 

Judgment  affirmed. 
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IfOYiBOND  «•  Sir  John  Morshbad^  Bart,  et  Ux.  jy^.^. 

D^  YLEY  Serjt.  moved  that  a  fine  levied  in  this  case     The  ^odrnt  of 
might  be  allowed  to  pass.  icknowiedgineiit  of 

It  appeared  that  the  fine  having  been  duly  acknow-  ^  ^  comn^lioii. 
ledged  in  England  by  Lady  Morshead,  was  sent  to  en,  in  Frmet,  but 
Venbrn  in  France  to  be  acknowledged  by  Sir  John  Mar-  ^  ^"f'  w^- 

ingtobeintbefanie 

skead,  who  was  a  prisoner  there,  before  two  commis-  hand-wntiiig  m  his 
sioners,  Richard  JEstwick  and  TTunnas  Letter;  that  it  BgnatontoUieac- 
having  been  accordingly  acknowledged  before  them  by  ^J^^J^^  ^ 
Sir  John  Mdrshead,  an  affidavit  of  that  fact  was  made  e^,  and  ooncoid, 
by  Thomas  Letter,  which  affidavit  however  ¥ras  not  sub-  •^  endon«iittit  of 
scribed  by  Thomas  Letter,  but  from  the  prescription  of  his  atwumihinnff  been 
name  to  thoi  caption  at  the  foot  of  the  jpr^ctpe  and  concord,  taken  and  ittened 
and  indorsed  upon  the  writ,  it  appeared  that  the  name  of  ^  ^|^  ^L^ 

Juuttutk  maflsevKBee 

TftoMOs  Xe/ler  in  the  body  of  the  affidavit  was  in  his  own  ^^  account  or  an 
hand-writing.  In  consequence  of  the  president  of  the  eaortitant  demand 
tribunal  at  Verdun(who  was  the  only  person  there  autho-  ^''!]|,^*J^^*" 
rized  to  take  an  affidavit)  having  refused  to  administer  the  Frtmek  oflker  «a- 


oatb  onless  the  sum  of  4  livres  8  sous  for  every  100  livres  thofi«ed  totake  aiii. 
of  the  value  of  the  estate  (of  which  the  annual  value  was  ,j|^  the  fine  to 
2000/.  sterling)  were  paid  to  the  French  government,  two 
RtgSsh  magistates  then  prisoners  at  Verdun,  Mr^NichoUs, 
a  justice  of  the  peace  for  the  county  of  Oa^ord,  and  Mr. 
Cfoe,  a  justice  of  the  peace  for  the  county  of  Hereford, 
administered  the  oath,  and  attested  the  affidavit  in  the 
following  words :  **  The  president  of  the  tribunal  of  this 
I^ace  being  the  only  magistrate  authorized  to  take  an  oath, 
and  reftising  to  receive  an  affidavit  unless  a  percentage  of 
4  livres  8  sous  upon  each  100  livres  upon  die  value  of  th^ 
estate  is  paid  to^e  French  government,  we,  two  of  his 
Msgestjr's  justices  of  the  peace,  have  thought  proper  to 
receive  the  within  affidavit  from  Thomas  Letter,  one  of 
the  commissioners  named  for  taking  the  acknowledgment 
of  the  fine  firom  Sir  John  Marshead,  Baronet.  (Signed)^ 

John 
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1805.         John  Nkholls.    R  B.  Clive.     Verdun  sur  Meure.    2d 
Sept.  1805." 


LOVIBONU 

V. 
MORSHEAD. 


The  Court  being  satisfied  upon  an  examination  of  the 
band-writing  of  tbe  caption,  indorsement,  and  affidavit, 
that  tbe  name  of  Thomas  Letter  mentioned  in  the  letter 
was  in  his  own  hand- writing ;  and  considering  the  de- 
mand made  by  the  president  of  the  tribunal  of  Verdun 
as  too  exorbitant  to  be  complied  with,  allowed  the 
fine  to  pass. 


r  

K09.S.  PeARSE  V.  PORKLINOTON. 

nnfiendbit  hKna%   TN  this  case,  which  was  an  action  for  making  a  false 
put  our  dM  trill  at        retam  of  a  writ,  the  venue  having  been  laid  in  Suf- 

the  MiiaM  OB  tha  n  »r 

of  a  wit^    foUtf  and  the  cause  set  down  for  trial  at  the  last  assises 


ncM,  the  Court  re-  fbr  that  county,  the  Defendant  obtained  an  order  for 

piiintiircb«weUie  P^*^**?  ^^  ^®  ^^^  ^  ^®  ncxt  assizcs,  on  account  of 
renue  to  Middtaex.  the  absence  of  a  material  witness. 

Bayley  Seijt.  on  the  part  of  the  Plaintiff  now  moved 
for  leave  to  amend,  by  changing  the  venue  from  S^gblk 
to  Middlesex,  stating  that  the  Plaintiff  would  be  put  to 
considerable  inconvenience  if  the  trial  were  to  be  post- 
poned to  the  next  assizes,  and  that  by  granting  the 
application  the  Court  would  only  place  the  Plaintiff  in 
the  same  situation  as  he  would  have  been  in  if  he  had 
originally  laid  the  venue  in  Middlesex,  since  the  Defen- 
dant could  not  have  removed  it,  as  many  of  the  facts  in 
an  action  for  a  false  return  must  necessarily  be  proved 
in  Middlesex. 

But  the  Court  thought,  diat  after  issue  had  once  been 
joined,  and  the  cause  had  been  taken  down  to  trial,  it  was 
too  late  to  change  the  venue ;  and  that  if  this  motion 

were 
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were  g^ranted,  a  similar  application  would  be  made  by         1806. 

the  Plaintiff  in  every  case  where  the  Defendant  had  put 

off  the  trial  at  the  assizes  on  account  of  the  absence  of 

a  witness.  Porklinoton. 

Bayley  took  nothing  by  his  motion. 


Pjiarm 

V. 


Martin  v.  Sladb.  Nm>.s. 

^T^HIS  was  an  action  against  the  Defendant^  as  a  she-     in  »  action  on 
riff's  officer,  to  recover  penalties  under  the  98  Geo.  2.  f*  ^*^  ^  *•  *^ 

KNT  pO&ftlUCi  SflAllItt 

c.  28.    The  declaration  contained  several  couiits,  one  of  a  •henff '■  oflUser . 
whlch^  the  8th,  was  for  a  penaltyof  60/.  for  taking  the  **  ^■'^  » ^»*fs^ 
sum  of  one  guinea  for  arresting  the  Plaintiff  by  virtue  of  thui'liraUoired  w 
a  writ  out  of  the  Court  of  King's  Bench ;  to  which  the  Uw,  the  Plaintiff 
common  money  counts  in  debt  were  added.  "^  ^^"^^  *•  "^ 

allowed  by  law, 
the  ftat.  fS  Hen,  6. 

At  the  trial  before  Heath  J.  at  the  summer  assizes  for  c.  9.  not  being  the 
the  county  of  Essex,  the  Plaintiff  proved  the  arrest,  and  "'*!  ^^  ^* 

•^  '^  '  Court  will  not  set 

that  the  Defendant  demanded  and  received  for  the  same  aside  a  nonsuit 
the  sum  of  one  guinea,  besides  one  guinea  f(yt  the  bail-  grounded  on  the 
bond,  and  that  one  guinea  more  was  paid  by  the  Plaintiff  ^^^^^^  ^^j   . 
for  sapper.  No  proof  however  was  given  on  the  part  of  the  enable  the  Plaintiff 
Plaintiffofanytablecontainingtheallowanceof  a  specific  ^  wcorer  the  ex- 
fee  for  an  arrest;  or  of  any  other  regulation  respecting  ^e^counte,rince 
such  fee  by  the  officers  of  the  Court  of  King's  Bench ;  but  he  might  have  oh- 
on  the  part  of  the  Defendant  it  was  proved,  that  in  the  ^^  "**^  ^ 

tummary  auplica- 

CourtofCommonPleas  thesum of  oneguinea was  always  tion.(a) 
allowed  by  the  prothonotariesinthe  taxation  of  costs.  The 
counsel  for  the  Defendant,  upon  the  authority  of  J  agues  v. 
Whitcomb,  1  Esp.  N.  P.  Cas.  361.  contended,  that  as  no 
table  of  fees  had  been  proved,  there  was  no  evidence  that 
more  had  been  taken  than  the  legal  fee ;  and  that  the  Plain- 

(a)  And  see  Dtw  ▼.  Famnn,  2  B.  &  A,  563. 

tiff 
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18(15.         tiff  ought  to  be  nonsuited ;  and  the  learned  Judge  being 
^^^*v-^^       of  this  opinion,  nonsuited  the  Plaintiff. 

Martin 

Slade.  jg^^  Serjt.  now  moved  for  a  rule  to  shew  cause  why 

this  nonsuit  should  not  be  set  aside,  and  a  new  trial 
had ;  contending,  first,  that  the  table  of  fees  referred  to 
in  the  12th  sect,  of  the  act  did  not  apply  to  the  case  of 
an  arrest,  but  related  only  to  the  acts  of  gaolers,  or 
keepers  of  prisons,  or  other  persons  thereto  belong- 
ing ;  and  that  the  first  sect,  having  directed  generally, 
that  no  officer  or  minister  should  take  more  than  was  or 
should  be  allowed  by  law  for  any  arrest ;  the  amount  of 
such  fee  was  to  be  sought  for  in  such  regulation  as  had 
been  made  by  act  of  parliament,  and  was  limited  by  the 
23  If.  6.  c.  9. ;  and,  secondly,  that -as  it  appeared  in  evi- 
dence that  the  Defendant  had  taken  more  than  he  was 
entitled  to,  the  Plaintiff  ought  to  have  a  new  trial  for 
the  purpose  of  recovering  the  excess  upon  the  money 
counts ;  and  cited  Lavel  v.  Simpson,  3  Esp.  N.  P.  Cos. 

The  Court  however  were  clearly  of  opinion,  that  the 
regulations  of  the  statute  of  H.  6.  could  not  now  be  con- 
sidered as  giving  the  rule  for  the  amount  of  the  fee  to 
be  taken,  and  that  it  was  incumbent  on  the  Plaintiff  to 
give  some  evidence  that  more  had  been  taken  than  by 
law  was  allowed.  They  further  observed,  that  if  the 
Defendant  had  extorted  more  than  his  due,  the  Plaintiff 
might  make  a  summary  application  to  the  Court ;  and 
as  the  Plaintiff  by  proceeding  for  penalties  had  made  a 
long  record,  and  created  a  great  unnecessary  expence, 
it  was  but  just  that  he  should  bear  it ;  and  therefore  re* 
fused  to  interfere  by  setting  aside  the  nonsuit. 

Btst  took  nothing  by  his  motion. 
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1805. 

Waddington  v.  Oliver.  Nov.u. 

m 

^T^HIS  was  an  action  for  goods  sold  and  delivered.      One  agned  to 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the  ^^^  loo  Ug.  of 
GuUdkaU  sittings  after  last  Trinity  term,  it  appeared  that  pj^  i^*»^!^^Si 


on  the  10th  of  September  1804,  the  Plaintiff  agreed  with  tima,  and 
the  Defendant  to  sell  him  100  bags  of  Kent  hops,  mer-  ^^^"^  ^» 
chantable,  of  the  growth  of  1804,  at  56s.  per  hundred  mcioo  fcr  tu  price 
weight,  to  be  delivered  on  or  before  the  1st  of  January  ^wwf  befcw?  om 
1805,  as  it  might  be  agreeable  to  the  Plaintiff.  That  on  ^J^^^J*|[^  ^ 
the  12th  of  December  twelve  bags  were  delivered,  and  on  limy  of  tu  n- 
the  same  day,  or  the  next,  payment  thereof  was  de-  ™*™*"-  HeWdat 
manded,  which  being  refused,  the  Mnrit  was  sued  out  on 


not  be 

the  13th  of  December.    His  Lordship  being  of  opinion  the  contract  being 
that  the  Plaintiff,  having  agreed  to  deliver  100  bags  of  ^^^ 
hops  by  a  particular  day,  was  not  entitled  to  bring  an 
action  upon  delivery  of  a  part  of  the  goods^  nonsuited 
the  Plaintiff. 

Shepherd  Serjt.  now  moved  to  set  aside  the  nonsuit, 
and  urged,  that  as  the  Plaintiff  was  at  liberty  to  deliver 
the  hops  at  such  times  as  he  pleased  before  the  first  of 
January 9  and  no  time  was  stipulated  for  payment,  the 
Defendant  was  bound  to  pay  for  them  as  they  were  de-^ 
livered. 

The  Court  however  was  clearly  of  opinion,  that  the 
contract  was  entire  and  could  not  be  split,  and  that  the 
Plaintiff  therefore  had  no  right  to  bring  an  action  until 
the  whole  quantity  was  delivered,  or  until  the  time  for 
delivering  the  whole  had  arrived. 

Shepherd  took  nothing  by  his  motion. 
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Nov.  11.  MouNTPORD  and  Another  t;.  Horton. 


TlM  fine  coiat        'TPHE  declaration  stated^  that  the  Defendant  was  at- 
of  A  aedamdoa  u  tached  to  answer  the  Plaintiffs  in  a  plea  of  trespass 

AsntmftU,  MUliig  *"  * 

an  agmrnoit  \f-  on  the  case ;  and  the  Plaintiffs  complained,  that  before 
twecn  tiw>  penuM,  ^nd  at  the  time  of  making  the  promise  and  undertaling 
Q^       theremafter  next  mentioned,  divers  quantities  of  timber 


motioBui  •rrMtof  were  about  to  be  sold  by  auction,  of  which  as  well  the 
judgmiDt  baki  that  Defendant  as  the  Plaintiffs  had  notice,  and  thereupon  it 

the  agiwagpt  im* 

porttd  a  ytmute.  was  agreed  by  and  between  the  Defendant  and  the  Plain- 
tiffs, that  if  the  Plaintiffs  should  purchase  any  lots,  and  « 
the  Defendant  should  also  purchase  any  other  lots,  that  the 
Defendant  should  take  to*and  have  the  timber,  and  that 
the  Plaintiffs  should  have  the  bark  of  the  oak  trees,  and 
that  the  Defendant  should  permit  the  Plaintiffs  to  peel 
and  take  away 'the  said  bark  at  a  proper^time ;  that  the 
timber  was  sold,  and  that  the  Defendant  purchased  one 
lot  and  the  Plaintiffs  another  lot ;  that  in  pursuance  of 
the  said  agreement  the  Plaintiffs  permitted  the  Defendant 
to  take  to  and  have,  and  the  Defendant  did  in  fact  take 
to  and  have  the  lot  purchased  by  the  Plaintiffs ;  and  al- 
though the  Flaintiflb  were  always  ready  and  willing  to 
pay  the  Defendant  for  the  bark  of  the  oak  trees  of  the  said 
two  lots,  according  to  the  said  agreement,  and  to  have 
peeled  and  taken  away  the  said  bark  at  a  proper  time,  and 
applied  to  the  Defendant  to  permit  them  so  to  do  in  pur- 
suance of  the  said  agreement^  and  tendered  the  price 
thereof,  nevertheless  the  Defendant  not  regarding  the 
said  agreement  in  that  behalf  made  as  aforesaid,  but  con- 
triving, &c.  refused  to  permit  the  said  Plaintiffs  to  peel 
or  take  away  the  said  bark,  whereby  they  lost  great  pro- 
fit. The  remaining  counts  of  the  declaration  were  upon 
promises  of  the  Defendant ;  in  all  of  which  it  was  averred 

in 
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OS 


in  the  usual  fomi  that  he  undertook  and  faithfully  pro- 
mised.— Plea,  Non  assumpsU. 

Upon  the  trial  of  this  cause  a  general  verdict  having 
been  found  for  the  Plaintiffs, 

BayUy  Serjt.  -now  moved  to  arrest  the  judgment,  con- 
tending that  as  no  promise  was  averred  in  the  first  count, 
it  could  not  be  considered  as  a  count  in  dssnmpsit,  but 
must  betaken  to  be  a  count  in  tort  upon  the  agreement, 
which  might  have  been  joined  with  a  count  in  trover ; 
that  the  statement  of  the  agreem^dt  did  not  of  itself 
amount  to  an  averment  of  a  promise,  for  that  in  actions 
of  debt  it  was  common  to  aver  that  certain  things  were 
agreed,  whereby  an  action  had  accrued ;  wheieas  if 
such  averment  of  an  agreement  was  equivalent  to  an 
averment  of  a  promise,  the  declaration  ought  not  to  be 
in  debt,  but  in  asmmpsU. 

Sir  J.  Mansfield  Ch.  J.  Is  not  an  agreement  a  pro- 
mise ?  An  agreement  to  pay  money  is  a  promise  to  pay 
money^  and  the  case  of  an  agreement  upon  which  debt 
is  brought,  is  itself  a  promise. 

The  rest  of  the  Court  concurring, 

Bayhy  took  nothing  by  his  motion  (a). 


IBOS. 


C«)Iii  Oift oMt or A«rltfy  ▼•  C^Mw- 
mam,  1  SaOu  188..  where  a  amilar  ob- 
jection WW  taken  to  a  count  on  a  bill 
of  esdM^,  HtU  Ch.  J.  held  that  the 
drawing  of  dw  bill  wat  an  actual  pro- 
mise ;  and  in  LowtUr  ▼•  Omytn,  deed 
1  Stra,  ff4.  the  same  doctrine  wat  ap- 
plied 10  a  ooiBi  oa  a  prooiiBsoiy  note, 
where  the  pnouae  was  omitted.  Also 
in  Roe  y^Gat^umse,  f  Salk,  665^  where 
the  naoM  of  tb»  Defendant  wat  omitted 
in  the  atcnnflnt  of  the  preaite  ia  the 
secoad  count,  the  Court  held  that  the 
same  nominatiTO  ahoold  go  to  all  the 
pnxniaet,  and  therefore,  the  declaration 
wat  wdt  eooos^;  b«t  in  Bmekkr  «. 


AngUl,  1  L§v.  164.  where  the  de- 
claration was,  that. in  consideration 
that  the  Pl^tiff  ^^oold  surrender  a 
term,  the  Defendant  nhtn  velUt  tOL 
without  stating  any  promise,  the  Coort 
held  the  declaration  bad;  and  the 
tame  doctrine  prevailed  in  the  case 
of  Let  ▼.  Wtkh,  t  Ld.  Ray.  1517* 
upon  a  similar  declaration,  and  in 
Law  ▼.  Saunders,  Cro,  lUiu  913 
where  ,tho  name  of  thif  Defendant 
was  omitted  in  the  statement  of  the 
promise,  the  declaration  was  held 
bad  after  rerdict,  there  being  no  pricf 
count  by  which  the  oautsioB  could  bi 
belH^  .     . 


MoVVTfOftD 

and  Another 

V. 
HORTON. 
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1806. 

Nmf.14. 


BUTLBR  V.  WOOLCOTT. 


A  camerwbo 
by  the  uiage  of  a 
paitkiilar  trade,  b 
to  be  ptid  for  the 
carriage  of  goode 
by  cbe  coneigiior* 
has  no  right  to  re- 
tain them  against 
thecooagnee  for 
a  general  balance 
due  to  him  for  the 
carriage  of  other 
goodfofthenme 
•art  ient  by  the 
comignor. 


npHIS  was  an  action  of  trover  brought  to  recover  the 
value  of  a  quantity  of  butter,  which  came  on  to  be 
tried  at  the  sittings  after  last  Hilary  term  before  Sir 
James  Mansfield  Ch.  J.,  when  a  verdict  was  found  for  the 
Plaintiff  for  the  sum  of  17L  12s.  6d.,  subject  to  the  opi- 
nion of  the  Court  upon  the  following  case : 

The  Plaintiff  was  a  cheesemonger  in  London,  and  the 
Defendant  the  proprietor  of  a  public  waggon  for  the  car- 
riage and  conveyance  of  goods  from  Sherborne  in  Dmr- 
setshire  to  London.  For  some  years  previous  to  June  1803 
the  Plaintiff  had  dealt  for  butter  with  a  person  of  the  name 
of  John  Ensor,  who  was  a  butter  factor  and  dealer  i9 
that  commodity  residing  in  Sherborne.  Ensor  generally 
sent  butter  every  week  to  the  Plaintiff  in  London  by  the 
Defendant's  waggon,  and  the  tubs  and  firkins  were 
marked  with  the  letter  B,  (the  initial  of  the  Plaintiff's 
surname.)  A  bill  of  parcels  or  invoice  was  also  usually 
sent  by  Ensor  of  the  quantity,  with  a  letter  of  advice  to 
the  Plaintiff,  upon  the  production  of  which  to  the  book- 
keeper to  other  persons  employed  by  the  Defendant  to 
conduct  the  business  of  the  waggon  in  London,  the  butter 
had  always  been  delivered  to  the  Plaintiff.  Upon  the 
butter  being  delivered  to  the  Defendant's  waggon  at 
Sherborne,  Ensor  used  to  draw  bills  on  the  Plaintiff  for  the 
amount  of  the  goods  so  sent,  which  bills  were  regularly 
honoured  and  paid  by  the  Plaintiff.  On  the  15th  of  Jtme 
1803,  Ensor  sent  up  from  Sherborne  to  the  Plaintiff  by  the 
Defendant's  waggOA  six  firkins  of  butter,  regularly  in- 
voiced, and  marked  with  the  letter  B. ;  and  on  the  16th 
of  the  same  month  he  sent  a  letter  of  advice,  and  the  in- 
voice or  bill  of  parcels  of  the  said  butters  to  the  Plaintiff 
by  the  post ;  and  at  the  same  time  drew  a  bill  according 

to 


BUTLBR 

•V. 
WOOLLCOTT. 
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to  their  usual  and  accustomed  mode  of  dealing  for  100/.  1805. 
at  30  days  after  date^  which  included  in  it  the  value  of 
the  six  firkins  of  butter  then  sent.  The  bill  was  imme- 
diately accepted  by  the  Plaintiff,  and  afterwards  paid  by 
him  when  it  became  due.  The  goods  arrived  safe  in 
the  Defendant's  waggon  in  London,  and  the  Plaintiff 
demanded  the  goods  of  the  Defendant's  agent  or  book- 
keeper, and  produced  the  bill  of  pai'cels  and  letter  of 
advice,  and  tendered  the  money  for  the  carriage,  and  all 
other  charges  on  the  six  firkins;  but  Ensor  having  be- 
come bankrupt  before  the  goods  arrived  in  London,  and 
he  being  indebted  to  the  Defendant  in  55/.  for  the  carriage 
of  other  butters  to  London,  the  Defendant's  agent  by  his 
authority  refused  to  deliver  to  the  Plaintiff  the  butters  in 
question,  insisting  that  he  had  a  right  to  detain  them  for 
the  general  balance  due  from  Ensor  to  him.  It  is  the  es- 
tablished custom  and  usage  for  the  butter-dealers  at  Sher- 
borne, unless  there  is  some  express  agreement  to  the  con- 
trary with  the  buyers  of  butter^  to  pay  die  carriers  for  the 
carriage  of  all  butters  sent  by  them  to  those  with  whom 
they  deal  in  London.  All  the  former  parcels  of  butter  con- 
signed by  Ensor  to  the  Plaintiff,  and  conveyed  by  the 
Defimdant's  waggon  to  the  Plaintiff,  had  been  delivered 
to  him  on  their  arrival  in  London  on  demand,  without 
making  any  charge  whatsoever  on  the  Plaintiff  for  car- 
riage ;  such  charges  for  carriage  being  regularly  carried 
to  the  account  of  Ensor,  with  whom  the  Defendant  kept 
a  running  account  for  that  purpose,  and  no  agreement 
or  understanding  whatsoever  existed  between  the  Plain- 
tiff and  Ensor  that  the  Plaintiff  was  to  pay  the  carriage 
for  the  butter,  but,  on  the  contrary,  Ensor  according  to 
the  custom,  was  to  pay  it. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther, under  the  circumstances  of  the  goods  in  question 
having  been  paid  for  by  the  Plaintiff  to  Ensor  as  before 
stated,  and  the  Plaintiff  having  afterwards  tendered  the 
Vol.  IL  F  amount 


BUTLBR 

V, 
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1805.         amount  of  the  charges  and  carriage  of  the  goods  to  the 
Defendant,  he  was  entitled  to  recover  in  this  action;— 
or,  whether  the  Defendant  had  a  right  to  detain  those 
WooLLcoTT.      goods  for  a  former  demand  contracted  with  him  by  JSri^or 

for  the  carriage  of  other  goods  ? 

Best.  Serjt.  being  called  upon  by  the  Court  to  begin  in 
support  of  the  Defendant's  right  to  retain  the  goods  id 
question  against  the  consignee  for  his*  general  balance 
from  the  consignor,  contended,  that  the  right  of  the  car- 
rier to  retain  against  the  consignor  being  now  established, 
(and  for  which  he  referred  to  Jspinatt  v:  Pickfard,  3  Boi. 
is  Pull.  p.  44.  It.  a.)  that  right  must  be  in  respect  of  the 
goods  put  into  bis  hands  by  the  consignor,  and  must  arise 
the  insjtant  the  goods  come  into  his  hands,  and  previous 
to  any  rights  of  the  consignee:  that  the  rights  of  the 
consignee  and  the  carrier  being  derived  from  the  same 
source,  and  the  carrier's  right  being  accompanied  by 
actual  possession,  the  latter  ought  not  to  be  deprived  of 
his  advantage  without  pajrment  of  the  balance  due  to 
him  from  the  consignor.  He  observed,  that  the  cate  of 
Oppenheim  v.  Russell,  3  Bos.  £f  Pull.  42.  was  mainly  dis- 
tinguishable from  the  present,  because  it  was  decided 
on  the  ground  of  the  consignors  right  to  stop  tn  transUA 
being  prior  and  paramount  to  the  carrier's  right  to  re- 
tain as  against  the  consignee. 

But  tJie  Cotir/ (without  hearing  Sliepherd  SerjU  e  con- 
/rd)wereclearly  of  opinion,  that  the  Defendant's  claim  to 
retain  for  the  debt  of  the  consignor  could  not  be  sup- 
ported as  against  the  consignee,  whose  property  the 
goods  were  from  the  moment  of  delivery  to  the  carrier. 

Judgment  for  the  Plaintiff. 


^ 
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Knight  v.  Fowler.  „    ^^ 

'DEST  Serjt.  moved  for  a  rule  to  bring  up  the  Defend,  xhii  Court  of  c.  B. 
ant,  who  was  a  prisoner  in  the  Fleet,  to  take  the  be-  •Mowed  a  prisoner 
nefit  of  the  Lords'  Act,  notwithstanding  a  mistake  in  the  ^^^^  the  LorSi* 
notice ;  observing,  that  unless  the  rule  were  granted  the  act,  notwithstand- 
Defendant  could  not  be  brought  up  within  the  term,  there  "*^.^®  body  of  the 
not  being  a  sufficient  number  of  days  to  give  the  notice  words  King's  Bench 
required  by  the  act.  The  notice  given  was  in  the  usual  instead  of  Common 
printed  form,  applicable  to  prisoners  in  the  King's  ^^^  ^^ 
Bench,  and  the  words  "  King's  Bench"  in  the  title  at  periy  altered  from 
the  top  of  the  notice  had  been  struck  out,  and  the  words  i^s'>  Bench  to 
•'  Common  Pleas"  inserted  in  writing;  but  in  the  body  th^o^be^'wf. 
of  the  notice  the  words  ^'  King's  Bench"  remained.         fident  time  to  give 


The  Court  said,  that  the  application  was  reasonable, 
and  granted  a  rule  for  bringing  up  the  Defendant. 


a  fresh  notice. 


Thomas   Norton   Longman   and  Owen    Rbes  v. 
Jambs     Tripp,    John    Snook,     and    Edward        A'^.ti. 
Phillips. 

^HE  Plaintiffs  in  this  case  declared  in  assumpsit  for  if  the  imnter  and 

the  sum  of  1000/.  as  money  received  by  the  Defend-  pttbUsherofanewa- 
ants  to  the  use  of  the  Plaintiffs.  The  Defendants  pleaded  p»p^  *««»  J>j- ^- 

'^  terest  therem  to  a 

the  general  issue ;  and  the  cause  coining  on  for  trial  at  creditor  as  a  seen- 
the  sittings  after  last  Hilary  term,  a  verdict  was  taken  ^^y*  ^^  cm^w 
for  the  Plaintiffs,  damages  1000/.,  subject  to  the  opinion  ^  ^rcrandTno 
of  this  Court  upon  the  following  case.  affidavit  of  the 

On  the  23d  of  July  1803,  William  Bulgin,  a  printer  ^»;^ofi;»t«^t 

-^  .,..•,  -y'r-  be  delivered  to  the 

at  Bnstol,  bemg  indebted  to  the  Plaintiffs  in  660/.  for  commiMionera  of 

stamps,  and  the 
printer  become  bankrapt,  the  right  to  the  paper  will  pass  to  his  assignees,  under  the  assignment  of 
the  conmissioQeiB  (a).  « 

(a)  And  see  Gurr  v.  Rutton,  Holt      cited.    Ex  parte  Enderby,  2  B.  &  C. 
Ni.Pri.327— 5S0  and  the  casee  there      389—392.  ^   ^ 

F  2  goods 
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1805.  goods  sold  to  him,  assigned  to  them  a  moiety  or  half  part 

^^^'^'^^       or  share  of,  in,  and  to  a  certain  newspaper  then  printed 

<'.  and  published  by  him  at  Bristol  aforesaid,  and  called 

And  ouiert.       "  '^®  Bristol  Mercury ;    and  also  all  the  right,  title, 

and  interest  of  him  the  said  William  Bulgin  of,  in,  and  to 
the  same,  and  all  profit,  benefit,  and  advantage  then  or 
thereafter  to  arise  for  or  in  respect  or  on  account  thereof 
And  on  the  23d  of  September  in  the  same  year  Bulgin  be- 
ing indebted  to  the  Plaintiflfs  in  3002.  more,  for  other 
goods,  in  like  manner  assigned  to  the  PfaintifTs  the  other 
moiety  or  half  part  or  share  of  the  said  newspaper,  in  the 
same  words  as  were  used  in  the  assignment  of  the  first 
moiety.     Neither  of  these  deeds  included  any  presses, 
types,  or  other  implements  for  printing,  but  only  the  right 
of  printing  a  newspaper  under  the  title  of ''  The  Bristol 
Mercury,*'  in  the  manner  abore  mentioned.  At  the  time 
of  making  each  of  the  said  assignments  a  letter  was 
written  and  sent  by  the  Plaintiffs  to  Bulgin,  promising 
him  that  whenever  he  should  pay  the  money  due  to  them 
he  should  have  the  newspaper  re*-transferred.     Bulgin 
continued,  with  permission  of  the  Plaintiffs,  to  print  and 
publish  the  newspapers  after  the  assignments,  as  he  had 
done  before  they  were  made,  down  to  the  time  of  his  be- 
coming a  bankrupt  in  the  month  of  February  1804.   No 
affidavit  or  affirmation  of  the  Plaintiff's  having  become  the 
proprietors  or  publishers  of  the  said  newspaper,  or  having 
purchased  Bulgin's  interest  therein,  was  delivered  to  the 
commissioners  of  the  stamp  duties  or  any  of  their  officers, 
according  to  the  statute  of  38  Geo.  3.  c.  78.  (a)    After 
the  making  of  the  said  assignments,  that  is,  in  the  month 
of  February  1804,  Bulgin  became  bankrupt,  and  his  estate 
and  effects  were  duly  assigned  to  the  Defendants  under  a 

(a)  I'he  fourth  Bection  of  which  affinnadoQ  shall  be  made,  cootai&iBg 

requires,  that  as  often  as  any  of  the  the  name,  addition,  and  place  of  abode 

printens    publishers,    or   proprietors,  of  such  printers,  publishers,  or  pio- 

sball    be   changed,    an   aflSdavit   or  prietors. 

couunissiou 


Longman 
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omission  of  bankruptcy  regtilarly  issued  and  prose-         1806. 
ltd.  Tlie  newspaper  was  afterwards  re-sold  by  (Mrder  of 
Defendants,  his  assignees,  and  with  the  concurrence 
he  Plaintiffs,  for  the  sum  mentioned  in  the  declaration,       .  T"^*'.'*' 

And  Otben, 

1  the  money  was  received  by  the  Defendants,  who  in 
ir  character  of  assignees  claimed  such  money  for  tho 
leral  creditors  otBulgin  under  the  said  commission, 
rhis  action  was  brought  by  consent,  in  order  to  ha\  e 
right  decided,  and  all  questions  of  form  were  waved 
each  side. 

rhe  question  for  the  opinion  of  the  Court  was,  whether 
ler  the  circumstances  above  stated  the  Plaintiffs  were 
itied  to  recover  in  this  action  ?  ' 
f  the  Court  should  be  of  opinion  that  they  were,  the 
diet  was  by  agreement  to  be  entered  up  for  the  Plain- 
}  for  so  much,  money  as  was^due  to  them  at  the  time 
igin  became  a  bankrupt:  but  if  the  Court  should  be 
opinion  that  they  were  not  entitled  to  recover,  then  a 
isuit  was  to  be  entered. 

Bui  Serjt.  for  the  Plaintiffs  contended,  that  Bulgin's 
srest  in  the  Bristol  Mercury  was  not  that  species  of 
party  which  was  within  either  the  words  or  meaning 
the  21  Jac.  1.  c.  19^5.  11.  which  relates -only  to 
oods  and  chattels*'  which  bankrupts  have  in  their 
isession,  order,  and  disposition,  and  of  which  they  take 
m  themselves  the  sale,  alteration,  or  disposition  as 
ners;  that  the  mere  right  of  using  the  title  to  a.news- 
[icr  was  neither  *'  goods"  nor  "  chattels''  within  the 
aning  of  that  act ;  that  it  could  not  be  the  subject  of 
>Qy,  which  might  be  predicated  of  goods  and  chattels 
lerally ;  and  that  the  object  of  the  statute  was  to  pre- 
it  persons  from  gaining  an  improper  degree  of  credit 
the  ostensible  owners  of  goods  and  chattels"  of  which 
y  were  not  the  owners,  whereas  Bulgin  did  not  appear 
the  world  as  the  owner  of  the  Bristol  Mercury,  but 

merely 
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Longman 

r. 
Tripp, 

And  Otben. 


merely  as  the  printer  and  publisher.  He  also  insisted  that 
BulgivLS  right  being  merely  personal,  did  not  pass  to  his 
assignees,  distinguishing  such  rights  from  chases  in  ac- 
tions, which  be  admitted  did  pass,  and  referring  to  the 
case  Ex  parte  Lyons  AndfL  89.  where  it  was  held  that 
the  place  of  a  Jew  Broker  did  not  pass. 


Williams  Serjt.  contrA  was  stopped  by  the  Court. 


Sir  Jambs  Mansfield  Ch.  J.  With  respect  to  the 
argument  that  this  right  of  the  bankrupt  is  not  goods  or 
chattels  within  the  21  Jac.  1.  c.  19.  s.  11.  it  is  to  be  re- 
membered, that  all  things  are  to  be  largely  and  beneficially 
expounded  under  that  statute  for  the  advantage  oi  the 
bankrupt  estate.  Many  things  may  not  be  the  subject  of 
felony  which  may  yet  be  within  the  meaning  of  that 
statnte.  As  to  the  questicm  whether  the  right  to  this 
newspaper  passed  under  the  assignment,  can  any  ease  be 
found  in  which  it  has  been  held,  that  property  of  this 
description  would  not  pass  under  a  commission  of  bank- 
rupt? I  remember  a  case  before  Lord  Mansfield,  in 
which  the  advantage  of  a  newswalk  was  held  to  be  os- 
setsupon  a  plea  ofplene  administravit,  and  I  dare  say  that 
such  an  interest  has  often  been  sold  under  commissions 
of  bankrupt.  If  the  interest  in  question  did  not  vest  in 
the  assignees,  then  the  right  is  not  gone,  and  the  sale  of 
the  assignees  is  of  no  consequence.  Perhaps  the  reason 
why  no  case  upon  the  subject  is  to  be  found,  is  because 
the  point  has  never  been  doubted. 

RooKE  J.  If  the  right  which  the  bankrupt  had  in 
this  paper  were  assignable  by  deed,  it  passed  under  the 
assignment  of  the  commissioners. 

Chambrb  J.  All  property  in  the  bankrupt  passes  by 
the  assignment.  Where  the  property  has  been  assigned 

or 
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or  mortgaged  it  is  not  in  the  bankrupt^  therefore  it  does 
not  pass.  The  question  depends  upon  the  language  of 
the  statute  21  Jac.  1.  which  says,  that  if  the  bankrupts, 
by  consent  of  the  owner,  shall  have  in  their  possession, 
order,  and  disposition,  any  goods  or  chattels  whereof 
they  shall  be  the  reputed  owners,  and  take  upon  them 
the  sale,  alteration,  or  disposition  as  owners,  the  com- 
missioners  shall  have  powej  to  sell  and  dispose  of  the 
same  for  the  benefit  of  the  creditors.  The  words  are, 
**  goods  and  chattels.''  To  be  sure  this  interest  is  not 
tangible ;  but  it  would  be  a  very  narrow  construction 
to  confine  the  operation  of  the  statute  to  tangible  pro- 
perty. It  is  trae  that  the  future  labour  of  the  bankrupt 
cannot  be  transferred :  but  where  there  is  some  sort  of 
interest,  it  appears  to  me  that  it  may  be  transferred. 

Per  Curiam,  Judgment  of  Nonsuit  (a). 


1805. 

Loi^GMAir 

Tripp, 
AndOUien* 


WUUams  Serjt.  mentioned,  that  the  interest  in  a 
newspaper  had  been  held  to  be  deviseable  in  the  Ck>urt 
of  Chancery. 


(a)  Vide  ttiam  Hesse  ▼.  Stevenson,  3  Bos.  ^  Bull.  565. 
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Ntw.n.         Mblhuish  and  Anotber,  Executors  of  R.  Uolk, 

V.  William  Maundbr. 

The  Piaintifi  ts    rpHIS  was  an  application  to  the  Court  by  the  Plain- 

su^^of  thea>-  ^^^  ^^'  Icavc  to  discontinue  without  costs.    The 

obiigon  on  a  joint  action  was  debt  on  a  bond^  in£o  which  the  Defendant  to- 
snd  KTeni  bond  in  gether  with  his  brother  George  Maunder  had  entered  as 
uwuywtg  pieMied,  sureties  for  Robert  Maunder,  another  brother,  and  the  de- 
saffered  a  nonsoit,  fence  was  usury.  In  answer  to  this  application  an  affi- 
•nd  bronght  a  •«.  j^^^  ^^  produced.  Stating,  that  in  June  1808  an  acUou 

cond  action  asainst 

another  co-obKgor  ^^^  hceu  Commenced  in  the  King's  Bench  against  George 
in  c.  B.  in  which  Maunder  on  the  same  bond,  in  which  the  same  defence 
KonedT  d^La  ^^  pleaded,  and  that  issue  was  joined  in  time  for  the 
joratonim,  they  Plaintiffs  to  have  gone  to  trial  at  the  summer  assizes  for 
brought  a  third  ac-  the  countv  of  Devon  ;  that  the  Plaintiffs  not  having  so 

tion  againit  all  three 

co-oWigon,  in  order  Proceeded,  the  Defendant  George  Maunder  ruled  them  to 
to  exclude  the  en-  reply  in  Michoslmos  term  following,  which  they  did  not 
dence  of  one  apoQ    j^  yU  Hilary  term  1804,  and  then  the  Defendant  rejoined 

the  uniiy,  and  ^  '  «/ 

moved  to  diaoon-  ^^  ^^  ^^  have  enabled  them  to  go  to  trial  at  the  ensuing 
tinoe  the  lecood  spring  assizes ;  that  the  Plaintiffs  however  did  not  give 
costs  •'  bat  the  ^^^^^cc  of  trial  till  the  summer  assizes,  and  then  a  special 
Court  wDoid  only  jury  was  struck,  and  the  Plaintiffs  entered  their  record, 
allow  them  to  dis-  but  withdrew  it  on  the  second  day  of  the  assizes ;  that  at 
nient  ef  cartB^^).     ^®  Spring  assizes  1805  the  Defendant  carried  down  the 

record  by  proviso,  and  the  Plaintiffs  not  appearing  were 
nonsuited ;  that  at  the  time  of  the  commencement  of  the 
said  action  against  George  Maunder ,  Robt.  Maunder  had 
been  a  bankrupt,  and  had  obtained  his  certificate,  and 
was  to  have  proved  the  plea  of  usury ;  that  in  Easter  term 
1805  the  present  action  was  commenced,  and  a  special 
jury  having  been  struck,  the  parties  went  down  to  trial  at 
the  last  summer  assizes,  but  the  cause  wen  toff  pro  defectu 
jtiratorum;  and  that  a  third  action  was  commenced  in  the 

(«)  And  see  Sliaw  v.  Man /field,    ?  Price,  709. 

Kings 
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King's  Bench  on  the  same  bond  against  all  three  bro- 
thers, in  which  they  had  been  holden  to  bail. 

Praed  Seijt.  shewed  cause,  and  observing  that  this 
was  an  application  to  the  favonr  of  the  Ck>art,  insisted 
that  the  conduct  of  the  Plaintiffs,  and  their  mode  of  pro- 
ceeding, had  not  entitled  them  to  that  favour  which  they 
sought ;  that  they  had  delayed  proceeding  in  their  first 
action  as  long  as  possible,  with  a  view  no  doubt  of  George 
Maunder  being  deprived  of  the  testimony  of  Robert 
Maunder  by  death,  or  some  other  accident,  and  that  after 
the  commencement  of  this  action  finding  themselves  still 
in  the  same  danger  of  being  defeated  by  his  evidence,  they 
had  commenced  a  third  action,  including  him  with  the 
design  of  making  him  incompetent  as  a  vdtness ;  that  at 
least  they  should  have  resorted  to  this  expedient  without 
unnecessarily  putting  the  Defendant  to  the  expence  of  this 
second  action.    He  referred  to  the  rule  laid  down  upon 
this  subject  by  Mr.  Justice  Yates  in  Bennett  v.  Coker, 
4  Burr.  1929.  viz.  that  whether  there  be  laches  or  delay 
is  the  question,  as  decisive  against  the  application. 

JLens  Serjt.*in  support  of  the  application,  urged  that 
the  course  now  adopted  by  the  Plaintiffs  was  for  the  be- 
nefit of  all  parties,  for  if  they  had  proceeded  the  Defen- 
dant would  not  have  recovered  costs,  though  they  would 
haye  been  put  to  additional  expence.  He  contended, 
that  it  was  not  very  unfair  on  the  part  of  the  Plaintiffs 
to  endeavour  to  try  a  question  of  usury  without  the  evi- 
dence of  the  principal  in  the  bond,  who  would  be  called 
to  avoid  his  own  deed :  that  in  3  Burr.  1451.  Harris  v. 
Jones,  the  rule  laid  down  by  the  Court  is,  that  an  exe- 
cutor shall  not  have  leave  to  discontinue  without  costs, 
where  he  has  knowingly  brought  his  action  wrong; 
which  had  not  been  the  case  here,  though  the  Plaintiffs 
(as  it  was  their  duty)  endeavoured  to  recover  upon  the 

bond 


1805. 


MELUVXill, 

And  Another, 

V. 

Maunder. 
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MXLUVXSH, 

And    Another, 

V. 

Maukder. 


bond  given  to  the  person  whom  they  represented,  with- 
out running  the  risk  of  being  defeated  by  the  evidence 
of  the  principal.  He  observed,  that  the  reason  of  all 
three  having  been  sued  in  the  last  action  was,  that  the 
bond  being  joint  and  several,  the  Plaintiffs  could  only 
proceed  against  one  or  aU  three.  He  added,  that  the 
Plaintifis,  though  not  obliged  so  to  do,  had  voluntarily 
paid  the  costs  of  the  first  nonsuit. 


Sir  Jambs  Mansfield  Ch.  J.  Upon  such  an  appli- 
cation as  this,  an  administrator  or  executor  ought  to 
shew  good  ground  to  the  Court  before  he  is  permitted  to 
discontinue  without  costs.  Indeed,  in  Hale  v.  Norton, 
Barnes,  169.  it  is  laid  do¥m,  that  they  cannot  discon- 
tinue without  costs.  In  this  case  sufficient  ground  for 
such  a  favour  does  not  appear  to  me  to  be  laid  before 
the  Court.  Here  has  been  a  multiplicity  of  actions 
which  might  have  been  avoided  by  doing  at  first  what 
the  Plaintiffs  have  done  at  last,  viz.  bringing  the  action 
against  all  three  obligors.  This  is  only  done  ti»  exclude 
the  evidence  of  the  co-obligor,  and  if  the  defence  were 
not  usury,  it  would  be  right  to  make  the  PlaintiflSs 
assent  to  his  being  examined  as  a  witness.  It  seems 
to  me  very  fit  this  action  should  be  discontinued,  but 
not  without  payment  of  costs. 


RooKE  and  Chambre  Js.  were  of  the  same  opinion. 

Leave  given  to  discontinue, 
on  payment  of  costs. 
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Moffat  v.  Carter. 

^UNDAY  being  the  essoin  day  of  this  tenn  (nntil  Notice  of  deciara. 
*^  which  day  the  PlaintiflF  could  not  ffle  his  deciara-  ^'^^J^'t^- 

"^  being  the  eflfom 

tion)  ho  gave  notice  of  declaration  for  the  Saturday  day  of  the  tenn 
preceding.    On  the  15th  of  November  he  signed  judg-  i»«WanuiUty.  Aiao 
ment  for  want  of  a  plea ;  but  on  the  19th,  on  his  giving  m  ^ch  ca^  wm 
notice  of  executing  a  writ  of  inquiry,  the  Defendant  not  obliged  to 
moved  to  set  aside  the  Judgment  for  irregularity,  as  »PP'yto8etaaide 

the  nidfinnent  ob~ 

there  had  been  no  such  notice*  of  declaration  as  was  tiined  for  want  of 
allowed  by  the  practice  of  the  Court.  »  f1^>  ^i  °<^<^ 

Marshall  Seijt.  shewed  cause,  and  insisted  that  the  of'^*^^^^^- 
notice  was  regular,  Sunday  being  the  essoin  day ;  for  as 
the  declaration  could  not  be  filed  till  the  essoin  day,  and 
not  on  that  day  in  this  term  being  Sunday,  the  Plaintiff 
was  at  liberty  to  give  notice  as  for  the  preceding  day. 
He  insisted  that  at  all  events  the  Defendant  came  too 
late  to  set  aside  the  judgment,  having  allowed  so  many 
days  in  term  to  elapse  without  any  motion,  until  notice 
of  executing  a  writ  of  inquiry  was  given. 

Best  Serjt.  contrk  contended,  and  the  officers  of  the 
Court  supported  his  opinion,  that  the  notice  of  declara- 
tion for  the  Saturday  was  irregular,  and  not  warranted  by 
aixy  practice ;  and  then  urged  that  such  notice  being  a 
nullity,  he  was  under  no  necessity  of  coming  to  the  Court 
till  he  received  notice  of  some  effectual  proceeding, 
which  he  did,  on  receiving  notice  of  a  writ  of  inquiry. 

The  Court  were  of  opinion,  that  the  notice  of  decla- 
ration was  a  nullity,  and  that  therefore  the  Plaintiff  had 
applied  to  be  relieved  as  early  as  it  was  necessary, 
having  applied  as  soon  as  he  received  notice  of  an 
effectual  proceeding. 

Rule  absolute. 
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Niw.  tt.  Laidlaw  v.  Sir  Jas.  Cogkburn,  Bart. 


If  a  Defendant  be 
holden  to  bail  fur  a 


¥  N  this  case  the  affidavit  of  debt  upon  which  the  Dc- 
r'!!!^-!!^^"!!!!        fendant  was  arrested,  was  for  20/.    The  Defendant 

larger  sonit  ana  pay  ' 

a  lesser  sum  into  paid  15/.  15$.  Qd.  into  Court,  and  the  Plaintiff  took 
Comt,  which  the  ^^x  som  out  and  proceeded  no  further  in  the  action, 
and  |«)ceedt  no  tjpon  this  an  application  was  made  to  the  Court,  under 
furtherintheactioo,  the  43  G.  3.  c.  46.  s.  3.  and  a  rule  nisi  obtained,  calling 
the  Def^dant  may  ^^  ^^  Plaintiff  to  shew  cause  why  the  Defendant  should 

apply  under  the  ' 

43  c.  5.  e.  46.  f.  3.  ^^ot  be  entitled  to  his  costs  of  suit. 

for  coats  (o). 

Shepherd  Serjt.  now  shewed  cause,  and  insisted  that 
the  authdrity  given  by  the  act  to  the  Court  was  to  award 
costs  to  the  Defendant  where  the  Plaintiff  should  "  not 
recover  the  amount  of  the  sum'*  for  which  the  Defendant 
had  been  holden  to  bail,  and  therefore  the  43  G.  3.  c.  46. 
did  not  apply  to  this  case  where  nothing  had  been  re- 
covered, in  the  usual  acceptation  of  the  word,  that  is  by 
verdict  and  judgment,  but  the  Plaintiff  had  merely  taken 
out  of  Court  the  sum  paid  in  by  the  Defendant. 

Roote  and  Chambr^Js.  (the  only  Judges  present)  were 
clearly  of  opinion,  that  this  case  was  within  the  43  G.3. 
0.46.  though  the  Plaintiff  had  not  proceeded  to  judgment, 
but  merely  taken  the  money  out  of  Court,  which  had  been 
paid  in  by  the  Defendant ;  they  observed,  that  had  the 
words  of  the  act  been  "  if  he  recover  less  than  the  sum 
sworn  to,"  there  might  perhaps  have  been  room  for  doubt; 
and  added  that  this  was  a  remedial  law,  and  entitled  to 
a  liberal  construction ;  whereas  if  the  Plaintiff's  interpre- 
tation were  to  prevail,  a  man  might  be  holden  to  bail 
for  1000/.  and  yet,  if  he  paid  5/.  into  Court,  which  the 
Plaintiff  accepted,  and  desisted  from  proceeding  further, 
such  a  Plaintiff  would  not  be  liable  to  costs. 

(«)  But  see  Butler  v.  Brown,  1  D.  &  B.  66.  Davey  v.  Renlon,  2  B  &  C.711. 

Shepherd 
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Shepherd  then  proceeded  to  shew  cause  upon  the  1805. 

merits ;    and  Best  Serjt  supported  the  rule,  which  was       v^-v-^ 
ultimately  discharged.  Uidlaw 

COCKBURN. 


De  Symonds  v.  Johnston.    '  Nov.  93. 

'T'HE  declaration  in  this  case  (which  was  on  a  policy  of  Policy  on  indigo 

insurance  at  and  from  London  to  Embden),  sStcr  andbaie  good.;  the 
setting  out  the  policy,  alleged  "  that  the  said  assurance  ^ ..  j|^^  ^,, 
was  declared  to  be  on  indigo  and  bale  goods,  to  pay  &c.  of  sooou  Taiue 
average  on  each  separate  package."  It  then  alleged  the  "^"^P^^^^^^^ 
loading  the  goods  thus,  "  that  divers  goods,  wares;  and  aTened  that  »  the 
merchandizes  of  great  value,  to  wit,  3000/.  were  then  and  "^  writing  or  po- 
there,  to  wit,  at  London  aforesaid,  loaded  on  board  the  ^  ^  ww«nce 

'  '  '  was  made  on  the 

said  ship  or  vessel,  to  be  carried,  &c/'  It  then  averred,  taid  goods,  &c." 
'*  That  certain  persons  using  trade,  8cc.  under  the  firm  of  ^f *'^  8*^  <*  "P*- 
L.  H.  S.  and  Co.  were  then  and  there,  and  from  thence  ®"**'™^' 
until  and  at  the  time  of  the  loss  hereinafter  mentioned, 
interested  in  the  said  goods  and  merchandizes  to  a  large 
amount,  to  wit,  to  the  amount  of  all  the  money  insured 
thereon ;  and  that  the  said  writing  or  policy  of  assurance, 
so  made  as  aforesaid,  was  made  on  the  said  goods  and 
merchandizes,  and  to  and  for  the  use  and  benefit  and  on 
the  account  of  the  said  L.  H.  S.  and  Co. ;"  and  then  pro- 
ceeded to  state,  "  that  the  said  ship  or  vessel,  with  the 
said  goods  and  merchandizes  on  board  of  her  as  aforesaid, 
was,  by  the  force  and  violence,  8cc.  (perils  of  the  sea)  lost. 
To  this  declaration  the  Defendant  demurred  specially, 
and  assigned  for  causes  ''  that  it  does  not  appear  in  or  by 
the  said  declaration,  that  the  interest  which  the  said  per- 
sons, trading  under  the  firm  of  L.  H,  S.  and  Co.  had  on 
board  of  the  said  ship  or  vessel,  was  of  the  description  of 
goods  insured  by  the  said  policy ;  and  that  the  Plaintifi* 

had 
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Dm  Symons 

JOHNfTONi 


had  not  averred  that  the  said  goods  and  merchandiees 
stated  to  be  loaded  on  board  the  said  ship  or  vessel, 
were  indigo  or  bale  goods/'  The  plaintiff  joined  in  de- 
murrer. 

Lens  Serjt.  in  support  of  the  demurrer,  contended  that 
the  subject  matter  of  the  insurance  being  declared  to  be 
a  particular  species  of  goods,  viz.  indigo  and  bale  goods, 
it  was  incumbent  on  the  Plaintiff  to  state  on  the  face  of 
the  declaration,  that  the  goods  put  on  board  were  goods 
of  that  description  which  the  Defendant  had  insured. 

But  the  Court,  (consisting  ofRooke  and  Chambre  Js.) 

observed  that  the  allegation  in  the  declaration  that  the 

policy  was  made  on  the  goods  put  on  board,  completely 

answered  the  objection  taken,  since  that  could  not  be 

true,  unless  indigo  and  bale  goods  were  loaded  on  board, 

which  it  would  be  necessary  for  the  Plaintiff  to  prove  at 

the  trial. 

Judgment  for  the  Plaintiff. 


A£uiner,  who 
oocamonaUy  bayi 
hay,  corn,  hone*, 
&c.  with  a  view  to 
sell  again  for  profit, 
does  not  thereby 
make  himself  a 
trader  within  the 
banknq>t  laws  (a). 


Stbwart,  Assignee  of  Wright,  v.  Ball. 

^I^HIS  was  was  an  action  for  money  had  and  received. 
The  cause  was  tried  before  the  Lord  Chief  Baron  at 
the  last  assizes  for  Norfolk,  when  the  only  question  was, 
whether  Wright,  against  whom  a  commission  of  bank- 
rupt had  issued,  under  which  the  Plaintiff  claimed  as 
assigfiee,  was  a  trader  within  the  meaning  of  the  bank- 
rupt laws?  It  appeared  that  Wright  had  occupied  a 
large  farm  for  about  12  years,  which  he  had  quitted 
about  two  years  ago ;  and  he  was  in  the  habit  of  attend- 
ing Swaffham  and  Lynn  markets,  where  he  bought  com 
and  cattle,  and  sold  them  again ;  that  in  particular,  about 
six  years  ago^  he  bought  seven  score  of  lambs^  being 

(a)  Bot  see  Newland  ▼.  BelL  HolU       278.  And  see  Hale  v.  Small,  8.  Taimt* 
Ni.  Pri  221.  £z  parte  Gibbs  2  Rose,       730.  Wright  t.  Bird,  1.  P)ric«  20. 
38.     Bolton  V.  Sowtrbyt  11  East.  274. 

then 


Stewart 
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then  well  stocked^  and  afterwards  14  score,  which  he         1805. 
kept  about  three  weeks,  and  meant  to  sell  again ;  that 
about  the  same  time  he  bought  some  oats  at  Swaffham 
market,  and  sold  them  the  same  day  in  the  same  room,  ^^^^ 

to  be  delivered  by  the  original  seller  to  the  new  pur- 
chaser at  Lynn ;  that  about  four  years  ago  he  bought 
6  bullocks,  by  which  he  said  he  expected  to  make  some 
money,  that  he  agisted  them  three  weeks,  and  sold  them 
again ;  that  about  four  or  five  years  ago  he  bought  large 
quantities  of  oats,  and  sold  them  in  smaller  parcels ; 
that  about  three  years  ago  he  bought  18  coombs  of  barley, 
and  when  it  was  carried  in,  he  said  he  had  sold  it,  and 
that  it  was  to  go  to  Lynn  ;  that  about  two  years  ago  he 
bought  some  hay,  having  then  a  good  stack  of  his 
own,  and  said  at  the  same  that  he  should  sell  some> 
and  expected  to  get  a  good  price ;  that  he  bought  some 
hurdles,  of  which  he  sold  half  and  used  the  other  half; 
that  once  he  bought  11  pigs,  of  which  he  sold  some 
to  any  persons  who  would  buy  them,  and  the  rest  he 
kept  three  weeks  or  a  month  and  then  sold  them ;  that 
he  bought  some  horses,  of  which  he  used  some  and  sold 
the  others ;  and  that  there  was  but  little  pasture  on  the 
farm. 

The  Lord  Chief  Baron  left  it  to  the  jury  to  determine, 
whether  the  above  acts  of  buying  and  selling  were  inci- 
dent to  the  occupation  of  the  farm.  If  they  should  be 
of  opinion  that  they  were,  he  directed  them  to  find  a 
verdict  for  the  Defendant ;  if  not,  for  the  Plaintiff. 
The  jury  found  a  verdict  for  the  Defendant 
A  Rule  having  been  obtained,  calling  on  the  Defendant^ 
to  shew  cause  why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  had. 

Lens  Serjt.  was  now  to  have  shewn  cause,  but  the 
Court  having  called  upon  the  other  side, 

Sellon 
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1805.  Sellon  and  Bayley  Scrj ts.  now  contended,  that  althoogb 

the  decision  of  the  question  was  a  proper  matter  fer  the 
consideration  of  the  jury,  yet  that  the  question  had  not 
been  put  to  them  in  the  proper  shape,  the  true  point  being, 
not  whether  the  acts  proved  were  couipatible  with  the  oc- 
cupation of  the  farm,  but  whether  the  acts  of  buying  and 
selling  were  done  with  a  view  to  obtain  a  profit ;  that  it 
was  quite  immaterial  whether  those  acts  were  numerous 
or  not,  as  was  laid  down  in  Patman  v.  Vaughan,  1  Term 
Rep.  572.  and  Bartholomew  y. Sherwood,  1  Tenn  Rep.  573. 
in  notis,  in  the  latter  of  which  cases,  Buller  J.  says, 
''  The  question  is,  whether  the  person  buy  and  sell  with 
a  view  to  make  a  profit  of  it,"  that  the  words  of  the 
statute  21  Ja.  1.  c.  19.  s.  2.  being  ^'  seeking  his  living  by 
buying  and  selling^"  the  true  question  to  be  considered 
was.  whether  Wright  bought  the  various  articles  above- 
mentioned  with  a  view  tb  use  them  upon  his  farm,  or  to 
sell  again,  and  that  as  he  sold  again  in  so  many  instances, 
the  inference  was  that  he  bought  with  that  intention, 
especially  when  it  is  observed  that  he  purchased  the 
lambs  and  the  hay  when  he  had  a  stock  of  both. 


RoOKB  J.  (a)  On  these  acts  of  buying  and  selling,  the 
question  is,  whether  Wright  held  himself  forth  to  the 
public  as  a  general  dealer  in  the  articles  which  he  bought 
and  sold?  We  are  to  consider  whether  the  direction 
given  by  the  Lord  Chief  Baron  to  the  jury  was  wrong, 
and  whether  the  jury  found  a  wrong  verdict.  Now  the 
direction  appears  to  me  to  have  been  perfectly  correct. 
His  Lordship  directed  the  jury  to  say,  whether  the  acts 
of  buying  and  selling  were  done  collaterally  to  the  occu- 
pation of  the  farm  with  a  view  to  profit,  or  were  inci- 
dent to  that  occupation.    In  general  the  things  bought 

(a)  Sir  Jf.  Mawfeld  C.  J.  and  Heath  J.  were  both  absent  from  indispoeition. 

were 


Stbwirt 
Ball. 
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prere  used  some  time  upon  the  fann,  and  then  sold.  The  1805. 
instances  are  about  six  in  the  course  of  twelve  years ; 
amd  if  he  once  or  twice  sold  the  articles  which  he  bought 
without  using  them  first  upon  his  farm^  as  the  oats  four 
Mr  five  years  ago,  and  the  hay  two,  the  jury  were  of  opi- 
nion, that  Wright  litlka  not  anA  a  general  dealer  in  those 
;oods  as  would  induce  them  to  consider  him  as  seeking 
iiis  liyelihood  by  buying  and  selling.  I  cannot  therefore 
say,  either  that  the  direction  of  the  Judge,  or  the  verdict 
of  the  Jury,  was  wrong. 

Chambrb  J.  I  think  that  the  jury  were  right  in  their 
ix)nclusion,  though  perhaps  the  Judge  might  have  given  a 
lirection  less  favourable  to  the  Plaintiff;  for  he  does  not 
Appear  to  have  said  any  thing  about  the  publicity  of 
Wrighfs  dealing;  and  if  he  had  amplified  upon  this  sub- 
iect,  his  direction  would  have  been  more  disadvantageous 
to  the  Plaintiff  than  it  was.  Two  cases  have  been  cited, 
l>oth  of  which  are  very  different  firom  this.  That  of  Pat- 
man  V.  Vaugkan  was  the  case  of  an  innkeeper^  who  was 
in  the  general  habit  of  selling  liquor  out  of  the  house : 
lie  expression  there  made  use  of  respecting  selling  as  a 
natter  of  favour  must  be  considered  with  reference  to  the 
arcumstances  of  the  case.  If  a  neighbour  applies  to  a 
[NiMican,  and  requests  to  have  some  liquor  out  of  the 
loose,  to  whom  the  publican  sells  it  as  a  matter  of  fa- 
foax,  the  circumstance  of  its  being  sold  by  favour  affords 
i  good  answer  to  the  arguinent  that  the  publican  was  a 
MFSon  seeking  his  living  by  buying  and  selling.  The 
ither  case  of  Bartholomew  v.  Sherwood  was  a  very  strong 
inding  of  the  jury,  and  the  Court  did  not  think  fit  to 
listurb  it*  There  was  one  circumstance  however  which 
nakes  the  case  very  different  from  this.  The  bankrupt 
lad  been  a  dealer  in  horses  before  he  took  his  farm,  and 
he  jury  in  consequence  of  that  circumstance  seemed  to 
lave  considered  him  as  continuing  that  trade,  when  he 

Voi^  II.  G  bought 
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bought  and  Bold  horses  after  he  had  taken  his  fann.  I  ^ 
cannot  help  thinking  however,  that  it  was  a  pretty  strong 
thing  to  find  him  a  bankmpt;  but  in  the  present  case  all 
the  acts  of  buying  and  selling  were  mere  occasional 
bargains,  and  any  gentleman  now  in  court  might  do  the 
same  things  in  several  instances,  without  naakiiig  them 
the  means  of  seeking  his  living.  To  grant  a  new  trial  in 
this  case,  would  be  to  send  a  question  to  be  tried  of 
which  I  have  no  doubt. 

Rule  discharged. 


Nov.  «7. 

Bailable  proceaa 
against  two,  and 
dfidaration  against 
one  only.    The 
Court  set  aside  the 
dechiradon  for  irre- 
golarity;  though  it: 
had  been  taken  out 
of  the  office  by  h»m 
against  whom  it 
was  filed  (a). 


Chapman  v.  Eland,  and  Another. 

nPHE  Plaintiff  having  sued  out  a  capias  against  Wtlliaa 
Eland,  and  William  Phillips,  arrested  Eland  only, 
filed  a  declaration  conditionally  against  him  only,  gave 
him  a  rule  to  plead,  and  demanded  a  plea.  Eland  took 
the  declaration  out  of  the  office,  and  then  obtained  a  rule 
to  shew  cause  why  the  declaration  should  not  be  set  aside 
for  irregularity,  or  an  exoneretur  be  entered  on  the  bail 
piece. 

Best  Serjt.  shewed  cause,  and  contended,  that  although 
the  bail  were  entitled  to  be  discharged  on  account  of  this 
varlanoe  between  the  writ  and  the  declaration,  yet  the 
former  part  of  the  rule  for  setting  aside  the  declaration  as 
irregular  could  not  be  made  absolute.  He  cited  Spencer 
V.  Scott,  1  Bos.  bi  Pull.  19.  where  it  was  determined 
*that  "  proceedings  are  not  to  be  stayed  because  two 
names  appear  in  the  wiit,  and  one  only  in  the  declara- 
tion." And  Spalding  v.  Mure,  6  Term  Rep.  363.  where 
the  Court  of  King's  Bench  determined,  that  although  the 

(a)  And  see  Th(mp$mi  v.  Cotter,  1  M.  and  S.  55. 

Plaintiffs 
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Plaintiffs  had  abandoned  their  right  to  bail  by  the  van-  '  1805.. 
ance  between  the  affidavit  to  hold  to  bail  and  the  decla- 
ration, yet  the  court  could  not  set  aside  the  proceedings 
for  irregularity ;  and  that  if  the  Plajntiff'  would  take  ad- 
vantage of  the  variance  between  the  original  writ  and  the 
declaration,  he  must  do  it  by  writ  of  error:  and  he  fur- 
ther insisted  that  the  irregularity,  if  any,  was  waved  by 
taking  the  declaration  out  of  the  office,  since  the  De- 
fendant must  have  known  by  the  demand  of  a  plea,  that* 
the  declaration  was  filed  against  himself  only. 

Bay  ley  Seij.  contrA  insisted,  that  where  the  process  is 
bailable  the  declaration  may  be  set  aside  for  irregularity, 
if  it  be  not  against  all  the  Defendants  mentioned  in  the 
writ;  he  cited  Moss  v.  Birch,  5  Term  Rep.  722.  and 
Lewin  v.  Smith,  4  East.  589.  where  the  Plaintiff  having 
holden  the  Defendants  to  bail  on  a  joint  writ,  and  declared 
against  them  severally,  the  Court  set  aside  all  the  proceed- 
ings for  irregularity ;  and  Stables  v.  Ashley,  Bos.  i^  Pull. 
49.  where  this  Court  distinguished  the  cases  of  process 
bailable  and  not  bailable,  holding  that  in  the  latter  the 
variance  does  not  make  an  irreg^arity,  but  in  the  former 
it  does.  As  to  the  case  of  Spalding  v.  Mure  he  observed, 
that  the  declaration  pursued  the  writ,  and  was  therefore 
reg^ar,  the  writ  being  against  three,  and  the  declaration 
also;  but  the  affidavit  to  hold  to  bail  described  the  De- 
fendants as  surviving  partners  to  Gregory,  which  the  de- 
claration did  not,  which  only  authorized  the  Court  to 
discharge  the  bail ;  and  as  to  the  waver  in  this  case,  he 
stated,  that  taking  a  declaration  out  of  the  office  only 
waves  irregularities  in  the  process,  but  not  in  the  de- 
claration. 

Best  in  reply  observed,  that  in  the  case  of  Stables  v. 
^sAfey  the  process  was  not  bailable,  and  consequently  the 

G  2  Court 
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1805.         Court  did  not  there  decide  that  in  case  of  bailable  pro- 

"^^T"^^^^      cess  the  proceedings  might  be  set  aside,  and  whatever 

-v.  decisions  might  have  taken  place  in  the  King^s  Bench, 

Slanb.         there  was  no  case  lb  this  Court  where  the  point  had  he&t 

determined. 

TV  Courf  (a)  took  time  to  consider  the  question,  and 
on  this  day  made  the 

Rule  absolute. 

(a)  AbMnt,  Sir  Ja$.  Mamfield  Cb.  J.  and  Htath  J. 


^ov.n.  .   Mblton  V.  Garment. 

If  aa  acdooon  tke  HpHIS  was  an  application  to  stay  proceedings  in  this 
toTiwJTfor'^Wch  ^wjtion,  which  was  an  action  on  the  case  for  an  injury 
the  Plaintiff  bftsder  douc  to  the  Plaintiff's  house  in  Surry  by  a  cart  of  the 
Urerad  abui  (tf  1/.  Defendant's ;  and  the  ground  of  the  application  was,  tkat 
sn  ♦fc.  «,w^^        t^  Plaintiff  had  himself  delivered  a  bill  to  the  Defendant, 

in  tne  mpenor  ' 

Courts,  proceedings  in  which  he  Stated  the  amount  of  the  damage  done  to 
therein  may  be       be  lA  lOs.  I  cousequentiy  the  cause  of  action  was  under 

stayed,  the  Plain- 

tiTs  lemedy  being   ^'''  ^^^  therefore  Unfit  foT  discussiou  in  the  saperior 

in  the  county  Courts. 

Courts. 

Marshall  Seijt.  shewed  cause,  and  insisted  that  this 
being  an  action  in  tort  the  county  court  had  no  jurisdic- 
tion, and  cousequentiy  the  Plaintiff  was  warranted  in 
bringing  his  action  in  this  Court.  He  observed,  that  the 
damages  being  in  their  nature  unliquidated,  must  be 
assessed  through  the  intervention  of  a  jury,  and  that 
though  1/.  105.  had  been  stated  by  the  Plaintiff  to  be  the 
amount,  still  the  jury  might  give  more  if  they  thought 
fit. 

ROOKB 
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Rooks  and  Chambre  Js.  (the  only  Judges  present)         1805. 
were  of  opinion  the  county  court  was  the  proper  tribunal 
for  this  injury,  and  that  the  action  should  not  have  been   ' 
brought  in  this  Court,  and  accordingly  were  about  to       Gabiiiiit. 
make  the  rule  absolute,  when  an  irreg^arity  being  dis- 
covered in  the  affidavits  upon  which  it  was  moved,  both 
parties  consented  to  a  stet  processus. 


Milton 

V, 


Sbaver  v.  Spraggon. 


Mop.  98. 


nnms  was  a  mle  to  shew  cause  why  proceedings  on  the  BtU  may  render  the 
bail  bond  should  not  be  set  aside  with  costs.  f^^'.r'i^ 

naTiDg  failed  to 

The  writ  being  returnable  on  the  first  return  of  the  justify  on  the  day 
term,  the  Defendant  put  in  bail  on  the  12th  of  November,  for  which  notice  of 

«•  ,  .  r.     '*£%  %  justification  has 

being  two  days  sooner  than  necessary;  on  the  13th  an  J^^^  ^^^^  ^„^j 
exception  was  entered;  on  the  15th  notice  was  given  if  they  do  render, 
that  bail  would  be  added  on  the  18th;  on  the  19th  the  ^^  ^  ^^ 

take  an  assignment 

Defendant  was  surrendered,  and  notice  thereof  given  be-  ^f  |]^  )^  bona, 
tweeo  one  and  two  in  the  afternoon ;  on  the  same  day  and  proceed  after 
the  Plaintiflf  took  an  assignment  of  the  bail  bond,  and  S^^^[l!^LI^ 
sued  out  writs  against  the  baU  in  the  evening.  wiu  be  set  aside 

without  costs  (6). 

Lens  Seijt.  shewed  case,  and  contended  that  as  bail 
did  not  justify  on  the  day  appointed,  they  could  not  sur- 
render the  principal,  and  consequently  the  Plaintiff  was 
justified  in  proceeding  against  the  bail;  he  cited  Hard- 
wick  V.  Bluck  (a),  7  Term  Rep.  297.  where  the  Court  upon 

(«)  In  the  Kimg  t.  Shgriffif  Mid^       the  report  of  the  pfacticu  in  Hani- 
dUtex,  7  Tenn  Rep.  5i7.  the  Court       vieke  ▼.  Bluek,  the  authority  of  which 
mud  that  the  master,  on  reoonsidera-       case  was  also  denied  in  Calaw  t.  Dury, 
tioOf  thought  he   was   mistaken    in       7  Term  Eep.  599.  in  nUiu 
(hi)  And  see  Farquarson  ▼•  Foiichecour  16  East  587. 

reference 


Sbavib 
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1805.  reference  to  the  Master  declared  the  practice  to  be  so, 
but  as  the  Defendant  was  actaally  in  custody  before  the 
assignment  of  the  bail  bond,  they  set  aside  the  proceed- 
ings on  payment  of  costs. 

Bayley  Serjt.  contrA  observed,  first,  that  if  the  Defend- 
ant had  not  put  in  bail  until  the  14th,  he  would  have 
had  the  whole  of  the  19th  to  render  the  principal,  and 
consequently  the  bail  bond  could  not  have  been  assigned 
until  the  20th ;  that  the  Defendant  therefore  ought  not 
to  be  prejudiced  by  his  own  readiness  to  put  in  bail. 
Secondly,  he  contended  that  the  Plaintiff,  after  notice 
that  the  principal  was  rendered,  was  not  justified  in 
suing  out  the  writs  against  the  bail,  since  it  could  have 
no  other  effect  than  to  enhance  the  costs.  He  cited 
Wiggins  v.  Stephens,  5  East,  533,  where  the  Court  held 
that  bail,  though  unable  to  justify,  i  were  sufficient  to 
render  their  principal. 

RooKE  J.  (a)  I  am  clear  that  the  Defendant  is  enti- 
tled to  have  the  proceedings  stayed.  As  to  the  first  point, 
whether  if  the  Defendant  put  in  bail  two  days  sooner 
than  necessary,  he  does  not  wave  the  advantage  which  he 
might  have  had  by  waiting  till  the  expiration  of  the  time, 
the  officers  say  nothing ;  but  it  seems  to  me  reasonable,  that 
he  should  be  taken  to  wave  that  benefit:  at  the  same  time 
his  readiness  to  put  in  bail  gives  a  good  aspect  to  \ns 
conduct.  The  second  point  is  the  most  material,  name- 
ly, whether  a  Plaintiff  after  he  has  notice  that  the  prin- 
cipal has  been  rendere'd,  be  entitled  to  proceed  upon  the 
bail  bond.  I  think  that  he  is  not ;  and  as  the  Plaintiff 
acted  vnth  full  notice  in  this  case,  I  think  the  proceedings 

(a)  Sir  Jau  Man^iM  Cb«  J.  aod  Heath  J.  wefe  abientfioin  indupoBitioo. 

ought 
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ought  to  be  set  aside  without  any  costs,  except  those  of        1805. 
the  assiniinent.  ^^T*^''^^^ 

Chambre  J.  I  am  of  the  same  opinion.    It  appears       Spraooon. 
to  me  that  the  expence  has  been  wantonly  created. 

Rule  absolute  without  pa3rment  of  costs^ 
except  tiiose  of  the  assignment  (a) . 

I  Km^  See  ftUo  Bieyiey  ▼•  Carttell,  .*>      Estex,  5  Ttrm  Rep.  633. 
Term  Rep.  534.  and  Rex  v.  Sheriff  of 


Rex  v.  Benjamin  Crocker,  otherwise  Collins.  Nat.$o. 

^I^HE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc  The  pmoo  whoM 

at  the  last  assizes  at  Salisbury  for  forgery.  The  in-  *'»"®  "  ^^"^  •■ 

dictment  charged,  that  he  oii  the  1st  day  of  Jpril  1805,  ^'^  o^ »  W"  » 

.f  ^  '   not  a  competent 

at  St  Edmund  in  New  Sarum,  feloniously  did  falsely  ^tness  to  duprore 
make,  forge,  and  counterfeit,  and  cause  and  procure,  iic.  an  indonement  on 
a  certain  promissory  note  as  follows:  "  On  demand  I  ^eWiimadebythe 
promise  to  pay  Mr.  Benjamin  Crocker,  or  order,  the  sum  Lip^Ung  Aepay- 
of  seventy  pounds,  with  lawful  interest  for  the  same,  mentof  intereet 
value  received,  this  7th  day  of  JIfarc/i  1803.  upon  that  bUL   a 

^  forged  bill  waa 

William  Tucker/'    found  upon  ^..wbo 
with  intent  to  defraud  one  William  Tucker,  against  the  thenrcMdedinJKWf- 
statute,  &c.  There  was  a  second  count  for  uttering.    It  *^^^  ^SbwA^ 
appeared  in  evidence,  that  the  prisoner,  whose  name  was  year  under  a  false 
Benjamin  Crocker,  had  lived  at  Winshamm  Somersetshire  na»e>it which bui 

,  -  .,  ■■  1      ,         .        ,   bore  a  date  at  a  time 

many  years,  and  was  a  farmer  there,  and  had  quitted  ^^^  j,  jj^^  j„ 
Winsham  about  June  1804,  (so  that  the  date  of  the  note  Someneuhire.fnihB 
charged  to  be  forged  was  during  the  time  of  his  residence  'j^^^^^^^^'****^  ^^ 

^  ^  °  the  person  whose 

in  Somerseishire)i     Tucker,  whose  name  appeared  to  be  signatute  was 
forged,  was  also  a  farmer  living  at  Winsham  in  Somer-  ^^^^»  w^d  more 

than  two  years  pre- 
▼ious  to  the  period  of  the  bill  being  found  upon  him.  .  On  an  indictment  of  A.  for  fofgeiy  of 
the  note  in  Wiltihire,  this  was  held  not  to  be  sufficient  evidence  of  the  ofience  having  been 
in  that  county  (a). 

(a)  And  jee  K«x  v.  Waii,  1  Bing.  121.126. 

seishire, 
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180S.         setshire,  and  still  coatinned  to  live  there.    In  November 
^"^^^^      1804,  the  prisoner  by  the  name  of  Collins  went  with  his 
V*  wife  to  Salisbury,  and  took  lodgings  there,  where  he  con- 

tinned  to  reside  till  abont  the  middle  of  May  1805,  when 
he  went  to  London,  leaving  his  wife  in  his  lodgings  at 
Salisbury.  In  consequence  of  suspicions  which  had  arisen 
from  his  conduct  respecting  another  matter  while  in 
London,  his  lodgings  in  Salisbury  were  searched,  his  wife 
being  there,  but  he  being  in  London,  and  in  a  bnreaa  be- 
longing to  the  prisoner  in  those  lodgings  was  fonnd  a 
pocket-book,  in  the  inside  of  which  was  the  prisoner's 
name  "  B.  Crocker^'  written  in  his  own  hand-writing, 
and  in  one  of  the  pockets  of  the  pocket-book  was  the 
note  stated  in  the  indictment,  in  the  prisoner's  hand- 
writing, the  body  as  well  as  the  signature  Wm,  'Hicier, 
but  the  signature  at  first  sight  appearing  to  be  in  a  diffid- 
ent hand.  On  the  back  of  the  note  was  writt^i  in  the 
prisoner's  hand-writing  ^^  Mr.  Wm,  Tucker  70/."  and 
underneath  also  in  the  prisoner's  hand-writing  '^  1  year's 
interest  paid  3/.  Ids.  B.  Crocker" 

The  note  was  on  the  proper  stamp  for  a  promissory  note 
of  that  value.  In  the  same  pocket-book  was  found  at  the 
same  time  another  promissory  note  for  100/.  payable  to 
the  prisoner  or  order,  appearing  to  be  signed  by  one  Wm. 
Gapper,  which  Wm.  Gapper  proved  not  to  be  his  hand- 
writing, and  that  he  never  owed  the  prisoner  100/. :  on 
the  back  of  that  note  was  also  written  in  the  prisoner's 
hand-writing  '*  Mr  Wm.'  Gapper  sen.  100/."  This  evi- 
dence of  Capper's  note  was  objected  to  by  the  prisoner's 
counsel,  but  the  Judge  received  the  evidence.  William 
Thuiker  was  called  to  prove  that  he  never  paid  the  prisoner 
^  3/.  10s.  for  interest  on  this  or  any  other  note.  This  evi- 
dence was  also  objected  to  on  behalf  of  the  prisoner,  but 
the  learned  Judge  admitted  it.  On  behalf  of  the  prisoner 
it  was  objected,  first,  that  there  was  not  any  evidence  to 
go  to  the  jury  of  the  note  having  been  forged  in  the  county 

of 


Rex 

V. 
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of  Wilis,  the  prisoner  not  being  in  Wilis  but  in  Somersei-         1805. 

shire  .at  the  time  when  the  note  appeared  to  bear  date ; 

but  the  learned  Judge  was  of  opinion  that  the  note  being 

foond  in  the  prisoner's  lodgings  in  Wilts,  where  he  had        Cbocker. 

resided  for  some  months,  was  evidence  to  go  to  the  jnry 

of  its  having  been  fabricated  there.    Secondly,  it  was 

objected,  that  the  note  having  been  kept  in  the  prisoner's 

possession,  and  never  uttered  or  attempted  to  be  made 

any  use  of,  diere  was  no  intent  to  defraud.  But  the  learned 

Judge  hdd,  that  whether  the  note  was  made  innocently 

or  without  an  intent  to  defraud  Wm.  Tucker,  was  for  the 

consideration  of  the  jury,  and  to  be  collected  from  the 

facts  proved.   The  jury  found  the  prisoner  guilty.    The 

Judge  reserved  the  case  for  the  opinion  of  the  Judges  on 

the  two  objections,  as  also  on  the  evidence  objected  to. 

The  case  was  argued  on  this  day  at  Serjeanfs  Inn  be- 
fore the  Judges,  absente  Sir  James  Mansfield  Ch.  J. 

Lens  Serjt.  for  the  prisoner.  First,  the  note  signed 
Wm.  Gapper  ought  not  to  have  been  received  in  evidence. 
The  prisoner  was  indicted  for  foiling  a  note  signed  Wm. 
Thicker,  and  the  evidence  ought  to  be  confined  to  that 
forgery.  The  note  signed  Wm.  Gapper  had  no  other 
connexion  with  the  note  sated  in  the  indictment  than 
that  of  being  found  in  the  same  place ;  no  inference  can 
be  drawn  from  the  forgery  of  one  note  with  respect  to  the 
forgery  of  another,  unless  the  prisoner  has  by  his  own 
conduct  connected  the  two  things.  This  case  differs 
essentially  from  that  of  an  indictment  for  uttering,  where 
the  question  is,  whether  the  prisoner  uttered  the  note  in 
question  knowing  it  to  be  forged ;  in  which  case  the  cir- 
cumstance of  having  other  forged  notes  in  his  possession 
affords  strong  ground  to  presume  that  he  knows  the  note 
uttered  to  be  forged.  Here  the  sole  question  is,  whether 
the  prisoner  made  a  particular  instalment?  Now  proof 
that  he  made  one  instrument,  is  no  proof  that  he  made 

another ; 
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1805.  another ;  and  whether  he  knew  the  note  in  question  (o  be 
forged  or  not,  is  immaterial.  Secondly,  William  Thicker 
ought  not  to  have  been  received  as  a  witness.  It  will  be 
admitted,  that  in  case  of  forgery,  a  person  whose  interest 
is  concerned,  and  who  may  be  liable  to  an  action  upon  the 
forged  instrument,  cannot  be  received  as  a  witness.  This 
is  indeed  an  exception  to  the  general  rules  of  evidence  in 
criminal  cases ;  but  it  is  an  exception  which  is  too  well 
recognized  to  be  disputed.  It  is  an  anomaly  in  the  law 
furnishing  no  inference  in  any  other  case,  of  which  Lord 
Ellenborough,  in  The  King  v.  Boston,  4  East,  582.  says, 
*^  Upon  what  principle  that  anomalous  case  was  so  settled 
I  cannot  pretend  to  say,  but  having  been  so  settled  it  may 
be  too  much  for  Judges  sitting  on  trials  to  break  in  upon 
it;  the  anomaly  can  only  be  remedied  by  the  legislature." 
If  then  the  party  interested  shall  not  be  allowed  by  his 
own  testimony  to  destroy  the  instrument  to  which  his 
name  is  forged,  the  rule  must  apply  equally  to  every  kind 
of  testimony  by  which  the  instrument  might  be  affected  : 
it  cannot  be  confined  to  the  hand- writing  only,  but  must 
apply  to  every  thing  necessary  to  make  out  the  body  of 
proof.  Supposing  however  that  it  did  not  apply  to  mere 
collateral  matters ;  yet  in  the  present  case  the  witness  is 
called  to  prove  that  an  important  part  of  the  instrument 
itself,  namely,  the  indorsement,  is  forged.  According  to 
the  case  of  Searle  and  Lord  Barrington,  2  Stra.  826.  if 
an  actiim  were  to  be  brought  upon  this  note  some  time 
hence  the  indorsement  might  be  given  in  evidence  to 
establish  the  validity  of  the  note.  In  The  King  v.  Bunting, 
East,  PL  Cro.  996.  the  executor  of  a  person  whose  pro- 
missory note  had  been  forged  was,  by  Mr.  Baron  Adams, 
rejected  as  a  witness  to  prove  what  the  prisoner  said  to 
him  when  he  tendered  him  the  note  for  pajrment.  The 
evidence  given  by  Tucker  was  as  effectually  a  part  of  the 
evidence  of  forgery  as  if  he  had  denied  the  immediate 
hand- writing :  it  conduced  to  the  general  conclusion,  and 

it 
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it  is  impossible  to'  say  what  weight  the  jury  may  have         1805. 
given  to  it    The  third  objection  is,  that  no  evidence       ^^^^v^ 
was  given  of  any  thing  having  been  done  in  the  county  v. 

Crocker. 


of  Wilts  where  the  indictment  was  found.    The  only 
proof  applicable  to  that  county  is,  that  the  pocket-book 
containing  the  forged  note  was  found  there.  The  charge 
is  that  of  making  a  false  instrument,  and  a  felony  was 
conxfiete  as  soon  as  the  instrument  was  fabricated.   The 
instnment  in  question  bears  date  the  7th  of  March  1803, 
at  which  time  Tucker,  whose  name  is  forged,  as  weU  as 
the  prisoner  were  both  resident  in  Somersetshire.     So 
far  as  this  evidence  goes,  it  tends  to  shew  a  fabrication 
in  Somersetshire .    There  is  no  fact  to  prove  a  fabrication 
in  WiUMre.    It  is  true,  that  the  date  of  a  forged  instru- 
ment is  not  so  much  to  be  relied  upon,  but  if  the  simple 
fiu:t  of  the  instrument  having  been  found  in  Wiltshire  be 
sufficient  to  prove  a  fabrication  in  that  county,  the  con- 
sequence would  be,  that  if  the  prisoner  had  carried  his 
pocket-book  with  him  to  London,  or  into  any  other  county, 
and  had  remained  there  long  enough  to  have  fabricated 
the  instrument,  he  might  be  indicted  in  any  such  county 
where  the  note  happened  to  be  found.    Some  fact  there- 
fore must  be  proved  to  connect  the  offence  with  the  local 
jurisdiction.    The  venue  is  matter  of  substance.    By 
the  common  law,  if  a  person  were  mortally  wounded  in 
one  county  and  died  in  another,  the  offender  could  not 
be  indicted  in  either  county :  nor  was  it  till  2  2^  3  Ed.  6. 
a  24.  s.  2.  that  the  legislature  provided  a  remedy  for 
diis  evil,  by  directing  the  indictment  to  be  laid  in  the 
county  where  the  death  happens.    In  the  same  manner 
before  the  stat.  28  Hen.  8.  c«  15.  the  offences  therein  men- 
tioned if  committed  on  the  high  seas  could  not  be  tried ; 
and  so  the  law  continued  with  respect  to  all  other  offences 
committed  out  of  the  body  of  any  county  until  39  Geo.  3. 
c.  37.    In  the  case  of  Parkes  and  Brown,  2  Etist,  PI.  Cr. 
992.  where  it  was  proved  that  a  note  forged  by  A.  was 

uttered 
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1605.         ottered  by  B.  in  the  county  of  Middlesex,  in  which  county 


J.  then  was,  though  not  present  at  the  uttering,  the  ma- 

Xvcx 

V.  jority  of  the  Judges  held  that  the  evidence  was  insufficient 


Cbockbr* 


to  warrant  the  jury  in  concluding  that  A.  had  forged  the 
note  in  Middlesex.  It  does  not  lie  on  the  prisoner  there- 
fore to  disprove  the  commission  of  the  offence  in  fVili- 
skire ;  it  is  an  essential  ingredient  in  th^  case  of  the 
prosecutor  to  prove  it  there.  The  fourth  objection  is, 
that  no  evidence  was  given  of  an  intent  to  defiraud.  llie 
intent  to  defraud  must  appear  from  something  done  by 
file  party :  here  the  instrument  was  never  uttered ;  and 
though  it  might  be  difficult  to  ascertain  the  purpose  for 
which  it  was  fabricated,  it  would  be  too  much  to  infer 
that  the  prisoner  was  looking  for  a  future  opportunity  to 
make  a  fraudulent  use  of  it  He  had  time  for  reflection, 
and  perhaps  he  never  would  have  uttered  it.  The  note 
was  payable  on  demand,  and  not  being  of  a  recent  date 
it  would  on  that  account  be  the  more  suspicious  if  he  had 
attempted  to  make  use  of  it.  If  the  note  was  made  at 
the  time  when  it  bore  date,  it  can  hardly  be  supposed 
that  the  prisoner  would  havckept  it  so  long  with  inten- 
tion to  make  a  fraudulent  use  of  it ;  if  it  was  a  recent 
fabrication,  it  is  hardly  to  be  supposed  that  the  prisoner 
would  have  put  so  distant  a  date  to  it,  had  he  intended 
to  pass  it  away.  The  fair  inference  therefore  is,  that 
the  prisoner  had  no  intent  to  defraud.  - 

Pelt,  for  the  prosecution.  The  principal  points  upon 
which  the  jury  had  to  determine  were,  first,  whether  the 
prisoner  forged  the  note  in  question  with  intent  to  defraud 
Wm.  Tucker.  Secondly,  whether  that  forgery  was  com- 
mitted in  the  county  of  Wilts.  The  forgery  of  the  note 
was  clearly  proved,  and  it  can  hardly  be  contended  that  if 
it  were  forged  with  a  criminal  intent,  but  never  uttered, 
it  is  not  an  offence  within  the  statute.  It  must  either  be 
said,  {hat  the  note  never  having  been  uttered  no  offence 

was 
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was  ooniimttedy  or  that  uttering  ia  the  only  eridenoefir^  ISOfi. 
wUdi  tfie  intent  to  defraud  can  be  inferred.  That  a 
person  may  be  convicted  for  forging  an  inBtmment  which 
he  never  uttera,  is  decided  by  EUioifs  case,  2  East,  PL  Cboc»». 
Chr.  951.,  where  it  was  expressly  stated,  that  the  fact  of 
the  fiMTgery  was  brought  home  to  the  prisoner,  though 
the  note  was  never  puMished,  it  having  been  found  in  his 
possession  at  the  time  he  was  sdzed ;  yet  no  objection 
was  taken  to  the  conviction  on  that  ground,  there  being 
circumstances  sufficient  to  warrant  the  jury  in  finding  a 
fraudulent  intuition.  So  here,  the  body  of  the  note  and 
the  signature  were  apparently  of  different  hand-writings, 
yet  both  written  by  the  prisoner.  The  prisoner  went  by 
a  false  name  in  WiUshire.  The  indorsement  was  not 
true.  The  instrument  had  the  proper  stamp,  which  would 
not  have  been  put  to  it  if  it  had  not  been  intended  to  be 
used :  and  another  forged  note  was  found  in  the  prisoner's 
possession.  The  objection  with  respect  to  the  locality  of 
the  offence  is  the  most  important.  The  v^ry  fact  of  the 
instrument  in  question  having  been  found  in  the  prisoner's 
custody,  is  evidence  to  go  to  the  jury  of  the  offence  having 
been  committed  there.  In  Elliot  fs  case  (a)  the  instrument 

was 

(a)  The  following  itatenient  of  the  the  stat.  S  G.  T.  c,  S5.  (and  b  made 

facts  of  EllioCt's  caae  was  lefeiied  to  perpetual  bj^  %  G.  3.  e.  18.)  to  all 

by  the  counsel  for  the  prosecution,  corporatians. 

and  is  rather  foller  than  the  state-  This  was  in    substance   the   en- 

ment  in  S  fast.  F^Cr.  951.  denoe.      The  prisoner,    during   the 

The  four  first  counts  of   the  in-  course  of  the  winter,  appUed  under 

dictment  charged  the  prisoner  with  the  fictitious  name  of  Fsercs  to  one 

forging    and    counterfeiting    a   bank  Mar^     Smith    (who    made     paper 

note,  or  a  note  in  foim  of  a  bank  moulds    for    the  Bank   uf   EngUmd 

note.    The  fifth  and  last  count,  upon  paper)  to  make  for*  him  a  pair   of 

which  the  counsel  for  the  crown  re-  small  fine  moulds,  finer  than  those 

iietl,  charged  him  with  forging  and  she  made  for  the  Bank.    Si^  refused 

coonterfeiting   a    note   for   payment  to  make  them.    In  April  1777,  the 

of  money,  with  intention  to  defiraud  prisoner  deliTered  to  one  B4ibert  Ry- 

the  goTeinor    and    company  of  the  (ofid,  a  copper-plate  printer,  in  the 

Bank  of  England,  and  was  taken  and  presence   of   other    witnesses,    two 

agreed  to  be  framed  upon  'the  stat.  copper-plates,    and    a    quantity    of 

31   G,  3,  c.  32.  ».  78.  which  extends  fine  paper,  with  orders  to  stike  off 
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was  found  upon  the  prisoner  in  Kent,  where  the  indict' 
ment  was  laid ;  but  no  evidence  was  given  to  prove  the 
actual  fabrication  of  the  instrument  in  that  county.  On 
the  contrary,  the  circumstances  of  the  case  afforded  some 
inference  that  the  forgery  was  not  committed  there.  It 
appeared  that  Ryland,  having  struck  off  a  quantity  of 
notes,  delivered  them,  together  with  the  plates,  to  the 
prisoner,  at  a  public-house  in  Fket^Ditch.  The  note  in 
question  was  found  upon  the  prisoner  at  Dover,  and  the 
plate  at  a  lodging  upon  Tower- Hill;  yet  die  objection 
now  made,  that  the  evidence  did  not  afford  proof  of  the 
offence  being  committed  in  Kent,  was  either  overlooked, 
or  thought  of  no  weight  In  Parkes  and  Brown's  case, 
the  objection  was  taken;  but  that  case  does  not  decide 
the  present;  the  objection  there  was,  that  the  uttering 
by  Brown  in  Middlesex,  was  not  sufficient  evidence  that 
Parkes  had  committed  the  forgery  in  that  county,  but 


two  dozen  from  each  plate  by  Che 
next  day;  one  plate  was  for  the 
sum  of  30/.  and  the  ocher  for  50/. 
both  payable  by  the  governor  and 
company  of  the  Bank  of  England. 
Ryiand  struck  off  the  notes  accord- 
iDg  to  hi.  iMtructioas.  and  ddiTered 
the  notes  and  copper- plates  together 
to  the  prisoner  the  next  day,  at  a 
public-house  in  Fleet-Ditch.  Such 
notes  were  found  upon  the  prisoner 
when  he  was  taken  into  custody  at 
Dover,  produced  in  Court,  and 
among  them  the  counterfeit  note, 
the  tpnor  of  which  was  stated  in  the 
indictment.  The  copper-plates  were 
found  at  an  obscure  lodging  near 
Tower-IIiil,  by  the  information  of  the 
prisoner  himself,  who  went  in  custody 
of  an  officer,  who  broke  open  the 
chamber  door  and  took  them  out  of  a 
box  directed  for  Wnu  Pearce,  and  deli- 
vered them  to  the  solicitor  of  the  Bank. 
Being  produced  in  Court,  the  specific 


platp  from  which  the  forged  note  was 
struck    was   identified    by    RyUni, 
firom    a  scratch  which  he    had  ob- 
served   in    the    plate.    The    wordf 
usually  printed  in  bank  notes  woe 
printed  in  the  counterfeit  note  ;  those 
usually  written  were  in  writing,  ex- 
cept that  the  number  was  not  filled 
up,  nor  was  the  word  pounds  inserted 
in  the  body  of  the  note,  and  the  fabric 
of  the  paper  had  not  wrought  in  its 
texture  what  is  commoiily  called  in 
the  real  bank  notes,  the  water  mark, 
namely,  the  words,  Bank  of  England, 
A  bank  note  of  the  same  date  and 
tenor,  except  as  above-mentioned,  was 
also  produced.    The    paper    of   the 
counterfeit    note    seemed  '  somewhat 
thicker,  and  both  were  put  into  the 
bands  of  the  jury.    Tho  officers  of  the 
Bank  proved  that  a  bank  note,  with  the 
like  omission  in  the  body,  being  regu- 
lar in  other  respects,  would  be  paid 
after  passing  the  ezannner's  office. 
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some  of  the  Judges  thought  that  even  this,  in  the  absence  1805. 

of  other  proof,  was  evidence  against  Partes,  he  himself 
being  in  Middlesex  at  the  time;  and  the  majority  of  the 
Judges  agreed  that  it  was  a  question  of  evidence  for  the 
Jury,  though  they  did  not  think  the  proof  in  that  parti- 
cular case  sufficient  to  warrant  the  conclusion.    In  the 
present  case,  however,  the  instrument  was  found  in  the 
custody  of  the  prisoner  himself.    Here,  therefore,  the 
evidence  is  stronger  than  in  the  case  of  Partes  and 
*  Brown,  and  the  Jury  were  warranted 'in  finding  the  pri- 
soner guilty  in  Wiltshire.  In  the  case  of  the  King  v.  Hen- 
sey,  1  Bur.  645.  it  washolden  that  a  letter  in  the  prisoner  s 
hand-writing,  dated  Twictenham  in  Middlesex,  was  evi- 
dence of  an  overt  act  committed  in  that  county.    With 
respect  to  the  admissibility  of  the  evidence  as  to  the 
forgery  of  the  note  signed  Wm.  Gapper,  it  afforded  strong 
proof  of  the  mind  and  purpose  with  which  the  note  stated 
in  the  indictment  was  fabricated,  and  in  this  view  it  was 
receivable  according  to  the  case  of  the  King  v.  ffylie,  ante, 
vol  1.  92.  There  upon  an  indictment  for  uttering  a  forged 
note,  evidence,  that  the  prisoner  had  uttered  other  forged 
notes,  was  received,  to  prove  the  prisoner's  knowledge 
of  the  note  stated  in  the  indictment,  being  forged.    So 
if  a  man  be  indicted  for  uttering  base  coin  of  one  deno- 
mination^ proof  that  he  has  uttered  base  coin  of  another 
denomination,    is  evidence  of  knowledge.      Here  the 
question  is  upon  the  intent  of  the  party }  the  same  prin- 
ciple therefore  applies.    Lastly,  as  to  the  admissibility 
of  fVm.  Tucter  as  a  witness,  it  may  be  admitted  that  he 
could  not  be  received  to  prove  the  forgery ;  but  the  rule 
goes  no  further.    The  rule  itself  is  contrary  to  all  the 
general  principles  of  law,  and  is  not  to  be  extended  be- 
yond the  limits  to  which  it  has  been  hitherto  confined. 
In  the  King  v.  Bunting,  the  evidence  of  the  executor  was 
properly  rejected,  because  it  went  to  the  very  gist  of  his 
interest ;  but  in  Parr's  case,  2]East.  PL  Cr.  997.  where 

the 
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IfiOS.         the  prisoner  bad  personated  Imoc  Hart,  and  received  a 
dividend  due  to  him.  Hart  was  admitted  to  prove  tlie 
amount  of  his  stock  at  the  bank,  and  that  the  sum  for 
CKocaiB.        which  the  prisoner  obtained  a  warrant  was  the  exact  sum 
due  to  him ;  but  he  was  not  examined  to  the  falsity  of 
tlie  signature.   It  has  been  said  that  there  is  no  necessity 
to  can  the  person  whose  name  is  forged^  since  other  per- 
sons are  capable  of  proving  that  circumstance ;  but  in 
the  present  case  no  one  but  Tucker  could  have  been  called 
to  prove  that  interest  had  not  been  paid  on  the  note. 
Tucker  had  no  interest  in  giving  the  evidence  which  he 
did,  for  by  denjring  that  he  had  paid  interest,  he  charged 
himself  with  it  if  the  note  was  good ;  and  if  it  was 
already  proved  to  be  forged,  he  had  no  interest  at  all. 

The  opinion  of  the  judges  was  never  publicly  delivered ; 
but  a  pardon  was  obtained  for  the  prisoner,  and  he  was 
discharged.  It  was  understood  that  the  majority  of  the 
learned  Judges  considered  the  objection  to  the  admissi- 
bility of  Tucker's  evidence  well  founded,  and  that  if  that 
point  had  been  otherwise^  still  there  was  not  sufficiest 
evidence  that  the  oflfence  was  committed  in  the  county 
of  Wilts. 


»m»m^' 


REGULA  GENERALIS. 

It  is  Ordered,  That  from  and  after  the  last  day  of 
this  Term  insolvent  Debtors  petitioning  under  the  Lords' 
Act,  and  subsequent  Acts,  for  their  further  relief,  shall 
be  brought  into  Court  for  that  purpose  during  Term 
Time,  upon  the  days  appointed  for  the  London  Sittings 
at  Nisi  prius,  and  on  Saturdays,  and  no  other  days. 

J.  Mansfield. 

J.  Heath. 

G.  ROOKE. 

A.  Chambre. 

END   OP   MICHAELMAS   TERM. 
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eoitrt  of  eommott  i^KaiS, 


IN 


HILARY  TERM, 

In  the  Forty-sixth  Year  of  the  Reign  of  George  III. 


De  Lunevillb  v.  Phillips.  JaH.n. 

T^A  UGH  AN  Serjt.  moved  to  enter  up  judgment  on  an  timi  Comt  itfiued 
<dd  warrant  of  attorney,  stating  that  there  was  an  ^  f^^  jadgment 

to  be  entered  oa  tn 

objection  to  this  motion  on  the  ground  of  the  PlaintiflTs  old  wunuDt  of  at- 
affidavit  stating*  her  place  of  residence  to  be  Paris.    He  tomey,  it  appeenng 
submitted,  that  however  valid  such  an  objection  might  ^^^f  J^  ^* 
be  when  pleaded,  still  the  Court  would  not  notice  it  on  wm  raaident  in  tn 
such  an  application  as  the  present,  where  their  attention  awmy'iicoimtry(a). 
was  not  necessarily  called  to  it. 

But  The  Court  thought  the  objection  insurmountable^ 
and  observed,  that  if  they  were  inadvertently  to  have 
made  the  order  prayed,  it  must  be  set  aside  upon  any 
subsequent  application. 

(<i)  Vide  (THtaky  t.  Tfitfcm,  1  Cam|i6. 4SS.  Bjobitit  v.  Hardy,SM. and  S.  533. 
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Jan.  SI.  Forbes  v.  Phillips. 

Affidavit  of  debt  TN  this  caso  the  Plaintiff's  affidavit  of  debt  was  against 
ligaiDirt  ij.;  oipkt        piiiUips  only,  the  writ  of  capias  against  PhiWrn  and 

agUDflt  A*  and  B« 

nd  dedsntkn  one  Ftoocu  Forbe$f  and  the  declaration  against 


mgaintt  ii.  only ;  by  only,  by  whom  bail  had  been  put  in.  A  role  ntst  for  enter- 

wbom  bail  wai  put   .  .  al     u    •!      •         v      •       i_  t_x    •      j 

in  •  held  imiar(a).  ^^S'  *^  exoneretuT  on  the  bail  piece  having  been  obtained. 

Bay  ley  Serjt.  shewed  cause,  and  observed,  that  in  baQ- 
able  process  the  name  of  John  Doe  was  always  added  to 
that  of  the  real  Defendant,  and  that  it  could  make  no 
difference  whether  the  name  of  John  Doe,  or  the  name  of 
Francis  Forbes  was  added  to  that  of  Phillips  the  real  De- 
fendant, especially  as  th^  ac  etiam  part  of  the  writ  was 
against  PkilKps  only. 

Praed  Serjt  contrd  insisted  that  the  Plaintiff  was  irre- 
gular, the  capias  against  two  not  being  warranted  by  the 
affidavit  to  hold  to  bail  against  one  only ;  and  that  the 
Court  could  know  nothing  of  the  ac  etiam  of  the  writ 
He  cited  Gilby  v.  Lockyer,  Dougl.  !2l8.  ed.  3.  Beit  v. 
Ooodman  and  another,  Barnes,  70.  BoBand  v.  Johnson, 
4  Term  Rep.  695.  Hollands.  Richards,  4  Term  Rep. 037. 
n.  ^6).  Goodwin  q.  t.  v.  Parry,  4  Term  Rep.  fl77.  and 
Moss  and  another  v.  Birch  and  another,  S  Term  Rep.  782. 

T%e  Court  (cansiaiingof  Heaih,  Rooke,  wtkAChambrt  J.) 
were  of  opinion,  that  as  the  affidavit  to  hold  to  bail  wais 
correct,  and  the  bail  properly  put  in  for  Phillips  only,  the 
mere  introduction  of  the  name  of  Friands  Forbes  into  the 
capias  did  not  operate  to  make  die  proceedings  irr^uhr, 
any  more  Aan  the  introduction  of  die  name  of  John  Doe, 
which  was  admitted  not  to  create  an  irr^polarity^ 

Rule  dischai^ed. 

(a)  And  see  Kgrval  ▼.  Fossetf,  7  Taunt.  456. 
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Swain  v.  Senate. 

nnHIS  was  a  rale  to  shew  cause  why  proceedings  ifaPiamtiffcoi- 
against  the  bafl  should  not  be  set  aside  with  costs.    1"^!  "^^^  ^ 
It  appeared  that  the  Defendant,  in  Aiigust  1804,  being  ]^  ananey,  to 
hi  cnstody  upon  an  arrest  for  160/.,  put  in  bail,  and  then  ciepriTo  the  Plain- 
went  abroad.    That  in  November  of  the  same  year  the  ^^J^^^^^^^. 
iPlaintiff  called  at  the  house  of  one  of  the  bail,  and  pro-  a  debt,  and  aocept- 
posed  to  settle  the  action  by  taking  40?.  in  money,  and  *°k  •  i*^  payment 
his  acceptance  for  35/.  19s.  9d.,  in  discharge  of  the  debt  ^^^^  ^f  ^ 
and  costs,  to  which  the  bail  agreed,  and  requested  the  Piaindrs  attorney. 
Defendant's  attorney  to  attend  the  Plaintiff  for  the  pur-  ^  ^  ^^  "^ 
poito  of  settling  the  matter  accordingly.    That  the  De-  ^^^  attorney  fiom 
fendant's  attorney  soon  after  attended  the  Plaintiff  at  iiroceeding  against 
the  London  Coffee-house,  the  Plaintiff  behig  a  prisoner  in  ^^  w>»  *»  «*«  <«> 

recover  mcii 

the  Fleet,  and  paid  402.  by  a  check,  and  an  acceptance  cq^^  /^\ 
for  35/.  19s.  6d.,  which  the  Plaintiff  accepted,  and  gave 
a  receipt  in  the  following  words : 
In  the  Common  Pleas.  Chas.  Swain  v.  Eiw.  Senate. 
Received  of  the  Defendant,  by  payment  of  Messrs.  W. 
and  C.  as  bail,  75/.  19^.  9c/.,  in  full  discharge  of  the  debt 
and  costs  in  this  cause,  hereby  agree^ig  to  pay  my  own 
attorney  my^costs.  As  witness  my  hand  the  28th  day  of 
November  l^M. 

£75. 19if •  9d.  Chas.  Stvain,  the  above  Plaintiff. 

Witness  J.  B. 

Soon  aftet  this  settlement  the  attorney  for  the  Defend- 
ant informed  the  Plaintiff's  attorney  thereof,  who  not- 
withstanding pioeeeded  to  judgment,  and  issued  a  scire 
^icicu  against  the  baiL 

Lens.  Serjt.  shewed  cause,  and  contended^  that  as  the 
compromise  liad  been  made  and  the  money  paid  without 
the  knowledge  of  the  Plaintiff's  attorney,  the  transaction 

'm)  And  fee  Chapman  v.  Haw,  1  Taunt.  341.  Mare  v.  Smith,  4  B.  and  it  466. 

H2  must 
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1806.  must  be  considered  as  collusive,  and  that  the  PlaintifTs 

attorney  therefore  was  entitled  to  proceed  for  the  recovery 
of  his  costs.  He  cited  thecaseof /iead  v.  Dupper,  6  Term 
Rep.  361.  where  the  Defendant's  attorney  having  paid 
the  debt  and  costs  to  the  Plaintiff,  after  notice  from  the 
Plaintiff's  attorney  not  to  do  so  till  his  bill  had  been  first 
satisfied,  the  former  was  compelled  to  pay  over  again  to 
the  latter  the  amount  of  his  lien  on  the  debt  and  costs; 
and  Randall  v.  Fuller,  6  Term  Rep.  456.  where  the  Court 
held,  that  the  lien  of  the  Plaintiff's  attorney  on  the  dd»t 
and  costs  in  the  cause  must  be  satisfied  before  the  Defend- 
ant could  set  off  any  costs  recovered  by  him  in  another 
cause  against  the  Plaintiff ;  also  Wilkinsy.  Carmicha^ 
DougL  104.  where  Lord  Mansfield  says,  that  an  attorney 
or  solicitor  may  obtain  an  order  to  stop  his  client  ikom 
receiving  money  recovered  in  a  suit  for  which  he  has 
been  employed  for  him  until  his  bill  is  paid. 

Best  Serjt.  contrd  insisted  that  the  bail  had  a  right  to 
compromise  the  action  with  the  Plaintiff,  and  that  as  no 
notice  had  been  given  by  the  Plaintiff's  attorney  not  to 
pay  over  the  money,  the  attorney  for  the  bail  was  justified 
in  paying  it  over.    He  cited  the  case  of  Welch  v.  Hob, 

DougL  238.  where  the  Defendant  having  compromised 

» 

with  the  Plaintiff,  and  paid  ten  guineas  for  4d>t  and 
costs,  the  Court  refused  to  make  him  pay  it  over  again 
to  the  Plaintiff's  attorney,  he  not  having  given  notice  sot 
to  pay  it ;  and  Lord  Mansfield  said,  that  although  the 
Plaintiff's  attorney  might  stop  the  money  if  it  came  to  his 
hands,  and  that  if  the  Defendant  paid  the  money  titer 
notice  not  to  do  so,  the  Court  would  compel  him  to  pay 
it  over  again ;  yet  he  thought  the  Court  could  not  go  be- 
yond those  limits.  He  further  observed,  that  the  practice 
of  the  Courts  of  King's  Bench  and  Common  Pleas  differed 
with  respect  to  the  lien  of  an  attorney  for  his  costs,  the 
latter  Court  having  uniformly  holden^  that  the  lien  of  the 

attorney 
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ittomey  is  subject  to  all  equitable  ctaims  against  his         1806. 

dieiit(«).  ^-^;;^ 

I 

V. 
SlNATB. 


J.  Mansfield  Ch.  J.  I  do  not  collect  from  the 
cases  stated  that  any  positive  rale  has  been  laid  down 
nrliich  obliges  ns  to  hold  that  the  Plaintiff's  attorney  may 
lie  dieftted  of  his  <)08ts;  iftiless  he  has  gi voi  notice  to  the 
Defoadant  or  his  attorney  not  to  pay  them  over.  The 
nuie  ivfaieh  is  strongest  in  fkvour  of  this  application  rather 
qipears  to  me  to  imply  the  contrary.  Lord  Mansfield 
9wie  seems  to  think,  that  ten  guineas  might  be  a  reason- 
lUe  compensation  from  a  man  who  had  lain  two  years  in 
pul^  which  the  Defendant  in  that  case  had  done.  The 
present  is  not  the  case  of  the  Defendant  himself  paying  a 
mm  of  money  to  the  Plaintiff  in  consequence  of  an  agrees, 
nent  between  them  without  the  intervention  of  a  pro- 
iessional  man.  Here  the  bail  himself  calls  upon  the- 
[defendant's  attorney,  who  goes  to  the  London  Coffee- 
hoiiB^  within  the  rules  of  the  Fleet,  and  there  setdes  with 
lie  Plaintiff.  This  was  a  strong  measure  for  an  attorney 
iriio  most  have  known  that  the  Plaintiff's  attorney,  had 
i  Uen  for  his  costs.  The  debt  was  180/.,  and  it  is  not 
mggested  that  any  thing  less-  than  the  whole  debt  was 
lne.  The  whole  debt  then  and  the  costs  being iiue,  the 
Plaintiff  a  prisoner  is  content  tatake  40/.  in  money,  and 
m  acceptance  for  95/.  19s.  9d.  move,,  and  to  give  up  the 
resty  amounting  to  104/.,  and  his  costs.  Why  should  the 
Plaintiff,  who  was  a  distressed  man,  give  this  up ;  and 
low  could  the  Defendant's  attorney,  acting  for  the  bail, 
lOfisibly  authorize  such  a  transaction,  without  feeling  that 
le  was  taking  out  of  the  hands  of  the  Plaintiff's  attorney 
hat  which,  if  it  had  been  paid  in  the  regular  course, 
ironld  have  enabled  the  latter  to  obtain  his  costs  ?  It  ap- 

(•)  8e0  HaU  ▼•  Ody,  t  Bat,  and  PulL  and  the  cam  there  dted. 
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was  to  deprive  hinl  of  his  costs ;  and  if  the  payvieiit 
was  fraudulent  and  collusive,  I  think  that  the  Plaintiff's 

SxNATi.  attorney  oug^  to  be  allowed  to  pioceied  with  the  suit 
for  tiie  recovery  of  his  costs. 

RookbJ.  My  opinion  has  long  been,  that  ap  attorney 
is  first  to  look  to  his  own  client  for  his  secority,  and  npon 
that  ground  I  have  always  thought,  tiiat  where  the  Plain- 
tiff's attorney  sets  up  a  lien  on  one  side,  and  the  Defen- 
dant insists  on  a  set-off  on  the  other,  the  lien'  of  the 
attorney  must  be  anbject  to  all  the  equitable  claimaof 
the  other  party.  But  I  never  thought  (and  I  have  heard 
the  contrary  held)  that  where  the  Plaintiff  and  Defim- 
dant  leagued  to  cheat  the  attorney,  the  Court  is  not 
authorized  to  interfere.  The  question  her^  is,  whether 
under  the  circumstances  it  does  not  appear  tkat  tte 
transaction  was  a  fraudulent  attempt  to  deprive  the 
attorney  of  his  costs  (a).  I  think  it  does»  and  that  the 
Plaintiff's  attorney,  therefore  ought  to  be  ^t  liberty  to 
proceed  for  his  costs,  and  to  recover  nominal  damages. 

Chambre  J.  I  think  that  the  fraud  is  qu^te  i^pa- 
rent  upon  the  face  of  the  transaction.  Thecase  is  much 
stronger  on  account  of  the  int«q[M>sition  of  the  attorn^. 
No  inducement  is  stated  for  the  Plaintiff  to  accept  so 
much  less  than  his  due,  unless  it  were  done  with  a  view 
to  cheat  the  Plaintiff's  attorney  of  his^  costs ;  in  which 
object  the  Defendant's  attorney  co-operated*  Jt  ap- 
pears to  me  indeed  that  the  settlement  itself  ia  void, 
for  according  to  the  case  of  FUch  v.  StUtan,  5  jGcuf^SSQi 
acceptance  of  a  less  sum  is  not  a  satiupfaction  ia  law  of 
a  greater  sum  due. 

(a)  VicL  Ormeron  v.  Tate,  1  Eoit,  464. 

Tke 
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J%e  Court  was  about  to  discharge  the  ruk,  wheu  Best         18Q6. 
prayed  that  the  proceedings  might  be  stayed  on  pay-       v^^^'V^ 
ment  of  the  costs,  which  the  Court  ordered  accordingly.  ^t' 

Senate. 


Stbvbnson  V.  Grant,  and  Another.  Fa6.d. 

Scire  facias  against  Bail. 

^HE  declaration  was  intitled  generally  of  Trinity  term  The  Omrt  rti«sed 
■■"  45  Geo.  3.  and  began  thus :  Middfcsex  to  wit.  It  was  ^•',^T*V 

^  '  ment  of  a  dedara- 

commanded  to  the  sheriff  as  follows.  Whereas  George  tion  m  idnfaeiaM^ 
Grant,  of,  &c.  and  John  Fielder,  of,  8tc.  lately  in  the  •gw^t  baii„  who 
Conrt  of  our  Lord  the  King  of  the  Bench,  to  wit,  in  Afi-  ^^  j^*Jri|[;^; 
chaebnas  term,  in  the  44th  year  of  his  reign,  came  before  pai(t|ieii  hi  custody. 
Sir  Jlan  Chambre,  knight,  &c.  and  acknowledged  to  owe .  ^^^ qtmrtodie 
to  James  Stevenson  the  sum  of  2100f.  &c.  upon  thi&  con-  ^^ 
dition,  that  if  judgment  should  happen  in  the  same 
Court  of  the  Bench,  in  a  certain  plea,  &c.  to  be  given 
for  the  said  James  against  William  Davis,  late  of,  &c. 
then  the  said  William  should  satisfy  such  damages  which 
should  be  adjudged  to  the  said  James  against  the  said 
WUUamp  in  the  same  Court  here  in  the  plea  aforesaid,, 
or  should  render  his  body  on  that  occasion  to  the  prison 
of  the  Fket,  and  although  the  said  James  afterwards,  to 
wit,  &c.  recovered  against  the  said  William  in  the  said 
plea  1260/.  &c.  whereof  the  said  William  is  convicted, 
as  by  the  record  and  process  thereof  now  remaining  in 
the  same  Court  manifestly  appeareth,  nevertheless  the 
said  William  hath  not  satisfied  the  said  damages,  nor  ren- 
dered his  body,  &c.  according  to  the  form  and  effect  of 
the  recognizance  aforesaid,  and  as  well  the  said  recogni- 
zance as  the  said  judgment  still  remain  in  full  force  and 
effect  in  no  wise  set  aside,  reversed,  paid  off,  or  satisfied, 
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and  on  the  information  of  the  said  James  our  said  Lord 
the  King  is  given  to  understand.  And  because  our  said 
Lord  the  King  is  willing  that  those  things^  whidi  in  the 
same  Court  are  rightly  done  and  recognized^  should  be 
duly  carried  into  execution^  commanded  the  said  sheriff^ 
that  by  honest  and  lawful  men,  &c.  he  should  make 
known  to  the  said  George  and  John  that  they  be  here 
in  fifteen  days  of  the  Holy  Trinity,  to  shew,  &c.  The 
record  then  stated,  that  the  Plaintiff  came  on  the  quarto 
die  post,  and  that  the  said  George  and  John,  although 
called,  came  not ;  that  the  sheriff  returned  nihiL  There- 
fore, as  before,  the  sheriff  was  commanded,  &c.  that  by 
honest  and  lawful  men,  &c.  he  should  make  known  to 
the  said  George  and  John  that  they  be  here  from  the  day 
of  the  Holy  Trinity  in  three  weeks.  The  record  then 
stated  the  second  default  of  the  said  George  and  Joku, 
on  the  quarto  die  post,  and  a  second  return  of  nikil  by 
the  sheriff,  whereupon  the  said  James  prays  execution 
against  the  said  George  and  John,  to  be  adjudged  to 
him  of  the  damages  aforesaid,  according  to  the  force 
and  effect  of  the  said  recognizances,  &c. 

The  Defendants  demurred,  and  shewed  the  causes  fol- 
lowing,  that  is  to  say,  for  that  the  said  declaration  is  in- 
titled  generally  of  Trinity  term,  in  the  45th  year  of  the 
reign  of  King  George  the  Third,  which  relates  in  law  to 
the  first  day  of  the  term,  although  the  writ  of  alias  sdrt 
facias,  in  the  said  declaration  mentioned,  was  not  re- 
turnable until  three  weeks  from  the  day  of  the  Hobf  Tri- 
nity in  Trinity  term  aforesaid.  And  also  for  that  the  first 
writ  of  scire  facias  is  inartificially  recited  in  the  said  de- 
claration ;  and  it  does  not  appear  thereby  by  whom  the 
said  sheriff  was  commanded  as  therein  mentioned ;  and 
also  for  that  it  does  not  appear  in  or  by  the  said  first  writ 
o(  scire  facias,  that  the  said  supposed  recognizance  there- 
in mentioned,  was  ever  inroUed  in  his  said  Majesty's 
Court  of  the  Bench  aforesaid,  nor  does  the  said  James 
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verify  or  offer  to  ptove  tbe  same  by  the  record  of  tbe  said 
recognizance.  And  also  for  that  the  said  Jokms  hath 
concluded  his  said  declaration,  by  pra]ring  execntion 
against  tiie  said  George  and  John^  to  be  adjudged  to  him- 
of  the  said  damages  aforesaid,  according  to  the  force, 
form,  and  effect  of  the  said  recognisance,  instead  of 
concluding  it  as  he  ought  to  have  done,  by  praying  exe* 
cution  to  be  adjudged  to  hjm  agamst  the  said  George  and 
Jo/kfi,  of  the  said  sum  of  21002.  by  them  in  form  afore- 
said acknowledged,  or  against  the  said  George,  of  the 
said  sum  of  2100{.  by.  him  in  form  aforesaid  acknow- 
ledged, and  against  the  said  John,  of  the  said  sum  of 
2100/.  by  him  in  form  aforesaid  acknowledged,  according 
to  the  force^  form,  and  effect  of  the  said  recbgnisumce,  &c. 
And  also  for  that  the  said  declaration  is  in  other  re- 
spects uncertain,  insufficient,  and  informal,  &e. 

The  Plaintiff  joined  in  demurrer,  but  afterwards  ob- 
tained an  order  from  a  judg^  at  chambers,  for  leave  to 
amend,  in  the  several  particulars  stated,  as  causes  of 
demurrer. 

In  the  course  of  the  last  term  a  rule  was  obtained, 
calling  on  tbe  Defendants  to  shew  cause  why  this  order 
should  not  be  discharged.  It  appeared  that  at  the  time 
when  the  writs  of  scire  facias  were  sued  out,  and  the 
returns  of  nihil  made,  Davis  tbe  principal  was  a  prisoner 
in  the  Fleet,  charged  in  execution  in  other  actions ;  •  but 
the  Defendants  had  omitted  to  surrender  him  in  this 
action  until  after  they  were  fixed,  but  that  they  had 
since  done  so. 

Bayley  and  Onslow  Serjts.  shewed  cause.  The  only 
ground  upon  which  the  amendments  prayed  for  can  be  re- 
sisted, is,  that  it  has  not  been  usual  for  the  Court  to  allow 
amendments  against  bail,  but  these  amendments  are  en- 
tirely discretionary,  and  there  is  no  reason  in  the  present 
case  why  the  Court  should  not  allow,  the  amendment 
prayed.  There  are  many  cases  in  which  the  Court  has 
amended  proceedings  in  scire  facias,Hamson  v.  Chamber- 
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line.  Cook.  Cos.  Pro.  76.  Barnes,  3.  aild  in  Sweathmd  v. 
BecLzehf,  Barnes,  4  scire  facias  against  bail  and  all  pio- 
oeecUngs  thereon^  were  amended  after  issne  joined  on  mud 
tiel  record.  It  is  true  that  the  practice  of  allowing  soch 
amendments  has  been  in  disuse^  and  therefore  in  the  case 
otPerkinsy.  Peitii,  2  Bos.  wd  Pult.  27S.  the  Court  re-, 
fiised  to  allow  an  amendment  of  that  sort,  but  at  the. 
same  time  expressly  desired  tl^at  their  refusal  to  amend 
might  not  be  drawn  into  precedent,  since  after  that 
notice  they  should  not  think  themselves  bound  to  abstun 
frcHn  exercising  the  power  of  granting  such  amendmepnts 
in  future.  It  is  said  generally  in  Tidds  Practice,  1068, 
when  speaking  of  a  scire  facias  against  bail,  that  a  4Ctre. 
^^icfOtfisnot  amendable ;  but  the  authorities  referred  todo 
not  support  the  proposition.  The  cases  of  Bucksome  v. 
Hoskins,  1  SaU.  52.  2  Ld.  Raym.  \QS7.  and  Vavasory. 
Baik,  1  SdUc.  52.  were  cases  of  scire  facias  on  judgment 
As  to  ViUars  v.  Parry ^  1  Ld.  Raym.  182.  547.  which 
was  scire  facias  against  baU,  although  the  Court  of 
Common  Pleas  at  first  refused  to  amend,  yet  HbU  C.  J. 
expressed  an  opinion  in  the  King^s  Bench  that  it  was 
amendable,  and  upon  application  .being  again  made  to 
the  Common  Pleas  for  an  amendment,  the  Court  was. 
equally  divided.  It  does  not  appear  that  the  case  of 
HiUier  v.  Frost,  1  Sira.  401.  was  a  scire  f ados  against 
bail,  so  that  the  case  of  Gray  v.  Jefferson,  2  Stra.  1165. 
is  the  only  one  of  all  the  cases  cited  in  which  it  13  de-. 
termined  that  scire  facias  against  bail  is  not  amendable ; 
and  as  the  Court  in  Perkins  v.  Pettit  declared  that  they 
had  no  doubt  of  the  power  to  amend,  and  should  in 
future  exercise  that  power>  there,  can  be  no  objectikm  to 
the  amendment  being  now  made.  As  to  the  causes  of 
demurrer,  there  would  probably  be  no  ground  for  them, 
if  the  case  were  argued.  A  declaration  in  scire /ados 
to  reverse  a  judgment  returnable  the  last  return  ci  a 
term  may  be  entitled  generally  of  that  term.  Ward  v. 
Ganscd^  3  Wils.  154.    As  to  the  second  objection,,  the 
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declaration  puisues  the  usual  fonQ^  it  being  never  costomr 
ary  to  state  that  the  sheriff  was  commanded  by  the  King. 
In  Impey's  Mod.  Plea,  the  form  is^  it  was  commanded  to 
the  sheriff,  whereas,  &c.  and  the  subsequent  part  of  the 
declaration,  which  states  that  our  said  Lord  the  King  is 
willing,  &c.  shews  by  whom  the  command  was  given. 
With  respect  to  the  want  of  an  averment,  that  the  recog- 
nizance is  inroUed,  the  same  answer  may  be  given  that  it 
has  never  been  usual  to  insert  proutpatf^t  per  recardum 
after  the  statement  of  the  recognizance,  it  being  fiiUy 
supplied  by  the  expression  after  the  statement  of  the 
judgment,  as  by  the  record  and  process  thereof  mani- 
festly appeareth.     The  last  objection  is  a  mere  matter 
of  form,  and  the  amendment  will  be  in  furtherance  of 
justice. 
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Beet.  Serjt.  contrk.  If  the  demurrer  were  argued,  it 
would  be  found  that  all  the  objections,  except  one,  would 
probably  turn  out  to  be  well  founded ;  but  the  only  ques- 
tion now  is,  whether  the  Court  will  allow  this  amendment 
against  bail.    In  the  case  of  Qray  v.  Jefferson,  the  Court 
decided  that  such  amendment  should  not  be  allowed,  and 
notwithstanding  what  was  said  by  Lord  Eldon  in  the  case 
of  Perkins  v.  PetHi,  Lord  Alvanky  in  a  subsequent  case 
of  Fubvood  V.  Annis.  3  Bos.  and  PuL  321.  which  was  an 
application  to  amend  the  teste  of  a  scire  facias  against 
bail,  said,  *'  the  power  of  amending  writs  or  scire  facias 
against  bail  is  certainly  discretionary ;  but  the  Coi;rt,  in 
the  exercise  of  their  discretion,  would  not  think  proper  to 
cure  any  irregularities  of  which  the  bail  are  entitled  to  take 
advantage.''  In  the  present  case,  Davis  being  a  prisoner, 
the  Plaintiff  mighthave  charged  him  in  execution,  instead 
of  which  he  ^ets  two  returns  of  ittAt/,  and  because  the 
Defendants  omit  the  form  of  surrendering  before  the 
quarto  die  post  of  the  second  writ,  proceeds  against  them 
by  dedaring  in  scire  facias  ;  he  is  not  therefore  entitled 
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16  any  favour ;  the  amendments  are  not  in  furtherance 
of  justice,  and  if  he  has  made  any  mistake  in  his  pro- 
ceedings^ the  Court  ought  not  to  assist  him  to  the  preju- 
dice of  the  ban.  In  the  case  of  Hoare  v.  Mingay^ 
2  Sir.  915.  where  the  Plaintiff  proceeded  on  a  recogni- 
zance for  bail,  by  action  in  the  Common  Pleas,  bat  find- 
ing that  the  Defendant  was  an  attorney  of  the  Kimg^i 
Bench,  was  obliged  to  desist  and  file  his  bill  in  the  latter 
Court,  and  the  Defendant  surrendered  the  principal  be- 
fore the  commencement  of  the  second  action,  the  Court 
of  King^s  Bench  held  the  surrender  good,  and  stayed 
the  proceedings,  saying  that  it  was  the  Plaintiff  *s  fault 
not  to  begin  right  at  first. 


Sir  Jas.  Mansfield  C.  J.  I  do  not  feel  the  veBsaa 
why  mistakes  in  proceedings  against  bail  should  not  be 
amended,  as  well  as  mistakes  in  othercases;  persons 
must  employ  clerks  in  these  proceedings  as  well  as  others, 
and  if  mistakes  arise,  I  do  not  see  why  they  should  not 
be  amended.  But  in  the  present  >case  we  are  called  upon 
to  aid  the  Plaintiff  against  the  bail,  without  sufficient 
reason  for  exercising  the  power  to  amende.  The  Plaintiff 
might  have  charged  the  principal  in  execution,  and  be- 
cause the  attorney  for  the  bail  happened  to  omit  the  form 
of  surrendering  the  principal,  the  Plaintiff  chuses  to  pro- 
ceed against  the  bail.  In  such  a  case  I  feel  no  indina- 
tion  to  assist  him,  and  I  think  that  the  amendment  ought 
not  to  be  allowed. 


Hbath,  RoolcB,  and  Chambrb,  Js.  concurring. 

Rule  absolute. 


When  this  case  first  came  on,  the  Court  intimated  a 
strong  opinion  that  the  writ  of  scire  facias,  aa  recited  in 
the  declaration,  was  bad  for  want  of  an  averment,  that 
the  recognizance  was  of  record,  and  thought  that  the 
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mainingin  the  same  Court  manifestly  appeareth/' applied 
to  the  Judgment,  and  not  to  the  recognizance* 
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Gbrrard,    Ascdgnee  of  Edward,   Wilj^iam,   and         fa.s. 
John    Norris    the  Younger,  Devisees  of  John 
NoRRis  the  Elder,!;.  Cookb. 

#^  OVEN  ANT,  the  declaration  stated  that  John  Norris  a.  gnuited  to  B. 

the  elder,  on  the  19th  of  September  1798,  was  hi«h««tndmignt 
seised  in  fee  of  a  messuage,  situate  in  the  High  Street,  ^^  i^^^  ^j^^^ 
in  Uttoxeter,  in  the  County  of  Stafford,  in  his  own  occu-  tbg  on  a  piece  of 
pation;  and  also  of  a  new  erected  messuage,  in  the  said  ""^"^^^^^^ 
High  Street,  then  untenanted,  which  was  separated  from  ^ided 


a  messuage  of  the  Defendant,  situate  in  the  said  High  fromahooMtiMB 
Street,  by  apiece  of  land  only  eleven  feet  wide;  that  by  ^^^l^^ 
indenture  of  the  said  19th  o(  September  1796,  between  the  nid  piece  of  land 
said  John  Norris  the  elder  of  the  first  part,  the  Defendant  •••«»««  canine 
of  the  second  part,  and  oneFrancis  Osbom  of  the  third  part,  T^i'  other^Kbertiw 
the  Defendant  granted  unto  the  said  John  Norris  the  el-  powen,  and  antho- 
der,  his  heirs  and  assigns,  full  and  free  liberty,  power  and  "*^'  ""^"^i^. 
authority  to  and  for  him,  his  heirs  and  assigns,  owners  or  foi  q,  naceaaiy  to 
occiqriers  for  the  time  being  of  the  before-mentioned  the  nee,  omipation, 
houses  of  the  said  John  Norris,  or  either  of  them,  or  ««w»«*«'«*» 

'  '         laid  road,  way,  or 

of  any  of  the  buildings,  gardens,  yards,  and  appur-  paMge,"  held 
tenances  to  the  said  messuages  thereto,  or  either  of  ttiem,  **»^  '***"  **'*^ 
belonging  or  appertaining,  Ind  to  and  for  his.  their,  and  ::^^^:;^: 
each  and  every  of  their  customers,  servants,  workmen,  ■toneaponthitpiece 
or  other  persons  having  lawful  occasion  with  or  without  «f'^di«»ft«»  of » 

door  opened  by  mip 

horses,  carts,  or  other  carriages^  thencefordi  and  from  oat ofhii hooM 
time  to  time,  and  for  all  times  for  ever  thereafter,  to  have  ^^  ^^  F«ce  of 
ingress,  egress,  and  regress,  and  to  pass  and  repass  in,         ^'^' 
upon,  through,  over,  out  of,  along,  and  across  the  said 
piece  or  parcel  of  land  or  ground  lying  between  the  said 

(a)  And  lee  Earl  of  Cordifan  ▼.  Armitage,  i  B.  and  C  19r. 

messuage 
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1806.  mesHaage  then  in  the  occupation  of  the  said  Defendant, 
v^*v^^  and  the  said  messuage  and  premises  of  the  said  Jokm 
GiBAao  jj^^^^  f^^  ^g  \en^  of  20  yards,  but  no  further,  to  and 
Coo«i.  from  the  High  Street,  to  and  from  the  said  before-men- 
tioned messuages  of  the  said  John  Norris,  or  either  of 
them,  and  to  and  from  any  of  the  buildings,  gardens, 
yards,  or  other  appilrtenances  to  the  said  messuages  of  fhe 
said  John  Norris,  or  either  of  them  belonging  or  i^per- 
taining :  and  also  all  other  liberties,  powers,  and  aathari- 
ties  incident  or  appurtenant,  needful  or  necessary  to  ibi 
use,  occupation,  or  enjojrment  of  the  said  road,way,  cnt  pas- 
sage, and  other  privileges  thereby  granted  or  conyeyed, 
or  intended  so  to  be,  to  hold  to  the  said  John  Norris,  his 
heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the 
said  John  Norris,  his  heirs  and  assigns  for  ever,  and  to  be 
incident  and  appurtenant  to  the  said  two  messuages  of  tibe 
said  John  Norris,  and  each  of  them,  and  to  the  buildings^ 
yards,  gardens,  and  other  members  of  the  same,  ftooi 
thenceforth  for  ever :  and  the  Defendant  covenanted  that 
the  said  John  Norris,  his  heirs  and  assigns,  owners  or 
occupiers  for  the  time  being  of  the  said  messuages,  or 
either  of  them^  or  of  the  buildings,  gardens,  yards»  or 
other  appurtenances  thereto  belonging,  should  quietly  en- 
joy the  way,  road,  path,  or  passage,  and  the  liberties/pri- 
vileges,  powers,  and  authorities  thereby  granted  and 
conveyed,  or  intended  so  to  be,  without  interruption  of 
the  Defendant,  and  that  the  Defendant  should  not  nor 
would  injure,  spoil,  or  damage  the  pavement  of  the  said 
piece  or  parcel  of  land  or  ground,  or  stop  up,  molest^  ob- 
struct, or  hind^  the  said  John  Norris,  his  heirs  or  assigns, 
in  the  possession,  use,  occupation,  or  enjoyment  of  the 
easements  or  other  privileges  thereby  granted  to  or  en- 
joyed by  him  as  owner  or  occupier  of  the  said  messuages, 
or  either  of  them.  That  by  virtue  of  the  said  indenture 
the  said  John  Norris  the  elder  became  entitled  to  the  said 
way,  and  the  liberties,  powers,  and  authorites  thereby 

granted 
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granted.    That  on  the  S9th  of  December  1801  he  made  18d($. 

his  will,  and  devised  the  said  messuages^  with  the  appor-       ^|f^"^^*^^ 
tenances,  together  with  the  said  way,  and  the  liberties,         _  v. 
privileges,  powers,  and  authorities  by  the  ssdid  indentare 
granted  to  Edward,  William,  and  John  Narris  the  younger^ 
in  fee,  and  died.    That  Edward,  William,  and  JoAn  Nor^ 
ris  the  younger  entered  and  became  seised ;  and  on  the 
26th  of  March  1808,  did  infeoff  the  said  Plaintiff  of  the 
said  new-erected  messuage,  and  granted  to  him  the  said 
way,  and  the  liberties,  privileges,  powers,  and  authorities 
by  the  said  indenture  granted,  and  other  appurtenances, 
to  hold  to  him,  his  heirs  and  assigns  for  ever,  by  virtue 
whereof  he  became  seised  in  fee  of  the  said  new-erected 
messuage,  with  'the  appurtenances,  and  entitled  to  the 
said  way  and  the  said  liberties,  privileges,  powers,  and 
authorities  by  the  said  indenture  granted.    That  the 
Plaintiff  on  the  1st  of  January  1805,  by  virtue  and  in  the 
due  exercise  and  enjoyment  of  the  liberties^  privileges, 
powers,  and  authorities 'by  the  said  indenture  granted, 
and  in  order  to  have  and  enjoy  the  said  way,  made  a  door 
in  his  said  messuage  leading  therefrom  into  the  said  piece 
of  land  at  a  certain  part  within  the  length  of  20  yards, 
and  put,  laid,  and  placed  in  the  said  pavement  of  the  said 
piece  of  land,  a  certain  flag-stone  against  'the  said  door 
within  the  length  aforesaid,  for  the  convenience  and  ne- 
cessary use  and  enjoyment  of  the  said  way  there,  yet  the 
Defendant  not  regarding  his  covenant,  but  intending  to 
obstruct  the  Plaintiff,  tore  up,  took  up,  spoiled,  and  da- 
maged the  pavement  of  the  said  piece  of  land  within  the 
space  aforesaid,  and  took  up  and  removed  the  said  flag- 
stone, by  reason  whereof  the  Plaintiff  was  obstructed 
in  enjo3ring  of  his  way  in  as  ample  a  manner  jas  he 
ought  to  have  done,  contrary  to  the  covenant  of  the  De- 
fendant. 

The  Defendant  pleaded  first  non  est  factum.  Secondly, 
That  John  Norris  the  elder  did  not  devise  modo  etfomuL 

Thirdly, 


Gbkkakd 

9, 


112  CASES  IN  HILARY  TERM 

1806.  Thirdly,  That  Edward,  miliam,  and  John  Narris  the 

younger  did  not  infeoff  modo  eifarmd.  Fourthly,  As  to 
taking  up  and  removing  the  flag-stone-ocfumemiioiiybe- 
Cqoki*  cause  he  says  that  he  the  Defendant  before  and  at  the 
said  time  when,  &c.  was  lawfully  possessed  of  the  said 
piece  of  land  in  the  said  indenture  described ;  and  being 
so  possessed  thereof,  the  Plaintiff  before  the  said  time 
when,  &c.  to  wit  on  the  1st  of  Jamuary  1805,  wrongfoUy 
put,  laid,  and  placed  the  said  flag-stone  in  the  said  de- 
claration mentioned  in  and  upon  the  said  piece  <rf  land, 
and  in  the  soil  thereof,  otherwise  than  for  the  necessaiy 
repairing  of  the  said  way  there,  or  for  ^*oying  the  same, 
for  which  reason  the  said  Defendant  took  up  and  removed 
the  said  flag-stone,  which  he  lawfully  might  for  the  cause 
aforesaid,  and  this,  &c.  wherefore,  &c.  Fifthly,  As  to 
the  residue  of  the  supposed  breach  of  covenant,  adumm  I 
non,  because  he  says  that  he  did  not  tear  up,  take  up, 
spoil,  or  damage  the  pavement  of  the  said  piece  of  land, 
or  obstruct  the  Plaintiff,  mode  et  formd,  concluding  to 
the  country. 

The  replication  joined  issue  on  the  1st,  2d,  3d,  and 
5th  pleas,  and  as  to  the  4th  the  Plaintiff  traversed  the  ! 
allegation  that  he  had  wrongfully  put,  laid  down,  and 
placed  the  said  flag-stone  in  the  said  piece  of  land,  and 
in  the  soil  thereof,  otherwise  than  for  the  necessary  en- 
joyment of  the  said  way. 

By  the  rejoinder  issue  was  joined  on  the  fourth  plea. 

At  the  trial  before  Lord  Elknborough  Ch.  J.  at  the  last 
summer  assizes  for  Stafford  the  only  question  was,  how 
far  the  right  of  the  Plaintiff  to  put  down  the  flag-stone 
mentioned  in  the  declaration  was  incident  or  appurtenant, 
needful  or  necessary  to  the  use,  occupation,  or  enjoyment 
of  the  road,  way,  or  passage  and  other  privileges  granted 
by  the  deed  of  the  19th  o{  September  1796.  It  was  proved 
that  the  house  where  the  flag-stone  was  put  down  was 
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built  for  John  Narris  the  elder  in  1797.    That  the  house         1806. 

when  first  built  had  no  door-way  into  the  passage,  but 

that  a  door-way  was  afterwards  made  and  used  for  12 

months  without  any  flag-stone,  after  which  the  Plaintiff 

put  down  tl^e  flag-stone  in  question  before  the  cfoor-way ; 

that  the  stone  was  2  feet  10  inches  in  length,  and  2  feet 

in  width,  one  inch  and  a  half  higher  than  the  surface 

on  the  side  next  the  door-way,  and  about  one  inch  on  the 

outside ;  that  it  is  usual  to  put  down  flag-stones  before 

door-ways;  that  the  door- way  in  question  might  have 

been  used  without  the  stone,  and  conveniently,  but  not 

so  conveniently  as  with  it.    A  verdict  was  found  for  the 

Plaintiff  by  consent,  with  liberty  to  enter  a  nonsuit  if 

the  Court  should  be  of  opinion  that  the  Plaintiff  ought 

not  to  have  recovered. 

Accordingly  a  rule  nisi  having  been  obtained  for  that 
purpose, 

Bayley  and  Onslow  Serjts.  showed  cause.  By  the  terms 
of  the  deed  the  Plaintiff  was  entitled  to  every  privilege 
needful  or  necessary  to  the  occupation  or  enjoyment  of 
the  way.  From  the  covenant  of  the  Defendant  not  to 
injure  the  pavement,  it  appears  that  it  was  intended  that 
the  way  should  be  paved.  The  way  itself  is  a  long  passage 
given  to  the  proprietor  of  the  house,  for  the  more  con- 
venient use  of  his  house,  and  as  it  was  proved  to  be 
usual  to  put  down  a  stone  of  this  description,  at  the  en- 
trance to  a  house,  it  may  be  considered  as  the  sort  ot 
pavement  which  is  proper  for  that  purpose.  The:word 
^  needful''  is  a  general  term,  and  the  construction  must 
depend  upon  the  subject  to  which  it  is  applied.  It  was 
determined  in  Senhouse  v.  Christian,  1 .  Term  Rep.  560. 
that  the  grant  of  a  right  of  way  for  carrying. coals  along 
a  particular  slip  of  land,  authorized  the  grantee  to  lay  a 
framed  waggon  way;  for  the  grantee  was  entitled  to  all 
privileges  necessary  to  give  such  a  road  as  it  was  the  in- 

VoL.  II.  I  tention 
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1806.  tention  of  the  parties  that  he  should  have.  Here  the 
Plaintiff  has  done  no  more  than  is  usual,  and  he  could 
not  have  enjoyed  his  right  of  way  so  conveniently,  unless 
he  had  done  what  he  has,  and  he  had  a  right  to  use  it 
in  the  manner  most  convenient  to  himself,  ph>vided  h« 
did  not  thereby  injure  the  grantor. 

WiUiaiM  and  Be$t  Seijts.  amt^.  Though  it  was 
proved  that  the  flag-stone  was  convenient,  it  was  not 
proved  to  be  either  needful  or  necessary  to  the  enjoymeiit 
of  the  Plaintiff's  right  of  way ;  and  though  where  woids 
are  doubtful,  the  Court  will  construe  them  most  strongly 
against  the  grantor,  yet  where  the  words  are  clear,  thejr 
are  Aot  to  be  carried  beyond  their  natural  import.  Thus 
in  Senhouse  v.  Christian,  though  the  Court  thought  that 
the  grantee  was  entitled  to  make  a  framed  waggon-way, 
because  it  was  necessary  for  the  conveyance  of  coals;  yet 
they  determined  that  he  was  not  entitled  to  make  a  road 
across  the  slip  of  land,  the  grant  being  of  a  way  along 
it  In  Lord  Darcy  v.  Agkwith,  Hob.  234.  it  was  held 
that  a  demise  by  words,  including  coal-mines,  did  not 
authorize  the  lessee  to  cut  timber  for  the  use  of  the  mines. 
In  the  case  of  ifodder  v.  Holman,  1  RbL  Abr.  391.  it  ii 
determined,  that  if  ^.  be  seised  in  fee  of  a  back  aideii 
a  town,  communicating  with  the  High  Stre^  by  a  gate 
oil  the  east;  and  also  of  a  messuage  and  piece  of  land 
adjoining  the  back  side  on  the  north ;  and  infeoif  A  of 
the  messuage  and  land,  and  grant  free  ingress,  egitas, 
and  regress  into  and  out  of  die  premises,  in,  through^ 
and  over  the  gate  and  backside,  B.  cannot  go  to  or  firom 
any  other  places  to  the  street,  without  going  to  the  mes- 
suage and  land,  for  the  grant  is  appurtenant  to  the  pie- 
mises;  and  it  is  also  said  in  the  same  page,  diat  if  a  man 
have  a  way  over  the  close  of  another  firom  D.  io.Black- 
acre,  and  then  purchase  land  adjoining  to  Bj^tmen,  he 

cannot 
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cannot  use  the  way  to  the  land  adjoining,  though  he  1806. 
oome  first  to  Blackacre^  and  from  thence  to  the  land  ad- 
joining. In  this  present  case|the  soil  of  the  road  belonged 
to  the  Defendant,  and  the  Plaintiff,  by  patting  down  the  ^**®""- 
flag-stone,  which  was  not  necessary  to  the  enjoyment  of 
his  way,  was  guilty  of  an  excess  of  the  power  granted 
to  kim ;  whatever  was  needful  and  necessary  he  was  en- 
titled to,  Mid  no  more.    . 

Hbath  J.  (a)  I  am  of  opinion,  that  the  Plaintiff  js 
entitled  to  retain  his  verdict  lliis  action  is  brought 
on  a  deed,  by  the  terms  of  which  it  is  competent  to  thie 
Plaintiff  to  do  any  thing  which  is  incident  to  the  grant  of 
a  right  of  way.  At  common  law  the  right  to  repair  i^ 
incident  to  the  grant  of  a  way.  The  verdict  is  said  to 
be  contrary  to  the  evidence,  which  was,  that  the  way 
might  be  conveniently  used  without  the  stone,  but  not 
so  ccmveniently.  If  the  Plaintiff  had  repaired  with 
gravel,  it  might  in  time  have  become  a  puddle ;  had'*he 
not,  therefore,  a  right  to  lay  this  stone  to  repair  it  per- 
manently ?  The  case  did  not  go  to  the  jury,  and  we  must 
therefore  consider  it  upon  the  deed  and  the  pleadings, 
and  it  appears  to  me,  upon  considering  tiikese,  that  it  was 
competent  to  the  grantee  to  repair  the  way  in  this  man- 
ner.    Verba  fortius  acdpiuniur  cantrd-prqferentem. 

RooKB  J.  I  am  of  the  samfe  opinion;  and  I  agree 
with  the  proposition  laid  down  at  the  bar,  that  the  grantee 
may  nse  the  way  in  the  manner  which  is  most  conveni- 
ent to  himself,  if  he  does  not  thereby  produce  inconve- 
nience to  the  grantor.  I  cannot  think  the  verdict 
wrong. 

(«)  Sir  Jamefl  Manifield  Cbief  Justice,  was  abtent  from  indispotitioD. 

1 2  Chambrb 
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180G.  Chambre  J.     I  quite  agree  io  thinking  that  the  ver- 

dict ought  to  stand.  We  ought  to  put  a  fair  and  reason- 
able construction  on  the  words  of  the  deed.  This  is 
nothing  more  than  a  grant  of  a  way  to  which  the  right 
of  repairing,  when  it  becomes  necessary  or  convenienty 
is  incident.  The  particular  words  in  question  could  have 
been  inserted  with  no  other  view  than  rather  to  enlarge 
the  right  which  the  common  Ikw  would  give.  I  cannet 
confine  the  construction  of  the  word  '' needful'*  to  strict 
necessity,  but  think  that  it  was  intended  to  convey  a 
reasonable  and  convenient  privilege.  The  nature  of  the 
thing  is  material  in  considering  the  effect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwelling- 
house,  and  the  grantee  ought  to  have  every  thing  need- 
ful for  the  occupation  of  his  dwelling-house ;  he  ought, 
therefore  to  have  the  opportunity  of  repairing  the  way 
in  such  a  manner,  that  it  should  not  be  wet  or  dirty  when 
he  or  his  family,  or  his  visitors  enter.  If  any  inconve- 
nience had  been  occasioned  to  the  grantor,  it  might  make 
a  difference,  but  that  is  not  the  case  here,  nor  is  it  to  be 
feared  that  any  right  can  hereafter  be  set  up  in  respect 
of  the  soil,  in  consequence  of  this  stone  having  been  pot 
down,  for  the  precise  extent  of  the  road  is  pointed  out 
Under  these  circumstances,  I  think  the  constmction  con- 
tended for  by  the  Defendant  is  too  narrow  and  haish, 
and  that  therefore  the  verdict  ought  to  stand. 

Postea  to  the  Plaintiff. 
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1»>6. 

Rogers  v.  Imblbton.  Feb.  3. 

^I^HE  Plaintiff  declared  thus :  ''  Thomas  Imbleton  the  Declaration  against 
yonnger^  was  attached  to  answer  William  Rogers,  *^f  i^^fendant,  for 
in  a  plea,  wherefore,  whereas  the  said  William,  at  the  ^^st  the  Plain- 
time  of  the  committing  of  the  grievance  hereinafter  tirs  horse  with 
mentioned,  was  lawfully  possessed  of  a  certain  horse  of  ^'^®  *°^  ^' 

lence,  alleging  it  to 

great  value ;  and  the  said  Thomas  was  also,  at  the  time  have  been  done  "by 
of  the  committing  of  the  said  grievance,  possessed  of  a  and  through  the 
certain  cart*  and  a  certain  horse  drawing  the  same,  and  ^^^  negiigen^^ 

^  inattention,  and 

then  had  the  care,  management,  and  driving  of  the  said  want  of  proper 
horse  and  cart  of  the  said  Thomas  ;  nevertheless  the  said  <^*"»"  ^  ^«  ^«- 
Thomas,  well  knowing  the  premises,  whilst  the  said  TAo-  ^^^  ^^  j|,j"  ^^ 
mas  was  driving  the  said  cart  and  horse,  and  had  his  said  ciaration,  as  not 
cart  and  horse  under  his  care  and  management,  took  so  *>«ing  in  tre»F»». 

,.^.-  ,  «•,  /.«  .1  ii  •      held  that  this  detla- 

littie  and  such  bad  care  of  the  said  cart  and  horse  m  ^^^^^^  ^^  ^^^  ^.„ 

driving  the  same,  that  the  said  cart,  by  and  through  the  good  (a). 

mere  negligence,  inattention,  and  want  of  proper  care  in 

the  said  Thomas  whilst  he  was  driving  his  said  horse  and 

cart,  ran  and  struck  against  the  said  horse  of  the  said 

T^ilUam  with  such  force  and  violence,  that  the  said  horse 

of  the  said  William  was  thereby  then  and  there  very  much 

hurt,  bruised,  and  wounded,  and  afterwards  died  of  the 

said  hurts,  bruises,  and  wounds;  and  whereupon  the 

said  William,  by  his  attorney,  complains,  that  whereas 

the  said  William,  at  the  time  of  the  committing  of  the 

said  grievance  hereinafter  mentioned,  to  wit,  on,  &c.  at, 

&c.  was  lawfully  possessed  of  a  certain  horse  of  great 

value,  to  wit,  of  the  value  of  502.  and  the  said  Tliomas 

was  then  and  there  possessed  of  a  certain  cart,  and  of  a 

certain  horse  then  and  there  drawing  the  said  cart,  and 

then  and  there  had  the  care,  management  and  driving 

of  the  said  cart  and  horse ;  yet  the  said  Thomas,  well 

(•->)  Vide  Cot-ff//T.  Lanwn^,  iCampb.     Huggett   t.    Montgomgry.   post.    446. 
4!'7.  Lotan  t.  Cross,  2  Campb.  464.      Hall  v.  Pickard,  3  Campb.  t^T, 

knowing 
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1806.  knowing  the  said  premises,  whilst  the  said  Thomas  was 

driving  his  said  cart  and  horse,  and  had  his  said  cart  and 
horse  under  his  care  and  management,  to  wit,  on,  .&c.  at, 
Imblbton.       ^^  1^^]^  ^  Utile  and  snch  bad  care  of  his  said  cart  and 

horse,  that  the  said  cart,  by  and  through  the  mere  neg- 
ligence, inattention,  and  want  of  proper  care  in  the  said 
nomas,  ran  and  struck  against  the  said  horse  of  the 
said  William  with  such  force  and  Tiolence,  that  the  said 
horse  of  the  said  William  was  thereby  then  and  there 
very  much  hurt,  bruised  and  wounded,  and  afterwards, 
to  wit,  on,  &c.  at,  &c.  died  of  the  said  hurts,  bruises, 
and  wounds ;  wherefore  the  said  WilUam  sayii  he  is  in- 
jured, and  hath  sustained  damages  to  the  value  of  502.; 
and  wherefore,  &c. 

To  this  declaration  the  Defendant  demurred,  and  assign- 
ed for  causes  that  the  said  declaration  contains  the  isame 
allegations  twice  over,  which  is  impertinent  and  nugatory. 
And  also,  for  that  the  same  contains  no  positive  charge, 
but  is  merely  by  way  of  recital,  and  does  not  state  the 
supposed  gtievance  therein  mentioned  to  have  been  oomr 
mitted  with  force  and  arms,  or  against  the  peace  of  our 
said  lord  the  lung;  and  also  that  the  said  declaration  is 
in  other  respects  uncertain,  insufficient,  and  informal. 

On  this  day  the  case  was  to  have  been  argued  by  Ba^- 
ley  Serjt  for  the  Plaintiff,  and  Shepherd  Serjt.  for  the 
Defendant. 

The  Court  however,  intimated  a  clear  opinion,  that 
as  the  injury  was  expressly  alleged  in  the  declara- 
tion to  have  arisen  from  mere  negligence,  inatten- 
tion, and  want  of  care,  the  demurrer  could  not  be  sus- 
tained ;  but  offered  to  allow  the  Defendant  to  withdraw 
his  demurrer  on  payment  of  costs,  and  producing  an 
affidavit  of  merits. 

To  this  proposal  Shepherd  acceded,  and  declined  to 
argue  the  case. 

Sir 
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Sir  J  AS.  Mansfield  Ch.  J.  then  said,  it  is  not  to  be         1806. 
considered  that  the  case  of  Ltame  v.  Bray.  3  East,  SOS. 
is  orertamedbj  the  present  At  the  same  time  I  maj  say 
thus  much,  that  upon  a  proper  case  it  may  be  fit  that  the       '""i-tToif. 
decision  of  the  Court  of  King's  Bench,  in  Leame  v.  Bray, 
should  be  reconsidered. 


Rootti 


Cooke  t;.  Ludlow.  f«6.  5. 

A  SS  UMPSIT  for  goods  sold  and  delivered,  and  goods  a.  in  Limdom,  n- 
bargained  and  sold.  ceirediooiderfroiii 

At  the  trial  before  Chambre  J.  at  the  GtaUAo// sittings  tosend^wK^tohim'' 
after  last  Michaelmas  term,  a  verdict  was  found  for  the  by  my  cxmrepact 
Plaintiff,  damages  121  6».  6d.,  subject  to  the  opinion  of  ^w^^  ^uid  «ari, 
the  Court  upon  the  foUowing  case.   On  the  23d  Navem-  only  nz  miiet  from 
ber  1802,  the  Plaintiffs,  who  were  partners  and  agricul-  thence)  infonning 
tural  implement  makers,  received  a  letter  by  the  post  ^^  ^atB**°\t 
fix>m  the  Defendant,  dated  WitUerboume  Court  near  know  when  to  ez- 
Bristol,  in  which  he  writes  :  "  Three  or  four  years  since  ^^^  ^*™ »  ^'  •^"^ 
I  had  a  patent  chaff-cutter  of  you,  which  for  some  time  fa,mwhenceMLeii 
answered  my  purpose  very  weU,  but  it  is  latterly  got  out  for  BrtKoj  sailed, 
of  order.    I  therefore  beg  the  favour  to  send  me  another  "*^  '"^^  ^' " 

he  wa«  told  at  the 

as  soon  as  you  can  after  yon  receive  this,  as  I  am  in  the  wharfthat  the  goods 

habit  of  using  a  great  deal  of  chaff:  you  will  be  so  good  ^^*^  «>"»«  ^y  ^« 

as  to  send  2  or  3  pair  of  knives.    Any  conveyance  by  V^^  ^^  ^^ 

which  it  will  reach  Bristol  will  be  convenient  to  me,  as  I  were  not  sent  on 

am  only  six  miles  from  it.    I  am,'*  &c.  And  in  a  post-  boardthe  Comm«w. 

script  to  that  letter  the  Defendant  writes :  "  I  will  thank  ^'^  uS^but^^ 

you  for  a  line  mentioning  when  you  send  the  chaff-cutter,  Mme  time  after- 

that  I  may  know  when  to  expect  it,  and  where  to  send  ^^^  ^^®  "*"*  ^^ 

another  Teasel.  B. 
after  the  arrifal  of  the  Com»mre4  at  Bristol,  witliout  the  goods,  made  no  further  inquiry  for  the 
goods,  and  A,  did  not  know  till  after  he  had  required  payment  of  the  goods,  that  they  had 
been  sent  by  another  ship,  which  he  then  communicated  to  B. — held  tliat  B.  was  liable  to  avy 
loss  of  the  goods. 

lor 
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1806.  for  it ;  and  the  sooner  I  can  get  it  the  more  agreeable,  as 
I  am  much  inconvenienced  for  want  of  chaff/'  On  the 
17th  December  following,  the  Plaintiffs'^sent  the  chaff- 
cutter  and  knives,  directed  to  the  Defendant,  to  Symonds' 
^liarf,  Tooley  Street,  at  which  wharf  some  of  the  Bristol 
vessels  load,  and  received  from  the  wharfingers  there  a 
receipt  of  the  same  in  the  following  words :  The  Com- 
merce, Chas.  Farquarson,  for  Bristol  17ih^Decmnber,  re- 
ceived Is.  6d.  J.  Af."  On  the  same  17th  December  the 
Plaintiffs  per  post  advised  the  Defendant  as  follows : 
R  Ludlow ,  Esq.  London,  17th  Dec.  1802. 

Bought  of  J.  Cooke,  Red-lion  Square. 
One  patent  chaff-cutter     --.-.- 

One  extra  pair  of  knives 

Package  and  cartage  6«.    Wharfage  2s.  6d. 

(Per  the  Commerce,  Chas.  Farquarson.) 
23d.    Two  pair  of  knives 

Per  Lys.  waggon       £14  10    6 
Sir, 
As  above  I  have  caused  to  be  delivered,  which  I  hope 
will  be  duly  received.    An  early  payment  will  oblige 
K  Ludlow,  Esq.  Your  n^ost  obedt.  servt. 

Winterboume  Court,  W.  J.  Cook. 

near  Bristol. 
The  Commerce  sailed  from  the  port  of  London  in  January 
1803  to  Bristol,  and  arrived  there,  and  Pollard  and  Son 
are  agents  to  all  Brts^o/ vessels  loaden  at  Symands^  wharf 
for  Bristol,  and  receive  all  the  goods  arriving  by  them. 
From  the  month  of  January  1803,  until  the  arrival  of  the 
Commerce  at  Bristol,  the  Defendant  made  continual  in- 
quiries of  the  agent  and  consignees  at  Bristol  if  she  had 
brought  the  chaff-cutter  in  question.  The  package  con- 
taining the  chaff-cutter  was  not  on  board  this  vessel  on 
its  arrival  at  Bristol.  It  is  the  invariable  custom  at  Sy- 
monds*  and  other  wharfs,  when  goods  are  left  there  to  go 

to 
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to  any  place  by  a  vessel^  to  give  a  receipt  for  the  goods  1806. 
as  going  by  the  vessels  then  loadings  without  regard  to 
the  capability  of  the  vessel  loading  to  contain  all  the  ar- 
ticles for  which  receipts  are  given ;  and  if  there  are  more  Lw»i*ow. 
goods  than'such  vessel  will  contain,  to  load  such  goods  as 
cannot  be  conveyed  in  such  vessel  on  board  the  next  ves- 
sel in  turn  that  sails  from  the  wharf.  The  Commerce  was 
the  vessel  loadingat  the  wharf  at  the  time  the  chaff-cutter 
was  delivered  to  the  wharfinger,  but  such  vessel  was  fully 
loaded  with  other  goods  in  turn  which  came  there  before 
the  chaff-cutter,  so  that  the  chaff-cutter  and  other  goods 
delivered  at  the  same  time  to  be  sent  to  Bristol  were  left 
out  of  that  vessel,  and  were  afterwards  by  the  wharfinger 
put  onboard  another  vessel  called  the  Aaitcy,  which  sailed 
from  Symonds'  wharf  on  the  13th  Jpril  1803,  for  Bristol, 
and  duly  arrived  at  PoUarcTs  wharf  with  the  chaff-cutter 
on  board.  The  chaff-cutter  was  landed  from  the  Nancy 
at  Pollard* s  wharf,  Bristol,  and  stiU  remains  there.  The 
wharfinger  did  not  give  notice  either  to  the  consignor  or 
to  the  consignee  that  the  chaff-cutter  had  not  been  taken 
on  board  the  Commerce,  or  that  it  had  been  sent  by  any 
other  ship.  No  correspondence  or  communication  what- 
ever passed  between  the  parties  until  about  the  middle  of 
the  following  year  (1804),  when  the  Plaintiffs  applied  for 
payment  of  their  demand,  and  in  a  short  time  afterward, . 
viz.  on  the  20th  July  in  that  year,  received  a  letter  from 
the  Defendant,  stating  that  he  had  not  received  any  chaff- 
(mtter  whatsoever,  though  he  had  made  repeated  inquiries 
at  PoUard^s  wharf  for  the  same,  firom  the  receipt  of  the 
Plaintiff's  invoice  until  the  arrival  of  the  Commerce  at 
Bristol  without  the  chaff-cutter,  and  therefore  had  got 
his  old  one  repaired.  On  the  22d  of  November  1804,  the 
Plaintiffs  wrote  to  the  Defendant,  stating  that  they  would 
not  agree  to  sustain  any  loss,  and  informing  him  that  by 
inquiry  made  that  morning  at  Symonds'  wharf,  they  found 
that  the  chaff-cutter  was  not  forwarded  by  the  Commerce* 

but 
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1806.  but  was  put  on  board  the  Nancy y  which  left  London  on 
the  13th  of  April  1803 ;  and  that  Pollard  and  Son  on 
the  quay  at  Bristol  were  the  agents  for  that  ship.    This 

Ludlow.  ^j^g  ^^  ^^^  intimation  which  the  Defendant  received 
from  the  Plaintiffs  that  the  chaff-cutter  had  been  aeai 
by  the  Nancy. 

The  question  for  the  opinion  of  the  Court  was^  Whe- 
ther the  Plaintiffs  were  entitled  to  recover? 

Shepherd  Serjt.  was  to  have  argued  on  behalf  isi  the 
Plaintiff,  but  the  Court  called  upon  the  Defendant's 
counsel  to  begin. 

Be$t  Serjt.  for  the  Defendant.  In  this  case  no  such  de- 
livery was  ever  made  of  the  chaff-cutter  to  the  use  of  the 
Defendant,  as  wfll  entitle  the  Plaintiff  to  maintain  an  ac- 
tion for  it.  The  several  cases  which  have  been  determined 
have  gone  no  further  than  this,  that  if  the  vendee  direct 
the  vendor  to  send  the  goods  by  any  particular  carrier,  a 
delivery  to  such  carrier  is  a  delivery  to  the  vendee.  But  if 
the  vendee  chuse  the  carrier  without  any  directions  fiom 
the  vendor,  the  vendee  is  answerable  for  the  goods.  The 
question  is,  whether  a  person  in  London  who  receives  an 
orderfor  goods  (or  Bristol,  satisfies  that  order  by  a  delivery 
of  the  goods  to  a  wharfinger  in  London.  The  vendee  at 
Bristol  has  no  control  over  the  wharfinger  in  London,  and 
has  no  means  of  looking  over  the  goods.  It  is  therefore 
more  convenient  that  the  vendor  should  be  responsible  for 
the  acts  of  the  wharfinger.  In  the  present  case  the  vendor 
gave  notice  that  the  goods  were  put  on  board  one  vessel, 
when  in  fact  they  were  put  on  board  another.  The  ven- 
dee therefore  has  been  misled  by  the  act  of  the  v^idor. 
Independent  of  which,  the  Plaintiff  was  guilty  of  neglect 
after  he  received  information  from  the  Defendant  that  the 
goods  had  not  arrived,  in  not  taking  some  steps  sooner 

to 
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to  acquaint  the  Defendant  with  the  conveyance  by  which 
the  goods  actually  went. 

Sir  James  Mansfibld  Ch.  J.  This  question  does  not 
depend  upon  the  liability  of  particular  persons  to  answer 
for  the  misconduct  of  the  wharfinger.  For  it  does  not 
appear  that  any  neglect  is  imputable  to  the  wharfinger 
for  not  sending  the  goods  by  the  Commerce.  The  single 
question  is^  whether  the  Plaintiff  has  reasonably  complied 
with  the  order  sent  to  him  by  the  Defend^t ;  and  whether 
it  be  owing  to  the  fault  of  the  Plaintiff  or  the  Defendant 
that  the  goods  were  not  received.  If  the  fault  be  impu- 
table to  the  latter,  he  must  pay  the  former  the  value  of  the 
goods.  The  Defendant,  in  his  letter  of  the  28d  of  Navemr 
her  1802,  says, ''  any  conveyance  by  which  it  will  re^ch 
Bristol^  will  be  convenient ;  and  desires  to  be  informed 
when  the  chaff-cutter  is  sent,  that  he  may  know  when  to 
expect  it,  and  where  to  send  for  it."  The  chaff-cutter, 
being  a  heavy  instrument,  was  sent  by  water,  and  the 
Defendant  could  hardly  suppose  that  it  would  be  sent  by 
land.  On  the  17th  of  December  the  Plaintiffs  write  to 
inform  the  Defendant  that  it  is  sent  by  the  Cknnmerce. 
The  Commerce  sailed  in  January,  and  after  her  arrival  at 
Bra^o/theDefendant  made  frequent  inquiries  atPoUard's 
wharf,  firom  which  he  found  that  the  chaff-cutter  did  not 
arrive  by  the  Commerce.  Under  these  circumstances  he 
remains  in  perfect  silence,  and  never  informs  the  Plain- 
tiffs until  the  20th  of  July  1804  that  it  had  not  arrived. 
What  then  were  the  Plaintiffs  to  conclude  ?  They  had 
sent  it  by  the  proper  conveyance  to  Bristol,  and  had  writ- 
ten to  the  Defendant  to  tell  him  so.  They  must  there- 
fore suppose  either  that  it  had  been  received,  or  that  they 
would  have  had  information  to  the  contrary.  If  the 
Defendant  had  informed  the  Plaintiffs  that  the  chaff- 
cutter 
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1806.  cutter  had  not  arrived  by  the  Commerce,  they  might  have 
inquired  at  the  wharf^  and  remedied  the  mistake ;  instead 
of  this,  he  leaves  them  in  perfect  ignorance,  and  under 

Ludlow.  ^y^^  supposition  that  it  had  been  received ;  and  it  is  not 
until  application  is  made  for  payment  in  July  1804  that 
he  gives  any  intelligence  of  the  non-arrival  of  the  article. 
In  whom  then  is  the  fault?  Not  in  the  Plaintiffs.  They 
sent  the  chaff-cutter  to  the  wharf,  and  gave  notice  to  the 
Defendant.  The  ship  however  being  fuU,  the  chaff-cutter 
does  not  go  by  that  ship,  but  according  to  all  custom  goes 
by  the  next  to  the  same  port ;  and  the  Defendant  having 
information  that  it  has  been  sent,  does  not  acquaint  the 
Plaintiffs  of  its  non-arrival  till  a  year  and  a  half  afterwards. 
If  it  had  never  arrived  at  all,  it  is  very  questionable  whe- 
ther the  Defendant  would  not  have  been  liable  to  pay 
for  it,  because  it  was  his  duty  immediately  to  inform  the 
Plaintiffs  of  its  non-arrival.  The  article  was  sent  in  the 
common  course,  and  it  was  the  Defendant's  own  fault 
that  he  had  it  not.  There  is  nothing  to  blame  in  the  con- 
duct of  the  Plaintiffs ;  they  sent  the  chaff-cutter  accord- 
ing to  order,  and  it  was  the  fault  of  the  Defendant  not 
to  give  notice  in  due  time  that  he  had  not  received  it 

Heath  J.  It  is  not  necessary  to  add  much.  I  do 
not  consider  the  wharfinger  as  in  any  degree  the  agent 
of  the  Plaintiff;  he  is  the  agent  of  the  Defendant,  by 
whose  order  and  direction  the  goods  were  sent.  No 
negligence  is  imputable  to  the  Plaintiffs  in  not  inquiring 
after  the  goods.  They  had  no  notice  bf  the  non-delivery 
until  July  1804.  Nothing  is  more  common  than  in  the 
case  of  waggons,  where  one  is  full,  to  send  the  goods  by 
the  next. 

RookeJ.  I  am  of  the  same  opinion.  The  Plaintiffs  in 
this  case  have  dope  every  thing  which  they  were  bound 

to 
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to  do,  and  die  Defendant  was  guilty  of  gross  negligence         1806. 
in  not  giving  earlier  notice. 


Cooke 

V, 

Chambrb  J.    I  am  entirely  of  the  same  opinion.  Ludlow. 

Postea  to  the  Plaintiffs. 


Wright  v.  Bond*  fet.  s. 

TVIS  was  a  case  sent  by  the  Lord  Chancellor  for  the  a.  deTised  a  ho<iM 
opinion  of  the  Judges  of  this  Court.  *?/"  ""^^^  ^ 

'  ®  life,  and  after  her 

nomas  King  being  seised  in  fee  according  to  the  cus-  death  "  to  the  eldest 
torn  of  the  manor  of  Stoke  Newington  in  the  county  of  wo  of  E.  K.  and  if 
Uiddkgex,  of  the  moiety  of  certain  copyhold  premises,  ^  ^^^  ^en 
part  and  parcel  of  the  same  manor  which  had  been  by  to  the  eidett  ion  of 
kim  previously  surrendered  to  the  use  of  his  will,  accord-  ^'  ^•"  ^®  ^^  <^«- 
ing to  the  custom  of  the  said  manor,  by  his  will  duly  „  ^ ^e^eide^Km 
Blade  and  dated  the  12th  of  March  1741,  devised  as  fol-  of  £.  k.  bat  if  the 
lows:  "  I  give  to  my  loving  mother  Mary  King  of  the  "id £.ir. aforesaid 

.  ,      ^    ^      .  „   ,       ,  ,      ihonldhavenomale 

said  parish  oi  Newington  all  that  house  or  tenement  stand-  i^eir,  then  my  will 

ing  and  hein^  in  Newington  aforesaid,  near  to  the  Three  » that  the  aforesaid 

Crowns,  with  the  appurtenances  thereto  belonging,  and  j*^"**^^*^"^ 

now  in  the  occupation  of  the  widow  Emms,  and  she  the  aforesaid  son  of /.jt. 

said  bouse  to  enjoy  during  her  life,  and  after  her  decease  to  him  and  his  heirs 

to  the  eldest  son  of  Edward  King  of  the  county  of  Bed-  ^^l^  eldest  son 

fwdshire  :  and  if  the  said  Edward  King  should  have  no  should  offer  to  sell 

male  heir,  then  to  the  son  of  John  King  of  Sundm  in  the  *  "o^gage  such 

copyhold  lands  and 

tnwmenti  aforesaid,  then  he  gave  the  aforesaid  lands  and  tenements  to  T.  C.  in  fee.    He  then  gave 

kis  penooal  estate  to  T*  C.  directing  him  "to  be  at  the  charges  of  taking  up  and  admitting  the  said 

ddot  soQ  as  afiire-mentioned  to  the  said  copyholds  out  of  the  said  personal  estate,  and  in  the  name 

tf-^'said  K."    He  then  gave  the  rents  and  profits  of  the  copyholds  to  T.  C.  for  seren  years,  and 

tbca  **  to  tha  aiore-mentioned  el4eBt  son.    Bat  if  the  said  T.  C.  should  die  before  the  end  of  the 

WW  ]f«en>  then  the  aforesaid  eldest  son  of  the  K't  to  take  and  enjoy  the  said  estate  forthwith  to 

^cn  and  their  heirs  for  erer.'*    Held  that  the  eldest  son  of  £.  JT.  took  an  estate  in  fee  under  this 

viU iatbt  copyhold  premiics. 

county^ 


Whioht 

V. 

Bond. 


126  CASES  IN  HILARY  TERM 

1806.  county  aforesaid.  I  also  give  and  bequeath  to  the  eldest 
son  of  Edward  King  yeoman^  living  in  the  connty  of  Bsd- 
fordshire,  all  my  copyhold  lands  and  (ienements  lying  and 
being  in  the  parishes  of  Stoke  Newingtan  and  Hortuey  in 
the  said  county  of  Middlesex :  but  if  the  said  Edward 
King  aforesaid  should  have  no  male  heir^  then  my  will  is 
that  the  aforesaid  lands  and  tenements  I  beqiieath  to  the 
eldest  son  of  John  King  yeoman^  living  in  the  parish  of 
Sunden  in  the  aforesaid  county  of  Bedford,  to  him  and 
his  heirs  for  ever.  But  if  the  said  eldest  son  should  offer 
or  endeavour  to  sell  or  mortgage  such  copyhold  lands  and 
tenements  aforesaid^  then  my  will  is  that  the  aforesaid 
lands  and  tenements^  upon  sufficient  proof  as  afore*m^- 
tioned,  I  bequeath  to  my  kinsman  Thomas  Conway  of 
Stoke  Newingtan  aforesaid,  him  to  enjoy  and  his  heirs  for 
ever.  I  also  bequeath  to  my  kinsman  Thomas  Conway 
aforesaid  all  my  personal  estate,  both  in  stock  and  debts, 
which  shall  be  then  due  to  me  at  my  decease,  he  pajring 
out  of  such  personal  estate  my  funeral  charges,  and  what 
just  debts  soever  I  owe  at  the  time  of  my  decease, and  also 
to  be  at  the  costs  and  chains  of  the  court  of  the  said  seve- 
ral manors  of  taking  up  and  admitting  the  said  eldest  son 
as  afore-mentioned  to  the  said  copyhold  lands  and  tene- 
ments out  of  the  said  personal  estate,  and  in  the  name  of 
the  said  JSTf  119.  But  that  he  the  said  TTiomos  CbniMy  shall 
for  the  first  7  years  to  come  after  my  decease  receive  and 
enjoy 'the  rents  and  profits  of  the  above-mentioned  copy- 
hold lands  and  tenements,  and  after  the  expiration  of  the 
said  7  years  then  to  the  afore-mentioned  eldest  son.  But 
if  the  said  Thomas  Conway  should  depart  this  life  before 
the  expiration  of  the  said  term  of  7  years,  then  the  afore- 
said eldest  son  of  the  Kings  to  take  and  enjoy  the  said 
estate  forthwith  to  them  and  their  heirs  for  ever." 
Shortly  after  making  the  said  will,  the  said  Thomas  King 
died,  leaving  the  same  unrevoked,  and  Edward  King  the 
younger,  the  eldest  son  of  the  said  Edward  King  named 

in 
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in  tbe  Enid  wiU>  was»  At  a  court  holdeii  of  the.  said  manor  1806. 
on  liie  19th  May  1743,  duly  adtnitted  in  his  proper  per- 
son to  the  said  copyhold  premises  as  devisee  of  the  said 
Thomas  King,  to  l^old  to  him  and  his  heirs.  Edward  ^^^* 
King  the  yotmger  died  in  1756>  leaving  an  infant  son 
named  John  King,  who  was  duly  admitted  as  heir  to  his 
lather  to  the  said  copyhold  premises ;  to  hold  to  him 
and  his  heirs^  at  a  court  holden  for  the  said  manor  on 
the  10th  of  August  1757,  being  then  of  the  age  of  7  years, 
by  Edward  King  the  elder,  his  grandfather ;  and  on  the 
21st  of  May  1789,  the  last-mentioned  John  King  duly 
surrendered  the  said  premises  to  the  use  of  Joseph 
Wright,  his  heirs  and  assigns  for  ever,  who  at  the  same 
court  was  admitted  tenant  thereof  accordingly. 

The  question  for  the  opinion  of  the  Court  was.  What 
estate  the  ddest  son  of  Edward  King  the  elder  took 
under  the  said  will  of  the  said  ThoiMLs  King  in  the  copy- 
hold premises  in  question  ? 

hens  Serjt.  for  the  Plaintiff.  I  contend  that  the  eldest 
son  of  Edward  King  took  an  estate  in  fee  under  the  will. 
The  words  ''  to  him  and  his  heirs  for  ever,"  must  be 
understood  as  equally  applicable  to  the  eldest  son  of  £i- 
ward  King  in  case  he  should  take,  as  to  the  eldest  son  of 
JoAifXtn^,  in  case  he  should  take.  The  testator  intended 
tliat  one  of  them  should  have  his  estate,  and  that  who- 
ever took  it  should  have  it  in  fee.  Had  it  been  his  in-^ 
tention  that  the  first  should  take  for  Hfe,  and  the  second 
in  fee,  the  will  would  have  been  differently  worded,  and 
the  estate  would  have  been  given  to  the  eldest  son  of  £L 
K. ;  but  if  JSL  K.  should  depart  without  male  heir,  then 
to  the  eldest  son  of  J.  K.  and  his  heirs  for  ever.  Besides, 
it  appears  from  other  parts  of  the  will  that  it  was  the  in- 
tuition of  the  testator  to  give  an  estate  in  fee  to  the  eldest 
son  which  should  take.  First,  the  testktor  declares,  that 
if  the  said  eldest  son,  without  distinguishing  between  the 

son 
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1806.         son  of  £  K.  and  the*8on  of  /.  K,,  shall  offer  to  sell  or 
^'^r^^^^      mortgage,  the  estate  shall  go.  over;  next  after  directing 
V.  T.  Coiiu;ay  to  pay  certain  charges  out  of  the  personal  es- 

tate, and  particularly  the  charges  of  admitting  the  said 
eldest  son  to  the  copyholds  in  the  name  of  the  said  King^ 
he  directs,  that  T.  Conway  as  a  compensation  shonld  en- 
joy the  rents  and  profits  of  the  copyholds  for  7  years; 
and  that  after  the  expiration  of  7  years  they  should  go 
to  the  afore-mentioned  eldest  son;  but  if  71  Conwaif 
should  die  before  the  end  of  7  years,  then  the  afore-men- 
tioned eldest  son  of  the  Kings  should  take  and  enjoy  the 
estate  forthwith  to  them  and  their  heirs  for  ever.  The  only 
difficulty  in  this  case  arises  from  the  length  of  the  first 
sentence.  Butif  the  whole  devise  to  the  eldest  son  of  JE.  K. 
and  the  eldest  son  of  J.  K.  be  only  one  sentence,  then  the 
words  "  to  him  and  his  heirs  for  ever"  will  apply  to  both. 
In  1  BoU.  Jbr.  844.  line  30.  it  was  held,  "  that  if  a  man  \ 
devise  Blackacre  to  one  in  tail,  and  also  Whiteacre,  the 
devisee  shall  have  an  estate  tail  in  Whiteacre  also,"  for 
it  is  all  one  sentence,  and  the  words  of  lipiitation  go  to 
both. 

Shepherd  Sei^t.  for  the  Defendant.  The  eldest  son  of 
Edward  King  took  only  an  estate  for  life.  The  testator 
seems  not  to  have  known  in  what  terms  to  give  an  estate 
in  fee,  for  he  first  gives  to  the  eldest  son  of  JE.  K.  without 
words  of  limitation,  and  afterwards  to  the  eldest  son  of 
J.  K.  and  his  heirs  for  ever.  It  is  impossible  so  to  con- 
strue the  devise  as  to  make  the  words  ''  to  him  and  .his 
heirs  for  ever"  aT>t>W  to  the  eldest  son  of  K  K.  There 
is  no  distinction  between  saying  "  to  the  eldest  son  of 
J.  K.  and  his  heirs  for  ever,"  and  ^'  to  the  eldest  son  of 
J.  X.,  to  him  and  his  heirs  for  ever."  The  addition  of 
the  words  ^'  to  him,"  rather  strengthens  the  application 
of  the  words  of  limitation  to  the  eldest  son  of  J.  K, 
The  devise  therefore  is  '^  to  the  eldest  son  of  £.  K.,  and 

if 
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ifRK.  have  no  male  heir,  then  to  the  eldest  son  of         1806. 

J. K.  and  his  heiis  for  ever.     The  only  ground,  there-      ^"v^rT^ 

fore,  upon  which  it  can  be  made  out,  that  an  estate  in  v. 

fee  is  given  to  the  eldest  son  of  K  K.  most  be  by  incor-  ^^^ 

porating  the  latter  words  of  the  will  '^  to  them  and  their 

heirs  for  ever/*  with  the  first  devise.    But  this  cannot  be 

done  without  a  strong  apparent  intention.  In  Roe  ex  dem 

Bowes  V.  Blackett,  Cowp.  240.  it  is  said,  ''  in  order  to 

make  a  devise  of  lands,  without  any  limitation  added, 

a  fee,  such  an  intention  must  appear  as  is  sufficient  to 

satisfy  the  conscience  of  the  Court  in  pronouncing  it 

ffoch.    If  it  is  barely  problematical  the  rule  of  law  must 

take  place."    The  latter  part  of  the  will  does  not  show 

an  intention  that  the  eldest  son  who  should  come  into 

possession  of  the  estate,  should  hold  it  in  fee.    For  the 

words  there  used  apply  only  to  the  event  of  T,  Conway 

dying  within  7  years.    Whatever  ground,  therefore,  they 

ndght  afford  for  giving  an  estate  in  fee  to  the  eldest  son 

of  JSL  £.  upon  the  event  of  T.  Conway  dying  within  7 

years,  they  afford  no  ground  for  construing  the  first 

devise,  which  is  to  take  place  at  all  events  as  a  devise 

in  fee. 

Sir  Jas.  Mansfield  Ch.  J.     This  case  comes  from 
the   Court  of  Chancery.    The  opinion  of  the  Court, 
Iheiefore,  is  not  to  be  delivered  in  public,  but  will  be 
certified  to  the  Lord  Chancellor.    It  is  usual,  however, 
to  state  the  reasons  upon  which  the  certificate  is  to  be 
founded.    Taking  all  the  parts  of  this  will  together,  im- 
pofect  as  they  are,  it  is  impossible  not  to  see  that  when 
the  testator  uses  the  singular  number,  he  so  far  means  the 
phiialy  as  to  apply  it  to  the  son  either  of  Edward  King 
or  John  King,  according  as  the  event  may  happen.    The 
question  then  is,  whether  having  given  an  estate  of  inhe- 
ritance to  one,  he  must  be  considered  as  having  given  it 
to  both.    I  need  not  repeat  the  first  clause  of  devise,  the 
Vol.  II.  K  latter 
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1806.  latter  part  of  which,  after  ^ving  the  estate  to  the  eldest 
son  of  John  King,  immediately  concludes  with  these 
words,  *^  to  him  and  his  heirs  for  ever."  If  this,  clause 
had  stood  alone  it  would  have  been  very  difficult  to  make 
out  that  the  elder  son  of  Edward  King  took  an  estate  of 
inheritance,  for  the  word  ''  him"  being  a  relative  tenn, 
must  relate  to  the  eldest  son  of  John  King.  Consideiiiig 
the  other  parts  of  the  wfll,  however,  it  mity  be  fiddy 
argued  that  he  meant  more  by  these  words,  than  they  seean 
to  import  when  taken  alone.  He  goes  on,  ''  if  the  said 
eldest  son  shall  offer  to  sell  or  mortgage."  There  he  cer- 
tainly means  both.  In  the  event  then  of  either  of  these 
persons  offering  to  sell,  he  gives  an  estate  in  fee  to  T. 
Conway.  This  would  be  a  void  devise  if  he  had  not 
given  an  estate  of  inheritance  to  these  persons.  He  then 
directs  the  expence  of  admitting  the  eldest  son  as  afore- 
said to  the  copyhold  lands,  and  in  the  name  of  the  said 
King,  to  be  paid  by  Conway  out  of  the  personal  estate. 
What  does  he  mean,  but  that  eldest  son  which  will  be 
entitled,  that  is,  either  of  the  two  sons,  as  the  event 
shall  be.  Then  after  giving  the  rents  and  profits  to  Ctm- 
way  for  the  first  7  years,  he  says,  ^'  then  to  the  afimre- 
mentioned  eldest  son ;  but  if  Conway  should  die  within 
7  years,  then  the  aforesaid  eldest  son  of  the  Kimg$  to 
take."  This  clearly  shows  that  the  words  ''  eldest  son** 
must  refer  to  both,  for  there  could  not  be  one  eldest  son 
of  two  men.  And  he  concludes,  '*  to  take,  and  enjoy 
the  said  estate  forthwith,  to  them  and  their  heirs  for  ever.** 
If  then  by  the  eldest  son  of  the  Kings  he  meant  thatofie 
of  two  persons  who  should  be  entitled  to  take  according 
to  the  event,  when  he  adds,  *^  to  them  and  their  heirs 
for  ever,"  he  must  be  considered  as  giving  an  estate  in 
fee  to  each.  The  only  way  to  get  rid  of  this  constmc- 
tion  is  to  confine  the  estate  to  the  event  of  Conway  dying 
within  7  yearft.  But  this  would  be  a  most  whimsical 
construction.  The  cl  earmeaning  was  thai  Coitit*ay  should 

have 
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bare  the  estate  for  7  years,  and  subject  to  that  the  1806. 

eldest  son  of  Edward  King,  or  of  John  King,  should       ^""^p^*^^ 
have  it    He  did  not  mean  that  any  person  coming  after 
Comoay  should  have  any  benefit,  and  therefore  he  in- 
serts a  provision  with  respect  to  Conwasr's  death  within 
7yeaiB.  I  am  clearly  of  opinion,  that  this  was  a  gift  to  the 
ddest  sons  of  the  two  Kings,  first  to  one  and  then  to  the 
other,  as  the  event  should  turn  out.   That  Conway  was 
to  have  the  rents  and  profits  for  7  years,  and  subject  to 
that  the  estate  was  to  go  to  the  eldest  son  of  Edward 
King   or  the  eldest  son  of  John  King  according  to 
the  event,  in  fee. 

Heath  J.  I  agree*with  my  Lord  Chief  Justice,  both 
IB  the  oomments  which  he  has  made  on  this  will,  and 
the  urterpretation  which  he  has  put  upon  it. 

RooKB  J.    I  am  of  the  same  opinion. 

Ch  AMBRB  J.    I  am  of  the  same  opinion. 

Tbe  following  certificate  was  afterwards  sent  to  the 
Ixnd  Chancellor. 

Having  heard  the  arguments  of  counsel  on  both  sides, 
we  are  of  opinion  that  the  eldest  son  of  Edward  King  the 
elder  took  under  the  will  of  the  said  Thomas  King  an 
estate  in  fee  simple  in  the  copyhold  premises  in  question, 
subject  to  such  estate  and  interest  (if  any)  as  the  said 
ThowMU  Conway  took  therein  for  the  first  7  yeans 
aiker  the  testator's  death. 

J.  Mansfield. 
J  Heath. 

G.  ROOKE. 

A.  Chambrb. 
K2 
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Feb.  5.  GrBENSLADE  v.    ROTHEROB. 


nPHIS  was  an  application  to  set  aside  proceedings  far 
irregularity^- the  Defendant  having  been  served  with 


Defendant  was  lerv- 
ed  with  a  writ 
Btylinghim  "John;** 

hA  did  not  appear,  a  writ  Styling  him  '' JoAii/"  and  afterwards  declared 
but  Plaintiff  catered  against  ^by  the  name  "  of  WiUiam  sued  by  the  name  of 
Lw^*Wm^«ttd  John.*'  The  Defendant  had  not  appeared^  but  the  Plain- 
deciaied  againat  tiff  entered  a  common  appearance  for  him^  and  filed  the 
himconditionaUyby  declaration  conditionally  in  the  office. 

thenameof'WilU-  *" 

am  sued  by  the  naaie 

of  John  :**  held  irre-  CockM  Scrjt.  showed  cause^  and  admitting  that  in  the 
^^(''^  caseof  Doo  v.  Buicher^S  TarmRep.6ll.  asinular  Uim- 

der  had  been  held  fatal  by  the  Ck>urt  of  King's  Bench, 
observed,  that  in  Symmers  v.  Wason,  1  Bos.  &  Pti/Z.  lOS. 
this  Court  had  come  to  a  contrary  determination. 

Williams  Serjt.  in  support  of  the  rule,  urged  that  in 
Symmers  v.  Wason^  the  Plaintiff  had  not  as  in  this  case 
entered  a  common  appearance  for  the  Defendant,  where- 
as the  case  of  Doo  v.  Butcher  was  a  precise  authority  in 
point  for  the  Defendant. 

The  case  stood  over  till  the  next  day,  when  Sir  James 
Mansfield  Ch.  J.  said,  the  case  of  Doo  v.  Butcher  bemg 
precisely  in  point,  had  great  weight  with  him,  though  not 
inclined  to  favour  such  objections,  and  observed,  that  as 
the  Defendant  had  not  been  served  with  the  writ  by  his 
right  name,  he  could  not  be  deemed  in  law  to  have  been 
served  at  aU,  and  that  such  want  of  service  could  not  be 
cured  by  the  declaration  being  filed  against  him  by  his 
right  name. 

Rule  absolute. 

(a)  And  see  Smith  ▼•  PatUn,  6  Taunt,  115. 
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1806. 

Inman  v.  Huish.  '    ^"^[fi^*^ 

^I^HIS  was  a  role  to  show  cause  why  proceedings  A  testatum  atpUu 
should  not  be  set  aside  for  irregularity.  ''•^^  ^"^  "*^« 

__-      _-_    ..«.-..-  .  ^  returnable  on  a  day  . 

The  Plaintra  having  issued  a  testatum  capias  out  of  ^^^^^  instead  of 
London  into  Middlesex  with  an  ac  etiattt  clause  for  50/.  on  a  general  return- 
promises,  returnable  on  the  last  day  of  Michaelmas  term,  ^^^*  was  iieW  ure- 

gular.    Andtlie 

and  indorsed  for  Imil  19/.  and  upwards,  arrested  the  De-  ^^j^^  refused  to 
fendant,  who  gave  a  bail  bond  to  the  sheriff,  and  in  this  amend  it  on  account 
term  obtained  a  rule  to  show  cause  why  the  proceedings  ®^^®^**'  w* 
should  not  be  set  aside  on  account  of  the  capias  being 
returnable  on  a  day  certain  instead  of  a  general  return- 
day. 

Shepherd  and  Bayley  Seijts.  showed  cause.  The  object 
of  the  capias  being  merely  to  bring  the  party  into  court, 
as  soon  as  the  party  has  appeared  all  defect  in  the  process 
is  cured;  at  least  no  such  defect  could  be  taken  advan- 
tage of  upon  writ  of  error ;  and  it  should  seem  that  the 
Court  will  not  set  aside  proceedings  for  irregularity  upon 
such  an  objection  as  this,  for  in  Elmes  v.  Tbmfinson, 
Barnes,  23D.  where  a  writ  of  inquiry  in  a  proceeding  by  bill 
was  returnable  on  a  general  return-day,  the  Court  refused 
to  set  it  aside,  though  it  ought  to  have  been  on  a  day  cer- 
tain. There  is  no  reason,  however,  why  a  capiat  should 
not  be  returnable  on  :i  day  certain.  Original  writs  which 
issue  out  of  the  Court  of  Chancery  returnable  in  another 
court  are  made  returnable  on  general  return-days,  be- 
cause it  is  unknown  to  the  Court  of  Chancery  what  days 
may  be  convenient  to  the  other  court  for  the  return,  but 
there  is  no  reason  why  judicial  vrrits,  which  are  retum- 
,able  in  the  court  which  issues  them,  should  not  be  made 
returnable  on  a  day  certain,  because  that  court  must 
know  what  days  are  convenient  to  itself.  The  reason 
i^hy  writs  o(  capias  have  been  made  returnable  on  general 

(a)  And  see  Kenworthy  t.  Peppiat,  4  B.  &'A.  988* 

return- 
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1806.         return-days  probably  was  this,  that  a  judge  together  with 
a  clerk  of  the  essoins,  formerly  sat  upon  the  general  return- 
days  when  essoins  might  be  cast  in  personal  actions,  and 
if  no  essoin  was  cast,  a  ne  redpiaiur  was  entered  on  the 
next  day,  for  which  purpose  a  particular  officer  probaUy 
attended ;  if  therdCpre  process  was  not  returnable  on  a 
general  return-day,  there  might  be  no  clerk  to  receive 
the  Defendant's  excuse ;  but  no  possible  inconvenieBce 
can  now  arise  from  making  9l  capias  returnable  on  a  day 
certaiB.    The  capias  presumes  an  original  writ  to  have 
issued  out  of  Chancery  for  a  trespass  quare  clausumfregii, 
and  upon  such  an  original  the  Plaintiff  may  either  j^ro- 
ceed  by  distringas  or  capias.  Now  a  distringas  is  always 
returnable  on  a  day  certain,  so  that  all  process  which 
presumes  an  original  out  of  Chancery  is  not  vetumaUe 
on  a  general  return-day,  and  there  is  no  reason  therefore 
why  the  return  of  the  capias  should  not  be  regulated  by 
the  convenience  of  the  Court    Writs  of  latitat  in  the 
King's  Bench  are  always  returnable  on  days  certain,  and 
it  would  be  of  material  advantage  to  the  suitora  of  this 
Court  that  writs  of  capias  should  be  made  returnable  in 
the  same  manner.  li  is  desirable  that  the  Courtsof  King's 
Bench  and  Common  Pleas  should  stand  upon  an  equal 
footing,  and  though  the  Court  cannot  alter  the  law  for  the 
sake  of  obtaining  that  end,  yet  in  matters  of  practice 
'Which  are  subject  to  their  discretion  they  will  adopt  such 
rules  as  are  best  calculated  to  produte  that  effect :  such 
was  the  opinion  of  Mr.  Justice  Butter  in  Davis  v.  Owen, 
1  Bos.  &  Putt.  342.    With  respect  to  the  statutes  of  the 
32  Hen.  8.  c.  21.    16  Car.  1.  c.  6.  and  24.  Geo.  2.  c.  48. 
for  the  alterations  of  the  terms,  although  they  provide 
what  days  shall  be  general  return-days,  they  do  not  direct 
that  a  capias  shall  be  returnable  on  one  of  those  days. 
There  is  no  instance  of  any  writ  of  capias  having  been  set 
aside  on  the  ground  of  its  having  been  made  returnable 
on  a  day  certain. 

Best 
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Best  Serjt  contrd  relied  on  the  unifonn  established  1806. 

practice  of  the  Court,  contending  that  however  reasonable 
it  might  be  to  make  a  new  rule  for  the  future,  the  ancient 
practice  must  be  considered  as  having  settled  the  law.  Huub. 

He  relied  on  the  stats.  Hen.  8.  Car.  1.  and  Geo.  2.  which 
provide  that  all  common  writs  and  processes  which 
should  thereafter  be  returnable  in  Trinity  or  Michaelmas 
terms,  should  be  made  returnable  on  the  days  there  spe- 
cified, provided  that  in  such  cases  and  processes  in  which 
special  days  had  been  used  to  be  appointed,  it  should 
be  lawful  for  the  Court  to  appoint  special  days  of  return 
as  should  be  thought  convenient.  That  dis  a  capias  was 
a  process  in  use  at  the  time  of  those  statutes,  and  had 
always  been  made  returnable  on  a  general  return-day, 
the  Court  were  bound  to  make  it  so  returnable. 

Cur.  adv.  vult. 

On  this  day,  Sir  James  Mansfield  Ch.  J.  said:  This 
being  an  experiment  not  sanctioned  by  any  order  of  the 
Court,  we  think  we  ought  not  to  alter  the  practice  upon 
this  motion.  Whether  we  may  think  fit  to  make  any 
alteration  hereafter  we  do  not  say.  That  will  be  matter 
of  consideration,  ^t  present  the  rule  must  be  made 
absolute. 

Bayley  then  moved  for  leave  to  amend  the  return, 
urging  that  there  was  an  original  writ  to  amend  by. 

But  it  being  objected  that  the  bail  would  be  aflected 
by  such  amendment,  the  Court  refused  to  allow  it. 


186  CASES  IN  HILARY  TERM 

^^rjlj!,  Templer,  Gent  one,  &c.  v.  M'Lachlan. 

Feb.  6.  nPHIS  was  an  action  by  an  attorney  to  recover  the 

Negligence  in  the     i  ^^^^^^^  ^f  ^is  taxed  bill  in  a  suit  in  this  Court  of 

conduct  of  a  cause 

.  cannot  be  set  up  as  M'Lochlan  V.  Gardiner,    The  defence  was  gross  negli- 
a  defence  to  an       gence  in  the  Plaintiff  in  not  having  opposed  the  justifica- 

n^^Tb^  At'ieast  ^^^  ^^  ^^^  pcrsouswho  Were  put  in  as  bail,  and  the  cir- 
uniess  it  was  negE-  cumstances  of  the  case  were  as  follow.  Gardiner  the 
gence  such  as  to  do-  Defendant  being  arrested,  and  not  being  able  to  procure 

piive  the  Defendant  \  v  t. 

of  all  possibiebenefit  b^>  remained  for  some  time  in  custody,  but  at  length 
from  the  cause.  notice  of  putting  in  and  justifying  bail  was  given  by  him, 
Queie.   Whether   the  bail  j ustified  without  any  Opposition,  and  the  Defend- 

even  m  such  case  it  •'  ^     '^'^ 

can  be  used  as  a  de*  aut  was  discharged  from  prison.  The  cause,  MfljachUm 
fence  1  (a)  y,  Gardiner  was  tried,  and  the  Plaintiff  obtained  a  verdict 

for  607.  and  judgment  thereon.  Gardiner  however  having 
run  away,  and  one  of  the  bail  not  being  to  be  found,  and 
the  other  being  too  poor  to  pay  the  debt,  or  any  part 
thereof,  the  Plaintiff  could  not  obtain  the  fruits  of  this 
verdict  and  judgment ;  and  upon  making  some  inquiry  of 
the  Plaintiff  as  to  his  conduct  in  this  business,  and  with 
respect  to  the  bail  he  had  permitted  to  p^s,  the  Defend- 
ant received  a  letter  from  him,  in  which  was  the  follow- 
ing passage :  ^^  I  had  not,  nor  have  now  a  good  opinion  of 
**  the  bail,  and  on  that  account  compelled  them  to  justify 
*^  in  open  court,which  they  did.*'    It  was  admitted  how- 
ever that  the  Plaintiff's  negligence  in  not  opposing  the 
bail  in  open  court  had  been  the  cause  of  their  being  per- 
mitted to  pass,  as  they  could  not  have  justified  if  they  had 
been  opposed,  being  persons  of  a  very  low  description. 
Some  of  the  items  of  the  Plaintiff's  bill  consisted  of 
charges  incurred  by  proceedings  against  the  bail,  which 
had  proved  fruitless.  It  appeared  from  some  letters  which 
had  passed  between  the  Plaintiff  and  Defendant,  that  the 
latter  had  made  inquiries  about  the  expence  of  proceeding 
against  the  bail,  and  after  he  was  informed  of  their  insuffi- 

(a)  And  see  Famtwwih  v,  Garrard,  1  Campb.  J8«  40.    Johtuon  r.kAUtm, 
1  Campb.  176.  Swannell  t.  Ellis.    1  Bing.  547. 

ciency, 
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ciency,  did  not  make  any  answer  to  an  inquiry  by  the  1806. 
Plaintiff  whether  he  was  to  proceed  or  not  against  the 
bail.  Under  these  circomstances  Sir  James  Mansfield 
Ch.  J.,  before  whom  the  cause  was  tried  at  the  Guildhall  mLachlax. 
sittings  after  last  Michaelmas  ienn,  was  clearly  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  for  such  charges 
as  had  been  incurred  in  the  proceedings  against  the  bail^ 
as  the  Plaintiff  might  infer  from  the  Defendant's  silence 
when  his  directions  were  asked^  that  proceedings  were 
to  be  instituted  against  the  bail ;  and  also  gave  it  as  his 
opinion^  that  however  the  conduct  of  the  Plaintiff  might 
be  the  ground  of  an  action  for  negligence^  still  that  neg- 
ligence could  not  be  set  up  in  answer  to  the  Plaintiff's 
demand  upon  his  bill.  Accordingly  the  Plaintiff  obtained 
a  verdict  for  the  amount  of  his  bill ;  but  liberty  was  re- 
served to  the  Defendant  to  move  to  enter  a  nonsuit,  or  to 
have  the  verdict  reduced  so  much  as  covered  the  pro- 
ceedings against  the  bail. 

A  rule  nisi  having  been  obtained  in  that  shape  on  a 
former  day. 

Shepherd  Serjt  now  showed  cause.  The  great  question 
in  this  case  is,  whether,  supposing  the  Plaintiff  to  have 
been  guilty  of  negligence,  that  negligence  is  an  answer  to 
his  action  on  his  bill  ?  In  a  case  of  Mills  and  Others  v. 
Bainbridge,  which  was  tried  before  Lord  Ellenboraugh, 
and  was  an  action  for  the  freight  of  goods,  the  defence 
attempted  was,  that  the  Plaintiffs  had  injured  the  goods 
by  the  mode  in  which  they  had  stowed  them,  and  that, 
therefore,  they  could  not  recover  for  their  freight.  Lord 
Ellenbarough  held,  that  the  injury  sustained  by  the  goods 
in  consequence  of  their  improper  stowage  could  not  be 
made  use  of  as  a  defence  to  the  demand  for  fireigh't, 
though  such  injury  was  the  ground  of  another  action  by 
the  Defendant  against  the  Plaintiffs.  The  present  case 
however  is  not  with  respect  to  the  injury  analogous  to 

that 
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1806.  that  of  the  goods  spoiled,  for  the  Defendant  here  had 

obtained  his  judgment  in  the  suit  in  which  the]  Plaintiff 
was  employed,  and  the  only  injurious  consequence  which 
M*UcHLAir.      }||m  resulted  from  his  negligence  is,  that  the  Defendant 

lost  the  advantage  of  keeping  Gardiner  in  prison  by  per- 
sons becoming  his  bail  who  were  not  responsible.  This 
consequence  is  injurious  at  present,  but  hereafter  it 
may  cease  to  be  so ;  Gardiner  may  return  and  be  com- 
pelled to  pay  the  debt,  and  shall  it  be  allowed  to  the 
Defendant  hereafter  to  obtain  all  the  benefit  of  his  suit 
against  Gardiner  at  the  expence  and  trouble  of  the  Plain- 
tifi*,  and  yet  repay  him  no  part  of  that  expence,  nor  re- 
munerate him  for  his  trouble,  because  at  the  time  he  puts 
his  bill  in  force  the  Defendant's  benefit,  from  his  suit 
against  Gardiner  is  postponed  ?  This  shows  the  danger 
of  admitting  the  negligence  of  the  attorney  to  be  set  np 
as  an  answer  to  the  demand  on  his  bill ;  for  if  in  one 
case  negligence  be  an  answer,  it  must  be  so  in  all  cases, 
without  regard  to  the  degree  of  injury  sustained  by  the 
person  availing  himself  of  that  negligence  as  a  defence. 

Best  Serjt.  in  support  of  the  rule.  It  is  rather  an  ex- 
traordinary proposition  to  maintain  that  an  attorney  can 
recover  the  amount  of  his  bill  in  a  suit  which  he  has  ren- 
dered inefiiectual  by  his  own  negligence.  Suppose  an 
attorney  expressly  to  undertake  to  conduct  a  cause  ¥rith 
skilly  could  he  demand  pasrment  of  his  bill  unless  he  could 
show  that  he  had  conducted  the  cause  with  skill  ?  Now 
the  implied  contract  of  every  attorney  who  undertakes  to 
conduct  a  cause  is,  that  he  will  conduct  it  with,  skill,  and 
in  law  there  is  no  difference  in  the  consequences  resulting 
from  express  and  implied  contracts.  In  MoUey  v.  Bac- 
ker ^  5  Easty  322.  which  was  an  action  for  passage  money 
pro  rata  itineris,  the  voyage  not  having  been  completed  in 
consequence  of  a  capture.  Lord  EUenboraugh  says,  **  if 
this  were  the  case  of  a  contract  to  be  decided  only  ac- 
cording 
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carding  to  tbe  law  of  Eiiigjkind,w\ihomteuk€eftiBg to  any.         180& 
role  drawn  from  the  marine  law^  it  would  be  the  case  of 
a  contract  undertaken  but  not  performed,  and  conse- 
quently the  Plaintiff  could  not  be  entitled  to  recover  Ma      M'Lachlaw. 
wages  or  hire,  as  for  a  partial  performance  of  it  pro 
rata.'*  This  is  the  case  of  an  implied  contract  to  conduct 
a  cause  with  skill  to  tbe  end^  and  the  cause  has  not  been 
conducted  with  skill.     Put  the  case  of  a  medical  man 
not  doing  that  l(or  a  patient  which  a  person  of  medical 
knowledge  would  have,  done,  and  in  consequence  the  pa- 
tient injured,  would,  i^t  such  ignorance  or  negligence 
afford  as  a  good  defence  to  a  demand  for  payment  as  if 
the  patient  had  be^n  properly  attended  1  (a) 

Sib  James  Ma^nsfiblp  Ch.  J.    I  was  of  opinion  at 
the  trial,  and  I  still  continue  to  think,  that  the  Plaintiff 
in  this  action  is  entitled  to  recover.    But  in  declaring 
this  to  be  my  opinion,  I  do  not  go  the  length  of  saying  that 
in  no  case  of  this  kind  can  negligence  in  the  party  suing 
be  used  as  a  defence  to  the  action,  though  I  think  it  can 
only  be  used  where  the  negligence  has  been  such,  that 
the  party  for  whom  the  work  was  done  has  thereby  lost 
all  possibility  of  benefit  from  such  work.    Now  that 
cannot  be  said  in  the  present  case,  since  a  judgment  has 
been  obtained  for  the  Defendant,  and  its  fruits  may  possi- 
bly hereafter  be  had  by  him.    Indeed,  if  no  negligence 
had  occurred  on  the  part  of  the  Plaintiff,  a  surrender  of 
Gardiner  would  have  been  the  utmost  that  the  Defendant 
could  have  expected,  and  consequently  his  only  loss  is 
that  of  having  had  the  body  of  his  debtor  in  custody. 
I  do  not  see,  therefore,  how  we  can  prevent  the  Plaintiff's 
recovery  in  this  action,  or  introduce  his  conduct  in  the 
suit  against  Gardiner  into  this  catise,  as  to  reduce  the 
amount  of  his  demand.    If  the  Defendant  had  been  non- 
suited in  the  action  against  Gardiner  through  the  mere 

{a)  Vid.  Dickon  r.  Cliftm,  2  WiU.  319. 

negligence 
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1806.  negligence  of  his  attorney^  or  had  wholly  lost  the  frnit 
•  of  his  proceedings  I  should  have  been  yery  nnvnlling  to 
allow  him  to  recover  the  amount  of  his  bill.  Yet  eren 
M'Lachlait.  Jij  gii^jj  ^  ^^^  there  would  be  great  weight  in  the  argu- 
ment that  a  Plaintiff  who  sues  upon  his  bill,  does  not 
come  prepared  to  prove  any  thing  more  than  the  business 
done,  and  is  not  in  a  situation  to  meet  a  charge  of  n^- 
ligence.  In  modem  times  the  law  has  been  very  rigid  in 
its  rules  with  respect  to  the  shape  in  which  such  defences 
shall  be  brought  forward,  nor  do  I  think  it  at  4dl  sur- 
prising such  rules  should  have  been  adopted.  Hitiberto 
it  certainly  has  been  the  received  opinion,  that  negligence 
cannot  be  used  as  a  defence  in  such  an  action  as  the  pre- 
sent, and  therefore  without  enquiring  whether  negligence 
may  not  possibly  be  attended  with  such  consequences 
as  may  in  some  fiiture  case  vary  the  rule,  still  I  think 
this  Plaintiff  entitled  to  recover. 

Hbath  J.  I  am  of  the  same  opinion.  It  is  perfectly 
clear  as  a  rule  of  practice  that  negligence  cannot  be  set 
up  as  a  defence  in  such  an  action  as  the  present ;  and 
though  the  rule  may  sometimes  press  hard  upon  a  party, 
still  upon  the  whole  I  think  it  better  to  adhere  to  die 
rule.  The  argument  drawn  from  the  case  of  an  express 
contract  does  not  apply,  because  there  the  condition  pre- 
cedent to  the  Plaintiff's  recovery  must  be  proved  by  him. 
In  this  case  the  Plaintiff  would  have  no  intimation  of 
the  defence  intended  to  be  resorted  to. 

RooKE  J.  This  is  not  a  question  of  frauds  or  of  such 
gross  negligence  as  has  deprived  the  Defendant  of  all 
fruits  of  his  proceeding  against  Gardiner,  and  therefcve 
I  think  it  cannot  be  used  as  a  defence.  At  the  same 
time  I  would  observe,  that  had  there  been  a  cross  action 
by  the  Defendant  against  the  Plaintiff,  I  should  have 
concurred  in  an  application  to  the  Court  to  stay  the  ex- 
ecution in  this  action,  pending  the  other. 

Chambre 
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ChambrbJ.  I  think  this  attempt  a  mere  experiment,  1806. 
the  mischievons  consequences  of  which,  if  successful, 
have  been  well  pointed  out.  Certainly  it  would  be  a 
constant  source  of  surprise  to  parties,  and  the  extent  of  M'Lachlajc. 
inquiry  into  which  courts  would  be  led  by  it,  would  be 
endless.  In  this  case,  if  no  negligence  had  occurred, 
the  Defendant  could  have  had  nothing  but  the  body  of 
Gardiner,  which  would  have  been  no  very  great  satisfac- 
tion. The  only  reason  which  could  induce  the  courts  to 
let  in  such  a  defence,  would  be  the  hope  of  preventing 
a  multiplicity  of  actions.  But  in  that  view,  if  we  en- 
tertained it,  I  think  we  should  be  deceived. 

Rule  discharged. 


Craupurd  v.  Phillips.  f«6.io. 

T^EBT  on  bond,  dated  4th  of  July  1798,  for  2100f.  if  the  conndefftckm 

The  Defendant  craved  oyer  of  the  bond  and  of  ^^'"  •^^^^ 
the  condition,  the  latter  of  which  recited,  that  WiUiam  the  grants,  the 
Lemon  had  agreed  with  the  Plaintiff  for  the  sale  of  an  name  of  such  agent 
annuity  for  Ihejointlivesof  Ihesaid  fVilliam  Lemon  and  ^^^^^'^'^^^ 

in  the  annuity  deed. ' 

the  Defendant,  and  that  in  pursuance  of  the  said  agree-  Ana  if  the  conn- 
ment,  the  Plaintiff,  on  the  day  of  the  date  of  the  bond,  deration  be  alleged 
had  paid  to  the  said  Wm.  Lemon  the  sum  of  1050/.  and  '^  ^^  ^^  ^  ^^"^ 
that  the  said  Wm.  Lemon  had  agreed  to  give  security  for  ticuiarday.oa 
pajnnent  of  the  annuity.    The  condition  was  for  pay-  ^^^^  ^7  **  ""^ 
ment  of  the  annuity  by  quarterly  payments,  on  the  4th  ^^  ^  boAM^" 
of  October,  4th  of  January,  4th  of  April,  and  4th  of  July,  ties,  who  were  at  a 
The  Defendant  pleaded  first,  non  est  factum;  2dly,  the  ^^*'°'*  ^  "^^ 

other,  and  \iy  hm 

Stat.  17.  G.3.C.  26.  s.  2.  by  which  it  is  enacted  among  other  ^^  ^^er  in  a  few 
things,  that  in  every  deed,  instrument,  or  other  assurance,  day»  afterwards  to 
w^hereby  any  annuity  or  rent-charge  should,  from  and  ^^^^^**" 
after  the  passing  of  the  said  act,  be  granted,  or  attempted  deed,  this  is  a  soffi- 
to  be  granted,  the  consideration  really  and  bona  fide,  oBntnUe^^an  of 

,     ,         «  the  time  of  payment 

which  should  be  in  money  only,  and  also  the  name  or  ^^^^  ^^  17  g*». 

3.  e.  96  (a). 
(a)  And  tee  Norwood  t.  UnderkiU,  S  M.and  S.  82.  SfctsldiT.  Davtj,  6  Taunt  65. 
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1806.         names  of  the  person  or  persons  by  whom,  and  on  whose 
^^"^'^^^       behalf  the  said  consideration,  or  any  part  thereof,  should 
V.  be  advanced,  should  be  fully  and  truly  set  forth  and  de- 

scribed in  words  at  length;  that  in  case  the  same  sfaontd 
not  be  folly  and  truly  set  forth  and  described,  every  such 
deed,  instrument,  or  other  assurance,  should  be  null  and 
void  to  an  intents  and  purposes;  and  averred,  that  the 
consideration  of  granting  the  said  annuity  mentioned  in 
the  condition,  was  not  truly  set  forth  and  described  in 
the  said  condition,  but  was  untruly  set  forth  and  de> 
scribed  in  this,  namely,  that  the  consideration  is  de- 
scribed to  have  been  the  sum  of  lOSO/.  paid  by  the  Phdn- 
tiff  to  the  said  Wm.  Lemon  on  the  4th  of  July  1796, 
whereas,  in  truth  and  in  fact,  the  said  sum  of  10502.  was 
not  paid  by  the  Plaintiff  to  the  said  fVm.  Lemon  on  the 
4th  of  July  1798,  nor  until  several  days,  to  wit,  five  days 
after  the  said  4th  of  July  1798,  and  this,  &c.  wherefore, 
&c.  Plaintiff  joined  issue  on  the  first  plea,  and  to  the 
second  replied,  that  before  the  executing  the  bond  by 
the  Defendant,  to  wit,  on  the  29th  of  June  1789,  the  said 
sum  of  1050/.  being  the  consideration  of  the  granted  an- 
nuity, was  paid  by  the  Plaintiff  to  one  Thomas  Harvey  f 
being  the  agent  as  well  of  the  Plaintiff  as  of  the  said 
William  Lemon;  and  that  the  said  sum>  or  any  part 
thereof,  was  not  at  any  time  after  the  payment  thereof 
to  the  said  Thomas  as  aforesaid  returned  to,  or  under 
the  control  of  the  Plaintiff,  nor  did  the  Plaintiff  derive 
any  benefit  or  advantage  therefrom  whatsoever.    That 
after  the  said  sum  had  been  so  paid  to  the  said  Thomas 
Harvey  as  aforesaid,  to  wit,  on  the  said  4th  day  of  Jifly, 
the  Defendant  at  Caermarthen  executed  the  bond  in  the 
presence  of  the  said  Thomas  Harvey,  being  such  agent  as 
aforesaid,  at  which  time  the  said  William  Lemon  was  at  a 
great  distance  from  Caermarthen,  and  that  afterwards, 
and  within  five  days  after  the  executing  of  the  said  bond 
by  the  Defendant  as  aforesaid,  to  wit,  on  the  8th  of  July 

1798, 
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1798,  the  said  bond  was  duly  executed  by  William  Lemon,         1806. 

and  the  said  sum  of  1050/.,  beine  the  consideration  of      "1^^^^^^ 

granting  the  said  annuity  as  aforesaid  at  the  time  of  tha       ^    v. 

executing  ofthe  said  bond  by  the  said  William  Lemon,vr9L8 

paid  over  by  the  said  Thomas  Harvey  to  the  said  William 

Lemon,  to  the  use  and  behoof  of  the  said  William  Lemon, 

that  the  delay  which  took  place  between  executing  the 

bond  by  the  Defendant  and  by  William  Lemon,  did  not 

take  place  by  the  default,  contrivance,  or  procurement  of 

the  Plaintiff;  and  that  the  said  sum  of  1050/.  was  ready 

to  be  paid  over,  and  would  have  been  paid  over  to  the 

said  William  Lemon,  on  the  said  4th  of  July,  if  the  said 

William  Lemon  had  then  executed  the  said  bond,  and 

this,  &c.,  wherefore,  &c. 

To  this  replication  the  Defendant  demurred. 

Praed  Serjt.  in  support  of  the  demurrer.  There  are 
two  objections  in  the  case.  First,  that  the  name  of  the 
agent  by  whom  the  consideration  was  paid  is  not  stated 
in  the  deed;  and  secondly,  that  the  day  on  which  it  was 
paid  is  untruly  stated.  As  to  the  first,  it  appears  by  the 
replication  that  the  consideration  was  paid  to  Lemon  by 
Harvey,  the  latter  being  the  agent  of  the  Plaintiff  as  well 
as  of  Lemon,  the  name  of  Harvey  therefore  ought  to  have 
been  stated  in  the  condition  of  the  bond,  whereas  the 
condition  stated  the  money  to  have  been  paid  by  the 
Plaintiff.  The  money  was  deposited  in  the  hands  of 
Harvey,  to  be  paid  to  Lemon  when  he  should  have  exe- 
cuted ;  and  if  the  Defendant  had  died  before  Lemon  had 
executed,  the  pajrment  might  have  been  stopped.  [  Hie 
Court  intimated  a  clear  opinion  that  this  objection  could 
not  be  supported,  saying,  that  a  payment  to  Harvey  was 
a  pajrment  to  Lemon,  and  that  the  act  did  not  require  the 
name  of  the  person  to  whom  the  money  was  paid  to  be 
ioserted  in  the  deed ;  and  that  with  respect  to  the  right 
to  recover  the  money  from  Harvey  if  the  Defendant  had 
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1806.         died  before  Lemon  had  execated,  the  Plaintiff  would  have 
^T^^^'*^^       been  equally  entitled  in  that  case  to  recover  it  from  Lemon 
V.  himself  if  the  money  had  been  paid  to  him.]     With  re- 

spect to  the  second  objection,  the  time  when  the  purchase 
money  is  to  be  paid  is  a  material  in^dient  in  the  con- 
sideration, and  ought  therefore  to  be  fully  and  truly  set 
forth.  Whether  the  purchase  money  be  paid  immedi- 
ately or  at  a  future  day  will  make  a  great  difference  to 
the  grantor,  and  must  affect  the  price  of  the  annuity.  It 
is  impossible  to  make  a  distinction  between  a  delay  of 
pajrment  for  a  few  days  only,  as  in  this  case,  or  for  a  longer 
period.  If  this  consideration  be  truly  stated  within  the 
meaning  of  the  act,  it  might  as  well  be  said  to  be  truly 
stated  if  it  had  been  agreed  that  payment  of  the  purchase 
money  should  be  delayed  until  the  first  quarterly  payment 
of  the  annuity  became  due.  Lord  Kenyon  in  RumbaU  v. 
Murray,  3  Term  Rep.  298.  said,  that  the  annuity  act  was 
an  extremely  remedial  law,  and  the  Court  therefore  ought 
tA  give  effect  to  every  word  of  it  in  order  to  meet  the 
mischiefs  intended  to  be  remedied.  It  was  therefore  de- 
termined in  that  case,  that  if  the  consideration  be  paid  in 
notes,  they  must  be  set^orth  in  the  memorial^  though 
the  act  does  not  require  in  express  terms  that  the  mode 
of  payment  shall  be  set  forth.  And  in  Berry  v.  Beniky, 
6  Term  Rep.  690.  where  the  consideration  was  paid  by  a 
promissory  note,  it  was  determined  not  only  that  the  me- 
morial must  state  that  it  was  paid  by  such  note,  and  that 
the  amount  had  since  been  paid,  but  also  the  time  when 
such  note  became  payable.  In  Glasse  v.  Mount,  7  Term 
Rep.  390.  where  the  consideration  was  paid  by  an  agent 
of  the  grantee,  it  was  held  necessary  to  state  in  the  deed 
the  name  of  such  agent,  though  in  point  of  law  payment 
by  the  agent  was  payment  by  the  principal.  It  must  be 
admitted  indeed  that  the  cases  of  Coarev.  Giblett,4  Eauif 
85.  and  Phillips  v.  Craufurd,  9  Ves.  jun.  214.  before  the 
Master  of  the  Rolls,  have  determined  this  point  against 
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the  necessity  of  setting  forth  the  day  of  payment.  How-  1806. 
ever  it  may  be  observed,  that  in  the  case  of  UnderhillY.  CrTufubd 
Horwoody  10  Fes.  jun.  209.  which  arose  out  of  that  of 
Coare  v.  Giblett,  the  Chancellor  expressed  himself  much 
dissatisfied  with  the  decision  of  the  King's  Bench,  saying, 
*'  the  time  of  payment  is  of  itself  a  circumstance  ex- 
tremely material  to  the  value  of  the  consideration,  and  it  is 
of  no  consequence  that  in  this  instance  the  difference  was 
but  two. days,  for  the  question  is  not  upon  the  particular 
circumstances  of  any  case,  but  whether  in  general  the 
time  is  essential  in  ascertaining  the  value  of  the  conside- 
ration, and  tiie  decision  upon  this  small  interval  of  time  in 
this  instance  must  regulate  the  decision  if  an  interval  of 
12  months  had  elapsed."  His  Lordship  said,  he  wished 
the  ]>oint  to  be  reconsidered,  and  directed  some  of  the 
actions  which  had  been  brought  to  be  tried  in  order 
to  raise  this  among  other  questions.  The  present  case 
arises  out  of  that  of  Phillips  v.  Craufurd,  decided  by  the 
Master  of  the  Rolls,  and  the  object  of  the  demurrer  is  to 
that  decision  under  the  consideration  of  this  Court. 

Bayley  Serjt.  contrd  was  stopped  by  the  Court. 

Sir  James  Mansfield  C.  J.  There  is  nothing  said 
in  the  act  respecting  the  day  of  payment.  The  statute 
itself  being  a  new  provision  in  the  law  by  which  certain 
instruments  are  made  void,  if  they  do  not  comply  with 
particular  requisites  therein  specified,  it  would  be  too 
much  for  the  Court  to  add  to  those  particulars  which  the 
legislature  has  said  shall  have  the  force  of  avoiding  certain 
instruments,  another  particular  not  mentioned  in  the  act. 
The  only  ground  upon  which  this  point  has  been  argued 
is,  that  the  act  having  required  the  consideration  to  be 
fully'stated,  this  necessarily  involves  a  requisition  to  state 
the  time  of  payment;  but  this  argument  does  not  strike 
me  to  be  well  founded,  the  consideration  is  one  thing. 

Vol.  II.  li  and 
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1806.  and  the  time  of  payment  is  another.  An  axttteial  argu- 
ment might  indeed  be  raised  on  the  supposition  of 
the  purchase  money  being  detained  for  so  long  a  time 
Fmillipi.  ^^  ^  make  a  variation  in  the  value  of  the  consideration ; 
but  that  is  not  this  case.  In  the.  {Niesent  instence,  the 
money  in  common  understanding  must  be  considered  as 
having  been  paid  on  the  401  of  July,  when  it  was  paid 
into  the  hands  of  Harvey,  the  agent  of  Lem&m»  The 
money,  therefore,  was  substantially  paid  on  the  49Ui  of 
July  ;  it  cannot  be  said  that  the  consideration  waa  lessen- 
ed by  getting  a  few  days  later  into  the  hands  of  Xmo%and 
Aere  is  nothing  in  the  act  which  prevents  payment.to  the 
agent  of  the  receiver  from  being  considered  as  a  payment 
to  him.  It  is  provided,  that  the  name  of  the  peenn 
who  pays  the  money  shall  be  stated  in  the  deed,  and  the 
interpretatioii  has  been,  that  where  the  money  has  beat 
paid  by  an  agent,  it  cannot  be  stated  as  a  payment  by  the 
principal ;  but  there  is  nothing  which  makeait  aeceasaiy 
to  state  the  agent  who  recdves  iSbe  money.  ln:all  trans- 
actions whatsoever,  payment  to  the  agent  is  payment  to 
the  principal.  I  think,  therefore,  that  the  case  of  Qmn 
V.  Gibtett  was  rightly  decided,  as  well  as  this  case  when 
before  the  Master  of  the  Rolls,  and  there  is  no  ground 
for  this  Court  to  overturn  those  decisions. 

Heath  J.  I  am  of  the  same  opinion.  Ithinkdiattte 
case  of  Coare  v.  Gibktt  was  rightly  decided.  What  has 
a  person  to  do  more  than  to  look  into  the  act  otp^Mt- 
ment.  If  he  complies  with  it  he  has  a  right  to  consider 
the  annuity  as  valid ;  but  now  it  is  said  that  this  is  not 
all,  but  that  he  must  consider  what  the  act  snbstantidly 
requires.  The  act  makes  no  mention  of  the  Hind  of 
payment,  and  if  a  person  were  bound  to  go  beyond  the 
provisions  of  the  act,  no  one  would  be  safe  in  piirchnsins 
an  annuity.  The  act  is  strict,  and  requires  many  things 
to  be  done  which  it  is  difficult  enough  to  comply  with. 

Though 
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Though  it  be  a  lemedial  act.  Hit  also  very  highly  penal,         1806. 
and  we  onght  not,  by  subtle  reasoning,  to  set  aside  an 
annuity  where  the  matters  required  by  the  act  have 
been  complied  with. 

RooKB  J.  I  am  of  the  same  opinion.  The  statute 
requires  the  consideration  to  be  set  forth :  that  is  the 
mbney,  if  that  had  bMa  withheld  for  any  length  of  time, 
and  the  deed  had  stated  it  to  have  been  paid  on  the  day, 
the  consideration  would  not  have  been  fairly  set  forth.  In 
the  present  case  the  transaction  was  bona  fide;  all  parties 
meant  honestly,  the  grantee  of  the  annuity  deposited  the 
money  in.the  hands  of  Airvey,  and  put  it  out  of  his  own 
poww*  One  party  e:tecated  the  deed  at  the  time  when 
the  dioney  is  stated  to  hav^  been  paid,  and  the  other  a 
few  days  after.  Shall  the  latter  then  take  advantage  of 
his  own  neglect  in  not  executing  the  deed  at  the  dame 
timeY  '  I  tUnk  tiiat  the  case  of  Coare  v.  Giblett  was 
n|^y  decided,  and  that  the  present  case  ought  to  be 
determined  the  same  way;  it  appears  to  me  that  the 
consideration  is  rightly  set  forth. 

Ch AM  BAls  J'^  I  cannot  entertain  a  doubt  on  this  ques- 
tion. We  have  only  to  see  whether  the  party  has  con- 
fiMrmed  to  th6  act  of  parliament.  The  name  of  the 
person  adTancing  the  consideration  nrast  be  stated ;  now 
there  is  noHring  untrue  in  that  part  of  tiie  statement  that 
tliejNuchasbr  is  the  person  who  adraticed  the  money,  and 
<¥riho8e  name  is  to  be  stated.  Is  it  fully  and  truly  stated, 
tar  it  is  upon  these  words  only  that  any  question  can 
arise  ?  It  is  so  stated.  When  the  money  was  paid  to  the 
agent,  it  was  paid  tothe  principal ;  as  soon  as  the  pur- 
xhtaor  parted  with  it,  it  was  out  of  his  power.  The  mo- 
ment it  was  paid  into  the  hands  of  the  agent,  it  was  paid 
to  the  grantee,  and  it  was  the  fault  of  the  latter  that  he 
did  not  recive  it  sooner.  When  the  deed  was  executed, 
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1806.  the  money  became  absolutely  his  property,  from  the  mo- 

)^y^^^      ment  when  it  came  into  his  ai^ent's  hands.  If  indeed  any 

matter  had  been  agreed  upon,  by  which  payment  of  the 
consideration  was  to  be  delayed  to  the  disadvantage  of 
the  grantor,  I  should  not  have  thought  the  consideration 
(iilly  and  truly  stated ;  but  in  the  present,  case  I  think 
it  is.  . 

Judgment  for  the  Plaintiff. 


PuiLLIHS. 


Feb,  12.  Nurse  t;.  Craig. 

ifhushand  and  wife  TNDEBITATUS  ossumpsit  toT  meat,  drink,  washing, 
se^tebydeed.  lodging,  and  other  necessaries,  with  the  common 

and  the  former  CO-  ® 

venant  with  A.  her  "Couuts  for  money  lent  and  advanced,  paid,  laid  oat, 
eister,  to  pay  to  his  and  expended,  had  and  received,  and  on  an  aocout 

wife,  or  such  per-     ^^^^^^ 
son  as  she  shoald 

appoint,  a  certain  The  cause  was  tried  before  Sir  James  Mansfield  C  J. 
weekly  aUowance  at  the  Gmtdholl  sittings  in  last  Trinity  tenuy  when  it ap- 
tionTandlthr^?  pearcd  that  the  Defendant  and  his  wife,  having  agreed  to 
afterwards  live  with  separate  from  each  other  in  the  year  1803,  a  deed  of 
^  ^n^  ^^h^  separation  was  executed  in  the  year  1803,  between  the 
cessaries,  and  the  Defendant,  who  was  a  tailor  in  low  circumstances,  of 
husband  faiJs  to  pay  the  first  part,  his  wife  of  the  second  part,  and  the  Plaiii- 

bwlSi'hliife  ^^>  ^^^  ^^  ®^^^^  ^^  ^^^  Defendant's  wife,  of  the  tbirf 
A.  may  maintain  part,  by  which  the  Defendant  covenated  with  the  Plaiii- 
an  indebitatus «-     ^^  g^fl  agreed  with  his  wife  that  he  would  permit  his 

5iimptk  against  the        ./.     .     i.  xxl.        i-«  •      i  j  u 

husband  for  such  '^^  *^  "^®  apart  from  him  as  a  smgle  woman,  and  would 
necessaries  (a),      suffer  her  to  eujoy  all  the  effects  then  in  her  possessimi} 

or  which  she  might  thereafter  acquire,  notwithstaadiHg 
her  coverture ;  and  assigned  the  same  to  the  Plaintiff  as 
her  trustee,  and  made  the  Plaintiff,  his  attorn^,  to  sac 
.  for  the  same  in  trust  for  his  wife.  And  further  core- 
nanted  with  the  Plaintiff,  that  he  would  pay  unto  his 

(a)  Vide  Evans  ▼.  Bennett,  1  Campb."300.    Hodgkmsm  t.  Fletcher,  4Ca^b 
70.  Burrett  t«  Booty,  8  Tantt.  343.    Scholey  T.^GMdmoit,  1  Bia^.  349. 

wife, 
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wife,  or  to  such  person  as  she  should  appoint,  for  and         1806. 
towards  her  maintenance,  ^an  annuity  of  13?.  at  the  rate      ^^^y^^ 
of  5s.  per  week,  during  her  life,  for  all  such  time  as  she  _  v- 

should  live  separate  and  apart  from  him,  which  she  agreed 
to  accept,  in  full  satisfaction,  for  her  support,  mainte- 
nance, and  alimony,  provided,  that  if  the  Defendant 
should  pay  any  debt  which  his  wife,  during  such  separa- 
tion and  payment  of  the  annuity,  should  contract,  it 
should  be  lawful  for  him  to  withhold  payment  of  the  said 
weekly  sum  of  Ss.  until  he  should  be  reimbursed ;  that 
the  Defendant's  wife,  upon  this  separation  taking  place, 
went  to  live  with  the  Plaints,  her  sister,  and  was  fur- 
nished by  her  with  the  necessaries  for  which  this  action 
was  brought,  and  that  the  Defendant  having  for  some 
time  failed  in  pajrinent  of  the  weekly  aDowance  stipulated 
by  the  deed,  this  action  was  commenced  to  recover  from 
him  the  amount  of  what  had  been  famished  to  his  wife.- 
In  the  course  of  the  trial,  the  deed  of  separation  having 
been  produced.  Sir  James  MarufiM  C.  J.  was  of  opinion, 
that  the  Plaintiff,  who  was  the  trustee  in  that  deed,  could 
not  maintain  tiie  present  action,  framed  as  it  was,  and 
accordingly  nonsuited  the  Plaintiff. 

A  rule  iiist  for  setting  asid^  the  above  nonsuit  and 
having  a  new  trial,  was  obtained  in  last  Trinity  term. 

Onshw  Serjt.  now  showed  cause  against  that  rule.  The 
question  hero  is,  whether  an  action  of  assumpsit  upon  an 
implied  contract,  can  be  maintained  by  the  present  Plain- 
tiff, who  is  trustee  in  the  deed  by  which  a  separate  main- 
tenance is  secured  to  the-  Defendant's  wife  ?  The  prin- 
ciple laid  down  by  Lord  Chief  Justice  Holt,  in  Todd  v. 
Stokes,  1  Ld.  Raym.  444.  must  govern  this  case,  and 
indeed  that  principle  has  prevailed  in  Westminster  Hall 
from  the  time  of  Todd  v.  Stokes  to  the  present  day.  In 
that  case  the  husbsmd  and  wife  had  been  separated  for 
the  space  of  five  years,  the  husband  having,  by  articles  to 

trustees. 
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1806.  trustees,  secured  to  the  wife  an  aUawauce;  the  action 
was  against  the  husband  by  an  apothecary,  (act  on^  ^ 
the  trustees  of  the  wife  as  here),  to  recover  for  raedidaes 
furnished  to  the  wife ;  Lord  Chief  Justice .  Holi  non- 
suited the  Plaintiff,  saying,  though  the  Plaintiff  had  not 
personal  nptice  of  the  separation,  and  though  it  waa  not 
the  general  reputation  in  Londqn,  where  th^  .Pbdaliff 
lived  (the  husband  living  at  Chichesier)^  still  the  hus- 
band, by  the  separation,  was  discharged  fixwi  his  liabi- 
lity even  for  necessaiiei?.  To  H^ftt  case  in  I^  R^W^ 
there  is  added  a  note  of  jAmgworthy  v.  Hockman-^  wt^eie 
Lord  Chief  Jjustice  HoU  ndedj  that  if  a  husband  tunsA 
away  hi^  wife,  he  is  liable  to  tiadesmen' fpr  iiecep»aoei^ 
though  not  if  she  elopes.  A^ccordiog  to  those  CMeii,  the 
preseut  Defendant,  had  he  separated  fipom  Up  >iiife 
without  allowing  her  a  maintenance^  wotdd  haye  bpen 
liable  to  trad^men  fumiedyiiig her  with  necessaries;  bat 
how  can  he  be  called  upDn  to  repay  this  Flaintifl^  «kp 
not  only  had  notice  of  the 'Separation,  bat  is  tkia  ;tirfiste<^ 
whose  duty  it  is  to  enfoice  payment  of  that  alloMime 
to  the  wife^  which  was  secured  to  her  at  tihe  time^oC  the 
separation  ?  Whether  tl^  allowance  be  sufficient  or^nel 
can  never  be  made  a  quiestion,  where  theie  is  a  deed 
sepuring  that  maintenance,  and  tmstees  on  the  ]Murt  ol 
the  wife  to  enforce  it ;  and  so  too  Justice  Butter  held  in 
a  case  before  him.  Indeed,  why  should  the  Cooxt  fur- 
nish the  Plaintiff  with  an  action  of  a$$ump$it  on  an 
implied  contract,  when  she  has  already  an  action  of 
covenant  on  the  deed  in  her  own  power?  Such  a  deci- 
sion would  be  liable  to  this  hardship  and  inoony^oEiee, 
that  the  Plaintiff,  after  recovering  the  amoont  of  ha 
debt,  might  still  sue  the  Defendant  upoa  the  coTeoa^t^ 
and  so  the  Defendant  would  be  charged  by  his  wife 
beyond  the  allowance  secured  at  the  tima  of  separation. 


Best 
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jBes^  8^ t  in  rapport  of  the  role.  Hie  case  of  Todtf  1806. 
y.  Stokes  is  a  mere  nisi  prius  dedirion,  and  not  supported 
by  any  subieqaent  authority*  If,  therefore^  the  Court 
do  not  agree  with  the  principle  there  laid  down,  or  find  Cram. 
any  cases  estalilishing  principles  not  reconcileable  there- 
with, they  win  have  no  difficulty  in  overmling  that  case. 
Now  in  Marshall  v.  Mary  Ruitcm,  8  Term  Rep.  545.  prin* 
dples  quite  inconsistent  with  those  laid  down  by  Lord 
Chief  Justice  HoU  are  to  be  found,  denying  all  effect  to 
conttacts  of-  sepataticm  between  husband  and  wife,  and 
cfodding  that  no  agreement  between  themselves  can  alter 
the  stale  of  lia<s3ity  and  non-liability  which  the  law  im- 
poses upon  each.  The  words  of  Lord  Kenyan  in  that  case 
are,  **  How  caii  it  bein  the  power  of  any  persons  by  their 
ptiTate  agteement,  to  alter  the  character  and  condition 
which  by  hiw  results  from  the  state  of  marriage  while  it 
subsists,  and  from-  thefiee  to  iiifer  rights  of  action  and 
l^;al  responsftllities  as  consequences  following  from 
such  altemtionofdiaracterajid  condition?  How  can  any 
power  short  of  the  legislature  change  that  which  by  the 
common  law  of  the  land  is  established  as  the  course  of 
judicial  proceedings  V  This  doctrine  is  not  consistent 
with  the  prindple  that  tiie  allowance  eS  a  separate  main- 
tenance to  the  wife  exonerates  the  husband  from'  that  lia- 
bility on  implied  atotmtpnf^'to  which  the  law  subjects  hiih 
in  support  of  his  wife.  Indeed,  if  it  were  otherwise,  a 
husband  might  always  oblige  his  wife  to  accept  an  in- 
sufficient allowance,  and  so  e^^empt  himself  from  that 
charge  which  is  thrown  upon  him  by  the  law  of  England, 
▼iz.  the  charge  of  maintaining  his  wife  according  to  his 
own  condition  aiid  circumstances  in  life.  Nor  does  the 
drcumistance  of  this  Plaintiff  being  the  trustee  in  the 
deed  make  any  difference  in  the  case ;  for  the  covenant  to 
the  Plaintiff  is  to  pay  the  allowance  to  the  wife,  and  fiot 
to  the  Plaintiff  hersdf,  so  that  she  has  no  fend  out  of 
which  iim  can  pity  herself,  and  while  she  is  enforcing  the 

covenatnt 
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1806.  covenant  at  law  the  wife  must  starve,  unless  the  law 
raises  an  implied  assumpsit  in  favour  of  all  those  who 
supply  her  with  necessaries. 

Cur.  adv.  vuU. 

On  this  day,  the  learned  Judges  not  being  agreed,  de- 
livered their  opinions  seriatim, 

Chambrb  J.  In  general,  where  a  separation  of  hus- 
band and  wife  takes  place  by  consent,  the  obligation  to 
maintain  the  wife  lies  upon  the  husband,  unless  she  for- 
feits' her  right  to  that  maintenance  by  her  own  miscon- 
duct. A  provision  for  a  separate  maintenai^ce  is  of  mo- 
dem introduction.  Lord  Mansfield^  in  the  case  of  Ccrbett 
V.  Poelnitz,  1  Term  Rep.  5.  states  the  origin  of  this  prac- 
tice :  he  says,  in  the  ancietit  law  there  was  no  idea  of  a 
separiate  maintenance ;  but  when  it  was  established,  what 
said  the  Courts?  that  the  husband  shall  not  be  liable  even 
for  necessaries ;  and  they  said  so,  because  convenience 
and  justice  require  it.  And  Ashhurst  J.  says,  that  it 
would  be  unreasonable  to  permit  the  wife  to  affect  the 
property  of  her  husband,  except  where  he  will  not  allow 
her  necessaries ;  for  which  her  contracts  are  the  contracts 
of  her  husband.  Now  if  reason,  justice,  or  homanity 
ought  to  govern  in  the  present  case,  I  think'it  my  duty 
to  consent  to  the  allowance  of  this  action,  since  all  the 
reasons  upon  which  exceptions  to  this  kind  of  action 
have  been  founded,  totally  fail  in  the  present  instance 
1  will  state  the  cases.  In  Todd  v.  Stoakes,  1  Salt.  116. 
Holt  Ch.  J.  says.  If  baron  and  feme  separate  by  c<ms^t, 
and  she  has  a  separate  allowance,  it  is  unrectsonable  she 
should  still  have  it  in  her  power  to  charge,  him.  The  case 
states  that  the  wife  had  a  separate  allowance  of  20L  per 
annum,  and  it  may  be  presumed  that  the  allowance  was 
regularly  paid ;  but  this  fact  does  not restupon presump- 
tion; for  according  to  the  report  in  1  Ld.  Ray.  444. 

it 
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it  was  averred  in  the  plea  that  the  alloi^knce  was  paid         1806. 
according  to  the  artides.    In  Cragg  v.  Botvman,  6  Mod. 
147.  where  an  action  was  brought  for  lodgings  supplied 
to  the  wife  of  the  Defendant,  who  had  parted  from  him         Craio. 
by  consent  with  a  separate  maintenance,  and  had  lived 
in  adultery,  but  without  the  Plaintiff's  knowledge,  the 
Plaintiff  was  nonsuited ;  but  it  is  expressly  stated  to  have 
been  proved,  that  tiie  maintenance  was  duly  paid  to  her, 
which  confirms  the  idea  that  an  actual  payment  of  a 
maintenance  is  necessary  to  discharge  the  husband.  The 
declaration  in  Cor&6^^v.  Poelnitz,  also  states  the  payment 
of  the  separate  maintenance.  In  this  case  the  object  was 
to  show  that  the  wife  herself  was  liable  according  to  the 
doctrine  which  then  prevailed,  for  which  purpose  it  was 
necessary- to  show  that  the  husband  was  not  liable.  And 
in  Ringstead  v.  Lady  Lanesborough^  1  Term  Rep.  6.  the 
Defendant  having  pleaded  coverture,  the  Plaintiff  in  his 
replication  stated  not  only  that  she  had  a  separate  allow- 
ance secured  by  deed,  but  that  it  was  duly  paid.'  So  in 
BarweU  v.  Brooh,  Cooke's  Bank.  Laws,  29.  the  replica- 
tion stated  that  the  separate  maintenance  was  regularly 
paid.    And  in  the  last  instance  of  an  action  brought 
against  the  wife,  t;t2:.  in  Marshall  y.  Mary  RuttoUf  where 
it  was  determined  that  the  wife  was  not  liable ;  the  repli- 
cation in  like  manner  stated  that  the  separate  mainte- 
nance had  been  duly  paid.  So  that  in  all  these  instances 
it  appears  to  have  been  thought  necessary  to  lay  a  founda- 
tion for  the  exemption  of  the  husband,  by  showing  that 
the  maintenance  had  been  duly  paid  as  well  as  secured. 
Thus  it  stands  on  the  authorities.    In  point  of  reason  I 
cannot  see  the  least  shadow  of  doubt.    The  case  may  be 
considered  as  in  some  measure  analogous  to  an  accord 
and  satisfaction,  where  the  accord  avails  nothing  unless 
satisfaction  be  made.     Of  what  use-  is  the  covenant  for 
an  allowance  if  the  maintenance  be  not  paid?    It  does 
not  give  a  credit  to  the  wife ;  for  no  action  can  be  brought 

•"'5^  against 
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1806.  agaiii£Ft  her.  It  is  to  rapply  her  with  ready  money;  for 
if  ahe  bare  a  piy>vi8ion  which  is  duly  paid^  she  wffl  have 
the  ineaiis  in  her  hands  of  acqniring  all  the  necessaries  of 

Cmaio.  yjg^  snitable  to  her  degree.  If  tradennen  give  her  credit 
it  is.  their  own  fault;  they  can  neither  sue  her  nor  the 
trustee;  aCnd  if  the  mere  covenant  exempt  the  fansband, 
a  person  who  has  pirovided  clothes  or  meat  for  die  wife 
may  b^  compdied  to  seek  his  redress  in  the  court  of 
equity,  and  in  the  mean  time  the  wife  must  starve.  It 
is  ilnreasonable  in  the  highest  degree  to  considerthat  as 
a  ground  of  «i:emption  which  the  law  itself  would  iu- 
pose.  In  the  present  case  the  inccmveniencies  of  the 
doctrine  cont«uled  for  are  illustrated  in  the  strongesi 
manner  on  -account  of  the  smallness  of  the  provisioii; 
the  allowance  is  five  shillings  jp^r  weeit*  Is  thur  wmmi 
to  be  taken  into  a  court  of  equity  and  to  wait  the  usual 
pioriod  for  decisions  of  this  sort  ?  how  is  she  to  snbsislin 
the  mean  time  t  The  inconvenience  indeed  might  be  iu 
some  degree)  the  same,  though  the  aihount  of  theprovisioa 
were  greater.  No  property  is  conveyed  to  the  trwttoe; 
it  is  a  mere  personal  contract ;  and  if  the  alio wance  werB 
a  thousand  pounds  per  annum,  and  the  husband  chose 
to  withheld  it,  no  tradesman  could  venture  to  trust  tiki 
wife,  since  he  could  have  no  reliance  (m  any  thing  but 
her  honour  for  being  reimbursed  after  a  dUatoxy  coune 
of  proceeding  in  equity.  I  think,  therefore,  that  As 
ground  on  which  the  exemption  was  supposed  to  be 
founded,  totally  fails;  and  that  there  is  neither  reasoa 
nor  justice  to  support  it  I  am  therefore  of  opinion^  that 
the  nonsuit  ought  to  be  set  atoide.  Whether  this  wiD  ul- 
timately avail  the  Plaintiff  in  this  action  I  will  not  under- 
take to  say.  There  may  perhaps  be  other  grounds  of 
defence;  but  as  the  nonsuit  rested  on  the  ground  that 
has  been  stated,  and  that  merely,  I  think  that  it  ought 
to  be  set  aside. 

ROOKB 
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RooKB  J.    I  havQ  entertitfiiad  great  doubte  on  this         180& 
solgect;  botmyprefteiitopiiuo&ii^mJGftyoiirpf  tbeac^^         ^"'^"^^'^ 
Th<9  Hcimtijf,  beiiig  a  tniAjtee  in  tb^  12. 

had  Another  femedy;  she  might  have  brought  an  actum: 
onthedeed.  At  first  I  was  at  a  loss  how  to  imply  the  as- 
semt  of  the  busbandto  theoontiractof  thewife^so  as  tosup^ 
port  the  action  of  osnuiifMif  against  htoi;  ,and.I  thou^t 
that  it  woqld  be  hard  that  the  husbandiihonld  be  liable  to 
two  actiims*  Bat  I: hare  got  or^r.  these  difficulties.' 
FUslfcy  this  action  is  brought  for  the  immediate  supply  to 
a  vfitnoaa  supposed  to  he  in  actual  necessity ; .  and  though 
the  Flamtiff  be  the'trustee  in  the  daed^  and  was  therefore 
entitlfod  to  another  remedy^  yet. as  the  numey  was  to 
have  been  paid  to  her  in  thefirst  instance,  I-  think  that 
ahipwas  warranted  iniiupplying  therwife  with  necessaries, 
and  taking  herx^hoice  of  actions  for,  her  own  indemnity. 
As  to  the  assepit  of  the  jinsband,  I  think  that  the  law  will 
raise  an  iMiiinptfif  so  as  to  make  him  lii^le;  andthoughby 
tbi^se  means  he  becomes  subject  to  two  actions,  his  lia* 
bility  lias  beeuioccasiimed  by  his  owndefault  If  he  had 
paid  tlw  amiuity  regularlyj  this  question  never  could  have 
arisen,  for  the  trustee  and  the  husband  had  agreed  what 
should  be  the  quantunik  of  necessaries.  It  appears  to  me 
that  the  Defendant  has  given  sent^ce  against  himself  by 
the  articles  of  sepanUion ;  for  it  is  only  provided  that  he 
shall  be  indemnified  against  debts  which  his  wife  may 
contract  during  the  separation,  and  payment  of  the  an- 
nuity; so  that  he  does  not  stipulate  for  an  indemnity 
except  during  such  time  as  the  annuity  shall  be  duly  paid. 
On  the  best  consideratioii  which  I  have  been  able  to  give 
the  case,  I  think  the  nonsuit  ought  to  be  set  aside* 

JIbath  J.  The  question  is.  Whether  a  separate 
maintenance,  secured  by  deed  to  the  wife,  be  sufficient  to 
discharge  the  husband  from  Ms  liability  to  provide  neces- 
saries ibr  her,  where  that  mamtenace  has  not  been  duly 
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1806.  paid  ?  Fire  or  six  cases  have  been  meAtioned  by  my 
Brother  Chambre,  in  which  a  separate  maintenance  has 
been  pleaded,  and  payment  averred ;  and  I  cannot  help 
thinking  that  Lord  Ch.  J.  Holt,  in  the  case  of  Thdd  v. 
StoaktSy  laid  a  stress  upon  that  circnmstance ;  for  why 
should  he  suppose  that  tradesmen  would  trust  a  wife  upon 
her  own  credit,  unless  the  circumstance  of  payment  ope- 
rated upon  his  judgment.  The  allowance  withdnt  pay* 
ment  in  this  view  of  the  case  would  be  totally  nmnate- 
rial.  In  Bacoh*s  Abridgmentf  title.  Baron  and  Feme,  H. 
it  is  laid  down,  that  if  a  husband  allow  his  wife  a  separate 
maintenance  he  shall  not  be  liable  during  the  time  lie 
pays  such  maintenance.  These  cases,  therefore,  in  vrttich 
the  payment  of  maintenance  has  been  set  forth  in  the 
pleadings,  and  the  passage  to  which  I  have  referred  ia 
Bacon's  Abridgment,  strongly  show  the  sense  of  the  pio- 
fession  from  the  time  of  Lord  Ch.  J.  Holt  to  the  present 
hour.  As  to  the  principle,  it  is  the  duty  of  the  husband 
to  provide'  necessaries  for  his  wife.  The  question  is, 
Whether  he  discharges  that  duty  merely  by  entering  into 
a  covenant  with  a  trustee  for  payment  of  an  allowance! 
If  he  refuse  to  perform  that  covenant,  the  wife  may  be 
starved  before  redress  can  be  obtained.  The  common 
law  does  not  relieve  any  man  from  an  obligation  on  tiie 
mere  ground  of  agreement  to  do  something  else  in  its 
place,  unless  that  agreement  be  performed.  Accord 
without  satisfication  is  no  plea.  In  this  case  the  wife  is 
no  contracting  party  to  the  covenant ;  she  only  assents  by 
her  signature,  and  if  she  had  not  executed  the  deed,  she 
would  have  been  equally  bound  by  accepting  the  main- 
tenance. The  case  is  not  varied  by  the  circumstance  of 
the  Plaintiff  being  the  trustee  in  the  deed.  The  agree- 
ment could  have  no  operation  in  destroying  the  husband's 
liability  by  transferring  the  credit  to  the  wife,  unless  ac- 
companied by  payment ;  she  cannot  be  in  a  worse  con- 
dition than  if  she  cohabited  with  her  husband.     Now  in 
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the  case  of  cohabitation  the  husband  would  be  liable  for  1806. 
necessaries,  unless  he  supply  his  wife  with  money  to  fur- 
nish herself;  for  his  assent  to  her  contracts  must  either  be 
express  ot  implied.  In  the  case  of  Mortens  v.  Withens,  ^"*'^- 
SUn.  348.  the. Defendant  and  his  wife  lived  in  the  same 
house,  and  the  wife  had  a  separate  allowance  of  50/.  per 
annum  for  her  clothes.  The  action  was  brought  for 
goods  furnished  to  the  wife,  and  Treby  Ch.  J.  said  that  if 
the  goods  were  famished  upon  the  credit  of  the  husband, 
the  Plaintiff  was  entifled  to  recover,  if  the  goods  were 
suitable  to  the  quality  of  the  wife,  he  not  having  had 
notice  of  the  allowance ;  but  if  he  knew  of  the  differences 
between  the  husband  and  wife,  and  sold  the  goods  only  to 
ruin  the  husband,  the  latter  should  not  be  chargeable  ; 
Imt  it  having  been  proved  that  the  goods  were  used  by 
the  wife  in  the  presence  of  the  husband,  the  jury  found 
a  verdict  for  the  Plaintiff.  This  was  a  case  where  the 
husband  and  wife  lived  in  the  same  house,  and  the  latter 
had  been  supplied  with  money,  yet  the  assent  of  the  hus- 
band was  implied  firom  his  having  seen  his  wife  make  use 
of  the  goods.  In  the  present  case,  where  the  husband  and 
wife  are  separated,  and  no  money  has  been  given  to  supply 
the  wife  with  necessaries,  the  consent  of  the  husband  may 
be  much  more  strongly  implied.  In  the  case  of  Manby  v. 
Scott,  which  is  best  reported  in  1  Siderf.  109.  it  was  said 
that  a  general  prohibition  to  all  persons  to  supply  the  wife 
with  necessaries  is  void.  But  if  such  a  covenant  as  this, 
without  payment,  be  sufficient  to  exempt  the  husband 
from  his  liability,  it  would  have  the  same  effect  as  a  ge- 
neral prohibition.  At  common  law  the  wife  may  have 
resource  to  any  Mend  for  necessaries  if  the  husband  re- 
fuse her,  and  the  husband  is  bound  to  pay  for  them  ;  for 
when  the  law  imposes  a  duty,  it  raises  a  promise  on  the 
part  of  the  person  upon  whom  it  is  imposed  to  discharge 
it.  AU  deeds  of  separation  suppose  the  husband's  liabi- 
lity, for  they  all  contain  a  covenant  to  indemnify  him 

against 
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1806.  agaiiwl  tIie*>!Hfe'8  delits.  To  sa^pose  Uiat  a  wDmaa  wbo 
is  parted  fipom  her  huBband  under  an  agreement  for  a 
separate  maintenance  is  not  by  law  entitled  to  ekarge 
her  husband  with  payment  for  necessaries,  when- he  wiA- 
holds  the  stipulated  allowance,  shocks  my  humanity  and 
revolts  my  reason. 


Sir  JTamBb  If  ansfibld  C.  J.  I  differ  from  my^  thm 
Brothers  in  this  case;  but  I  have  this  sittisfiEu^tibn,  thai  if 
my  opinion  be  wrong,  it  will  be  of  no  conae<|aeilce,.sinee 
the  opiluon  of  my  Brothers  must  prevail,  and  juatkaewSI 
be  done.  After  giving  to  the  subject  the  best  Conaidaet- 
tion  in  my  power,  I  cannot  but  ^ntertain'ther  satoe^vtnicm 
now  which  I  held  at  the  trial.  In  the  first  place,  I  think 
that  a  general  provision  for  the  separate  maintenance  of 
the  wife,  whether  the  husbands  pays  or  not,  deprivesthe 
wife  of  the  advantage  of  the  common  law,  aUd-j^vmls 
the  husband  from  being  sued,  either  in  asmanpftt  or.  d^ 
for  necessaries  furnished  to  the  wife*  And  I  alao  thiidi  is 
this  case,  that  if  the  general  law  were  not  so,  this  wctkm 
could  not  be  maintained>  because  the  person  wbo  sapfXM 
tiie  necessaries  was  the  very  person  with  whom  the  cOfe- 
nant  was  made,  and  must  therefore  be  presumed  tahave 
trusted  the  wife  on  the  credit  of  the  deed.  Not  that  I 
think  thii^makejs  any  difference  in  point  of  law,  but  widi 
respect  to  the  remedy  there  is  this  difference,  thai  the 
Plaintiff  has  a  short  remedy  by  action  on  the  oovemnt, 
whereas  in  other  cases,  th^  person  furnishing  thenecessa* 
ries  would  have  no  remedy,  but  must  trust  to  the  honoar 
of  the  wife.  Every  man  who  gives  credit  to  a  wthwtH 
woman  living  apart  from  her  husband,  gives  credit  to  her 
representations ;  unless  he  happens  to  be  personalbfrac- 
quainted  with  the  articles  of  separaticm.  An  cAbjectioii 
has  been  raised  to  the  legality  of  the  covenants  inthis 
deed ;  but  such  covenants  haVe  been  so  longiupported, 
both  at  law  and  in  equity,  that  it  is  impossible  now  to 

give 
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give  weight  to  the  aorganieiit  The  covenant  ccmtaiMd  in  1806. 
this  deed,  ther^re,  mii3t  beeonsidered  as  Vfidid<»  Here 
the  hosband  and  wife  separate,  and  the  kiisband  coireilaate 
with  the  pfesent  Plaintiff  to  pay  6  shillings  per  week  by 
way  of  maintenance  to  his  wife,  and  ■  the  mode  of  pay- 
ment is  either  to  the  wife  h«»df,  or  to  snch  peison  as 
3he  fi^all  appoint.  Upon  fidlore  of  paymoit,  there-  is  no 
dopbt  that  the  I%dntiff  may  maintain  an  action  on  the 
covenant.  Tlds  mode  of  covenanting  to  pay  so  ntnc^h 
money  is  not  nncomnion;  sometimes  liie  provision  is 
made  by  settling  an  estate  with  power  of  entry,'  some- 
times by  setting  apart  money  in  the  fimds/but  there  is 
no  diflference  with  respect  to  the  husbsmd  between  one 
mode  and  the  other ;  one  may  be  a  better  security  than 
the  other,  bat  in  each  case  the  husband  is  to  pay  the 
money,  and  he  parts  with  some  portion  of  his  property 
for  a  separate  maintenance  for  his  wife.  In  all  these 
cases,  the  person  who  gives  credit  to  the  wife  is  without 
remedy;  the  wife  herself  is  without  remedy.  If  an 
i^ectment  be  brought  for  lands,  the  demise  must  be  by 
the  trustee ;  money  in  the  fimds  must  be  sold  by  the 
tmstee.  An  action  of  covenant  must  be  brought  by  the 
trostee.  The  only  way,  therefore,  by  which  the  wife 
can  compel  payment,  must  be  by  proceeding  in  equity, 
and  though  it  may  seem  ridiculous  to  send  her  to  a  court 
of  equity  to  compel  payment  of  so  small  a  sum  as  5  shil- 
lings per  week,  yet  the  rule  must  be  the  same  whether 
the  sum  be  great  or  small.  It  seems  to  me,  that  when 
agreements  of  this  sort  are  entered  into,  the  husband  is 
bound  to  pay  the  sum  for  which  he  covenants,  and  no 
more;  to  tlfttt  extent  he  must  pay,  though  it  should 
amount  to  three  times  as  much  as  his  wife's  maintenance. 
The  effect  is  to  make  the  separate  provision  the  separate 
pfoperty  of  the  wife.  She  may  mortgage  it.  If  slie  save 
any  thing  and  die,  she  may  dispose  of  it  by  will,  without 
consent  of  her  husband.  This  has  been  long  since  deter- 
mined 
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1L806.         mined  in  eqnity.    By  these  means  she  has  in  ja  certain 
^■^"Y^       manner  established  by  deed  a  separate  fortdne  in  herself. 
V,  She  lives  by  herself.  If  then  persons  nnder  these  circuia-. 

stances  trust  her  with  such  a  provision  in  her  hand,  can 
they  in  general  be  considered  as  trusting  her  on  that  rule 
of  law^  that  a  husband,  in  consequence  of  his  obligatioii 
to  provide  for  his  wife,  is  presumed  to  assent  to  the  supply 
of  necessaries  ?  When  he  has  made  a  distinct  provisioiiy 
his  assent  to  any  other  mode  of  provision  I  cannot  pre- 
sume, much  less  can  I  find  a  ground  in  any  decided  case 
for  supporting  a  different  mode  of  provision  than  that 
which  is  contained  in  the  deed.  Where  I  see  a  cov^umt 
to  pay  a  specific  sum,  I  cannot  find  a  ground  in  law  for 
supporting  an  assumpsit  on  the  presumed  assent  of  the 
husband.  I  forbear  to  cite  cases,  because  many  are  to 
be  found  in  every  equity  report,  which  show  that]  this  is 
the  separate  fortune  of  the  wife,  that  she  may  dispose  of 
it  as  she  pleases.  A  difficulty  has  occurred  to  me  with 
respect  to  the  question  of  payment,  which  I  have  not 
been  able  to  get  rid  of.  It  is  supposed,  that  notwith- 
standing the  provision  as  a  separate  maintenance  and  toU' 
tune  to  the  wife,  yet  unless  the  husband  pays,  the  com- 
mon law  right  arises.  I  have  endeavoured  to  satisfy  my- 
self how  long  payment  must  be  delayed  before  the  com- 
mon law  right  arises ;  sometimes  pajrment  is  to  be  made 
half-yearly ;  where  it  is  to  be  made  out  of  estates,  it  is 
according  to  the  reservation  of  the  rents.  These  are 
sometimes  quarterly,  sometimes  half-yearly.  Hpw.Ibng 
must  it  be  after  the  end  of  the  quarter  or  half  year  before 
the  coumion  law  right  arises  ?  is  it  to  be  a  week,  a  ixaXr 
night,  or  a  day  ?  The  wife  must  have  meat  and  clothes 
from  day  to  day.  If  it  arises  upon  non-pajrment,  and 
payment  should  be  delayed  for  a  month,  those  who  give 
credit  to  the  wife  in  the  mean  time  must  trust  her  on  the 
common  law  right ;  and  if  an  action  were  brought  for 
necessaries,  the  jury  might  think  that  three  times  as 

much 
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mach  ought  to  be  allowed,  as  the  sum  agreed  upon.  Sup-  1806. 

pose  part  only  to  be  paid,  to  what  extent  is  the  husband      ^"^^^^^^ 
liable  to  be  charged  ?  It  may  be  said,  that  these  difficul-  ^  v. 

tiea  are  occasioned  by  the  husband  breaking  his  covenant. 
But  there  is  another  difficulty  if  the  common  law  right 
arises  upon  non-payment  Does  the  covenant  ever  revive 
again,  or  is  it  entirely  gone?  I  should  think  that  it  is  en- 
tirely gone.  If  the  husband  once  become  subject  to  pay 
for  necessaries  in  consequence  of  not  paying  the  stipulated 
maintenance,  when  is  the  covenant  to  revive  again  by 
payment  of  the  stipulated  sum  ?    These  certainly  are 
difficulties,  but  without  these  I  should  be  of  opinion,  on 
the  general  ground,  that  where  a  provision  is  secured  to 
the  wife  as  her  separate  property,  and  she  lives  as  feme 
sob,  the  persons  trust  her  upon  her  own  credit.    The 
protection  given  to  the  husband  against  the  debts  of  the 
wife  is  merely  a  power  to  retain  so  much  as  he  shall  be 
obliged  to  pay ;   but  this  is  no  security,  for  a  jur^  may 
think  that  five  times  as  much  ought  to  be  recovered  for 
necessaries  as  the  amount  of  the  sum  stipulated.  In  com. 
mon  cases  there  is  a  covenant, on  the  part  of  the  trustees 
to  indemnify  the  husband  against  all  debts  of  the  wife, 
so  long  as  they  shall  live  separate.     But  if  the  husband 
in  such  a  case  as  this  be  obliged  to  pay  debts  of  the  wife, 
that  covenant  oug^t  to  be  confined  to  the  time  during 
which  the  husband  shall  continue  to  pay  the  nmintenance, 
and  it  ought  to  be  expressed,  that  if  the  husband  delayed 
pajrment  for  such  a  time,  he  should  be  liable  to  pay  those 
who  trusted  his  wife  for  necessaries.    There  ought  also 
to  be  some  proviso  to  guard  against  the  doubt  whether  the 
covenant  was  to  be  entirely  done  away,  or  only  suspended 
by  non-pajrment.    As  this  action  is  brought  by  the  trus- 
tee, no  difficulty  can  arise  respecting  any  other  action.  But 
fuppose  some  other  person  had  supplied  the  necessaries 
tnd  brought  the  action ;  according  to  the  doctrine,  that 
Vol..  II.  M  payment 
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1806.  payment  of  maintenance  is  necessary  to  exempt  th^.  has* 
bandy  the  Plaintiff  must  have  recovered  for  necessaries. 
Then  if  the  trustee  had  brought  an  action  on  the  cove- 
nant for  non-pajrment  of  maintenance  could  the  first  ac- 
tion be  pleaded  in  bar?  If  not^  the  husband  would  be 
liable  to  two  actions,  though  the  object  of  the  deed  was 
to  make  him  liable  only  to  one,  and  to  relieve  him  from 
all  other  obligations.  Where  a  woman  is  put  into  a  ritu- 
ation  with  respect  to  certain  property  as  a  feme  sok,  no 
credit  is  given  to  the  husband,  but  those  who  snpi^y  the 
wife  trust  only  to  the  separate  fortune  which  they  know 
that  she  has.  Nor  can  any  assent  of  the  husband,  as  it 
appears  to  me,  be  implied,  where  he  has  executed  a  deed 
covenanting  to  pay  a  certain  stipulated  sum;  for  I  cannot 
imagine  that  he  could  mean  to  make  himself  liable  to  any 
other  pajrment.  In  this  particular  case  however  it  seems 
quite  impossible  to  say  that  the  husband  has  assented  to 
raise  any  implied  assumpsit  to  pay  the  Plaintiff  upon  any 
other  contract,  but  that  which  is  contained  in  the  deed 

• 

by  which  he  covenants  to  pay  her  a  certain  stipulated 
sum.  Suppose  the  husband  had  known  that  his  wife 
lived  with  the  Plaintiff,  could  it  have  entered  into  his 
mind  that  he  was  to  pay  more  than  the  sum  mentioned 
in  the  deed  ?  This  would  be  not  only  to  imply  an  assun^fsii 
without  ground,  but  directly  contrary  to  the  fact :  it  would 
be  implying  an  engagement  of  one  sort,  when  there  is  ano- 
ther engagementtotally  contradictory  to  and  inconsistent 
with  it.  It  has  been  supposed  that  it  would  be  hard  upon 
the  wife  if  this  action  could  not  be  supported ;  that  hard- 
ship I  do  not  feel.  In  the  first  place,  the  Plaintiff  trusted 
the  wife  when  she  had  a  remedy  in  her  own  hands,  and  she 
could  have  no  difficulty  in  trusting  the  wife  to  the  extent 
of  the  money  which  she  was  entitled  to  recover.  But  it 
may  be  observed  in  general,  that  whoever  trusts  a  mar- 
ried woman  trusts  to  her  honour  only.    If  the  wife  says 

that 
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that  the  money  has  not  beenpaid,  yon  mnst  depend  upon  1806. 

her  word  for  the  truth  of  the  assertion ;  you  must  depend 
upon  her  honour  for  making  use  of  the  remedies  against 
her  trustees  to  compel  the  payment.    And  if  the  money         Craw. 
be  paid  to  the  wife,  the  creditor  must  trust  to  her  honour 
for  paying  it  over  to  him ;  for  I  know  of  no  remedy  by 
which  she  may  be  compelled  to  do  so.  A  court  of  equity 
has  never  gone  the  length  of  chaining  the  separate  estate 
of  a  married  woman^  except  on  the  ground  of  agreement 
Where  the  wife  has  agreed  to  sell,  the  Court  will  compel 
the  sale.     Grigby  v.  Cox,  1  Ves.  517.    Or  if  she  enter 
into  a  joint  bond  with  her  husband,  the  Court  will  charge 
the  rents  and  profits  of  her  estate  with  payment.   Hulme 
T.  Tenant,  1  Brovon  16.    All  these  depend  on  agree-  , 
ment,  but  I  know  of  no  case  where,  on  the  mere  ground 
cflT  things  being  supplied  to  the  wife,  a  court  of  equity 
has  compelled  her  to  pay  those  who  have  trusted,  her; 
and  it  is  quite  clear  there  is  no  remedy  at  law.    It  is  not 
only  in  this  case  there^re  where  payment  of  maintenance 
has  been  withheld,  that  credit  must  be  given  to  the  equi- 
table rights  of  the  wife,  and  to  hier  honour  for  enforcing 
them,  and  applying  the  money  in  pajrment  of  her  debts. 
I  admit,  that  the  practice  of  averring  the  payment  of  the  se- 
parate maintenance  in  pleading,  shows  the  apprehension 
either  that  the  payment  was  necessary,  or  at  least  that  it 
made  the  case  stronger.    But  the  language  of  the  cases 
themselves  impress  on  me  a  different  idea  of  the  opinions 
of  the  Judges  who  decided  them.    In  Todd  v.  Stokes, 
though  payment  had  been  made,  nothing  is  said  upon 
the  subject    The  language  of  Lord  HoU  is,  ''  if  baron 
and  feme  separate  by  consent,  and  she  has  a  separate* 
allowance,  it  is  unreasonable  she  should  have  it  still  in 
her  power  to  charge  him."    Now  what  is  a  separate 
allowance  but  an  agreement  for  an  allowance  ?  He  goes 
on,  ^  and  it  is  not  to  be  presumed  but  tradesmen  that. 
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1806.  deal  with  her  trust  her  on  her  own  credit,  and  not  on  the 
credit  of  her  husband/'  Did  Lord  Holt  suppose,  that 
if  the  husband  omitted  to  pay  the  allowance  for  a  montli, 
that  he  might  be  charged  ?  K  so,  the  tradesman  would 
not  trust  the  wife  on  her  own  credit,  but  on  the  credit 
of  the  general  law.  Neither  in  Salkeld  or  Lord  Rajfrnand 
is  any  reliance  whatever  placed  on  the  circumstance  of 
payment.  According  to  the  report  of  the  same  case  in 
12  Mod.  244.  the  second  resolution  was  this,  ^  tiiat  if 
husband  and  wife  part  by  consent,  and  the  husband  se- 
cure her  an  allowance,  it  is  in  consideration  that  ke 
should  not  be  charged  any  more  by  her ;  and  it  is  unrea- 
sonable he  should  be  charged  for  yictuids  or  phjrsic,  or 
other  necessaries  after/'  What  Is  the  meaning  of  this  Y 
as  soon  as  the  deed  is  executed  the  allowance  is  seGured, 
and  I  know  of  no  difference  between  a  security  by  oov^ 
nant,  by  conveyance  of  lands,  or  by  transfer  oi  funds. 
Is  it  not  clear  then  that  the  person  who  stated  that  reso- 
lution supposed  that  securing  the  allowance  put  an  end  to 
the  common  law  obligation  ?  If  pajrment  had  been  con- 
sidered as  necessary,  it  is  natural  that  it  should  have  been 

# 

added.  The  terms  of  the  resolution  require  that  it  should 
only  be  secured.  The  case  of  Angler  v.  Angier,  which 
is  to  be  found  2  Eg.  Co.  Abr.  150.  Gilberts  Eq. 
Rep.  152.  and  Prac.  in  Chan.  499.  strongly  implies  that  a 
neglect  to  pay  a  separate  maintenance  would  never  raise 
a  common  law  obligation  against  the  husband.  A  biQ 
was  brought  by  the  wife's  prochein  amy  against  her  bus* 
band  for  a  special  execution  of  articles,  whereby  the  hus- 
band was  to  allow  her  B2Lper  annum  separate  mainte- 
nance, and  he  had  a  decree  for  the  arrears  and  growing 
payment  in  52/.  per  annum ;  and  the  Lord  Chancellor 
said,  "  where  a  husband  makes  a  separate  provision  for 
his  wife,  he  is  not  chargeable  by  law  for  her  debts ;"  imt 
though  that  were  so,  yet  to  avoid  the  eJLpence  he  might  be 
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put  to  in  defending  such  smts^  Ins  Lordship  sent  it  to  a  1806. 
master  to  settle  a  security  to  indemnify  the  husband  ^"^p^^^ 
against  the  wife's  debts.  Here  the  separate  maintenance 
had  been  withdrawn  for  some  time ;  yet  the  Lord  Chancel- 
lor says^  where  a  husband  makes  a  separate  proyision  for 
his  wife,  he  is  not  chargeable  by  law  for  her  debts.  In  the 
common  sense  of  the  word,  when  a  man  executes  any 
such  securities  as  I  have  before  mentioned,  he  makes  a 
provision  for  het.  It  may  be  observed  that  the  Chancellor 
decreed  all  the  arrears  and  growing  payments  to  be  made, 
but  if  the  law  were  as  now  contend^  for,  some  inquiry 
ought  to  haVe  been  made,  whether  any  debts  had  been 
contracted  by  the  wife  for  which  the  husband  was  liable, 
and  a  deduction  should  have  been  made  of  the  amount : 
no  such  deduction,  however,  was  made.  These  cases 
therefore,  when  fairly  expounded,  seem  to  show  the  pay- 
ment has  never  been  considered  as  an  essential  circum- 
stance. According  to  my  own  recollection  of  what  has 
foUen  from  Lord  Mansfield  upon  this  subject,  I  hc^ve  the 
strongest  inq[nressioh  of  having  heard  him  over  and  over 
again  dedare,  that  where  a  separate  maintenance  was 
agreed  upon,  it  put  the  parties  in  a  new  situation,  and 
that  the  husband  was  relieved  from  any  common  law  ob- 
ligation, being  subject  to  no  other  than  that  which  was 
contained  in  the  deed  of  separation.  But  my  Brother 
Chambrtfs  recollection  is  different  from  mine  on  this  sub- 
ject, and  I  defer  to  his  memory  as  better  than  my  own. 
There  is  one  circumstance,  however,  which  weighs  very 
strongly  with  me  in  this  case,  that  no  instance  is  to  be 
found  in  which  such  an  action  has  ever  been  maintained 
against  a  husband  who  had  agreed  to  make  a  separate 
maintenance;  and  yet  there  must  be  many  cases  in  which 
payment  must  have  been  delayed  beyond  the  stipulated 
time.  I  cannot  say  how  long  these  deeds  may  have  been 
in  use,  but  they  certainly  are  of  earlier  date  than  any  of 
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1806.  the  cases  in  our  law  books^  which  haye  been  referred  to 
In  1  Eq.  Ca.  Jbr.  a  case  is  referred  to  in  TothelTs  Trans- 
actions in  the  high  Court  of  Chancery ^  page  97,  to  show, 

Craio,         ^^^  ^  woman  who  has  a  separate  maintenance  may  dis- 
pose of  what  she  sayes  out  of  it  by  will.  That  was  about 
the  year  1720.  The  date  of  the  case  in  SottcUistfaeS  W, 
3.  And  in  modem  times  these  deeds  have  been  very  fie- 
quenty  yet  no  instance  is  suggested  of  an  action  like  this 
having  been  maintained.    These  contracts  for  separate 
maintenance  would  be  of  very  little  use  if  the  husband's 
exemption  depended  on  payment,  for  if  a  husband  puts 
his  wife  into  a  lodging,  and  pays  her  a  reasonable  sum 
for  maintenance,  that  will  be  an  answer  to  an  action  at 
common  law.    It  seems  to  me,  therefore,  in  general,  that 
where  a  man  has  entered  into  a  contract,  and  secured  a 
separate  maintenance  to  his  wife,  the  common  law  obli- 
gation is  at  an  end,  and  the  persons  who  trust  the  wife 
trust  her  on  her  own  credit.    But  if  that  be  not  so  under 
the  general  law,  still  I  think,  that  wliere  a  person  trusts 
her,  having  a  deed  in  his  own  hands,  empowering  him 
to  compel  pajrment  of  a  stipulated  sum,  the  Ck>art  can- 
not raise  an  assumpsit  by  implication  in  his  favour 
against  the  husband.    I  differ  from  my  Brothers,  hot 
the  judgment  of  the  Court  is  that  the  rule  be  made 
absolute. 

Rule  absolute. 
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1806. 

Willis  v.  Pendrill.  jvt.  s. 

^T^HIS  was  a  rule  to  show  cause  why  the  declaration  Ao^nafdirectMito 
should  not  be  taken  off  the  fUe.    The  only  question  ^®  '^^^^  ^i^- 

dU$€x  cmnot  be 

was,  whether  a  capicLs  directed  to  the  sheriff  of  Middlesex  serTedmL«w«io« 
could  be  served  in  London,  in  a  case  where  the  process  («> 
was  not  bailable  ? 

Best  Serjt.  contended,  that  where  the  process  was  not 
bailable,  the  only  object  was  to  give  personal  notice  to 
the  party.  He  cited  Kelley  y.  Shaw,  6  Term  Rep.  74. 
where  the  Court  of  King's  Bench  held  the  service  of  a 
latitat  in  the  county  of  Middlesex  sufficient,  and  Busbey 
V.  Fearon,  8  Term  Rep.  235.  where  the  same  Court  held 
a  writ  directed  to  the  sheriff  of  Northumberland,  to  be 
well  served  in  Newcastle  upon  Tyne,  though  out  of  that 
county.  He  insisted  that  there  could  be  no  difference 
between  a  capias  and  a  latitat,  since  there  were  diffe- 
rent files  for  the  different  counties  in  the  King's  Bench, 
though  the  officer  was  the  same  for  all ;  and  observed, 
that  if  this  service  were  deemed  insufficient,  great  incon-  " 
venience  might  arise  where  Defendants  lived  upon  the 
boundaries  of  two  counties ;  he  added,  that  in  this  ca^e 
the  same  person  was  filazer  both  for  Middlesex  and 
London. 

Best  Serjt.  contrd,  urged  that  in  the  King's  Bench  all 
latitats  were  issued  by  one  officer,  but  that  in  the  Com- 
mon Rkas  there  were  distinct  officers  for  each  county, 
and  that  the  circumstance  of  the  same  person  being  filazer 
both  for  London  and  Middlesex,  in  this  case,  was  mere 
matter  of  accident,  and  could  not  vary  the  rule ;  that  if 

(a)  AAd  see  Williams  ▼.  Gregg,  7  TiUDt.  255. 
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1806.         it  were  allowable  for  a  person  to  take  out  a  writ  with  a 
filazer  of  one  county  and  serve  it  in  another,  all  the 
business  might  be  thrown  into  the  hands  of  one  officer. 
PiKDRiiu       He  cited  Barman  v.  Bellamy,  1  Term  Btp.  187.  where 

the  Court  of  King's  Bench  held  that  service  of  a  bill  of 
Middlesex  in  London  was  irregular,  and  distinguished  it 
from  the  case  of  a  latitat. 

m 

The  Court  said,  that  as  writs  of  roptMWjere  issued  by 
different  officers  for  different  counties,  the  service  in  this 
case  must  be  deemed  irregular,  for  if  they  should  hold 
otherwise,  it  would  go  the  length  of  authorizing  pers<His 
to  take  out  all  writs  of  capias  from  one  officer. 

Rule  absolute. 
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1806. 
Anthill  qui  tain  t;.  Mbtcalf.  p^^  ^^ 

THE  Plaintiff  in  this  case  having  taken  out  three  sue-  ^  ««««>«»  ^ 
cessiye  summonses  for  time  to  enter  the  issue^  the  ^^^^  ^^^  ,^t„„. 
Defendant,  on  the  day  upon  which  the  last  summons  was  «bie  is  a  stay  of 
returnable,  signed  judgment  of  nonpros.    A  rule  having  P'^^^^^^^^s^ 
been  obtained  to  set  aside  this  judgment  for  irregularity, 

Onslow  Serjt.  showed  cause,  and  contended  that  the 
summonses  Were  no  stay  of  proceedings,  and  therefore, 
as  the  time  for  entering  the  issue  had  elapsed,  and  no 
order  had  been  made,  the  Defendant  was  entitled  to 
sign  judgment. 

Shepherd  Serjt.  contrA,  insisted  that  although  a  sum- 
mons was  no  stay  of  proceedings  till  returnable,  yet  that 
when  returnable  it  was,  and  that  if  the  Defendant  wi^ed 
the  proceedings  not  to  be  stayed,  he  ought  to  have  ap- 
peared upon  the  first  summons,  or  have  consented  to  the 
order. 

The  Court  thought  that  the  summonsTor  time  to  enter 
the  issue  was  a  stay  of '  proceedings  when  returnable, 
and  made  the 

Rule  absolute. 
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If  A,  indorse  a  bill, 
drmwn  in  hii  fitTOor 
and  accepted,  to  B, 
in  order  that  he  My 
raiiie  money  far  A, 
by  negotiating  it, 
and  B,  gives  it  to  C. 
who  pati  it  into 
the  hands  of  D, 
withoat  considera- 
tion, two  years  after 
the  bill  is  due,  A. 
may  recover  back 
the  bill  from  Dt  in 
trover  (a). 


GOGGBRLBY   V.   CUTHBBRT. 

rpROVER  for  a  biU  of  exchange. 

This  case  was  tried  before  Sir  James  Mansfield  C.  J. 
at  the  sittings  after  Michaehnas  term,  when  it.  appeared 
that  the  bill  in  question  was  drawn  by  one  Pamell,  in 
favour  of  the  Plaintiff,  who,  haying  got  it  accepted^ 
indorsed  it  himself,  and  put  it  into  the  hands  of  a  person 
of  the  name  of  Daponte,  for  the  purpose  of  getting  it 
negotiated,  and  raising  money  upon  it  for  the  benefit  of 
the  Plaintiff ;  that  Daponte,  instead  of  getting  the  bill 
discounted,  gave  it  to  his  brother,  from  whom  it  came 
into  the  hands  of  the  Defendant,  without  consideration, 
two  years  after  it  became  due.  A  verdict  was  found  for 
the  Plaintiff,  with  liberty  to  tlie  Defendant  to  move  that 
a  nonsuit  might  be  entered. 

A  rule  for  this  purpose  having  accordingly  been  ob- 
tained, 

Shepherd  Serjt.  was  now  to  have  shown  cause ; 

But  Best  Serjt.  being  called  upon  to  state  his  objec- 
tions, contended,  first,  that  the  Plaintiff,  by  indorsing 
the  bill,  had  parted  with  the  legal  property  in  it,  and 
could  not  therefore  maintain  an  action  of  trover.  Second- 
ly, that  the  bill  itself  was  of  no  value,  and  that  the  Plain- 
tiff could  not  be  sued  upon  it. 

Sir  Jambs  Mansfield  C.  J.  The  indorsement  of  the 
bill  was  merely  for  the  purpose  of  enabling  Dapoidt  to 
receive  the  money.  If  Daponte^  after  receiving  the  bill, 
had  betrayed  an  iniention  of  obtaining  the  money  and 
running  away  with  it,  could  not  the  Plaintiff  have  de- 
manded the  bill  again  of  him?  and  if  he  could,  why 


(u)  Vide  Benjamin  v.  Baiili  of  England,  3  Camj^b.  117. 


can 
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can  he  not  demand  it  of  any  person  into  whose  hands  it  1806. 

conies  dishonestly  ?  As  to  the  bill  being  worth  nothings  ^^^^^"^^ 

it  is  of  importance  to  the  Plaintiff  to  get  it  back  again.  V. 


CuTUmRT. 


Heath  J.  The  delivery  of  the  bill  was  not  absolate, 
but  conditional^  and  was  in  the  nature  of  the  delivery  of 
an  escrow. 

Cham  BR  E  J.  The  Plaintiff  only  parted  with  a  posses- 
sion of  the  bill^  and  enabled  another  person  to  make  the 
legal  disposition  of  it.^  The  Defendant  having  taken  it 
after  it  was  due,  received  it  with  all  its  infirmities. 

RuJe  discharsred. 


The  Reporters  by  accident  omitted  to  notice  in  the 
1st  Volume  of  the  New  Reports,  that  in  Easter 
Term  1804,  Mr.  Serjt.  Williams  was  promoted  to 
the  rank  of  King's  Serjeant. 


END    OF    HILARY    TERM. 
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IN  THE 


eotttt  Of  eommoti  iPlea0» 


IN 


EASTER  TERM, 

In  the  Forty-sixth  Year  of  the  Reign  of  George  III. 


Hallewell^  Clerk,  r.  Teappes.  Apruuth. 

[^HlS  was  an  action  of  debt  for  subtraction  of  tithes,     in  debt  far  mb- 
The  1st  count  of  the  declaration  aHeged  that  ^'  the  ^~^*^^~ 

.J.  °  of  any  particalar 

■'^es  of  turnips  yearly  growing  or  renewing,  arising  or  article,  the  pi«m- 
^Ppening  of  in  and  from  the  said  eight  acres  of  land,  ^*  ^^^"^  ^"^  ^' 
^thin  40  years  next  before  the  making  of  a  certain  act  ^^  ^^^^  ^  ^ 
^  parliament  made  in  the  parliament  of  the  lord  Edward  have  been  "  g^nnt- 
*^  Sixth  late  king  of  England  held,  «cc.  were  granted,  i^^^Jf'^^^ 
^tded,  and  paid  and  were  of  right,  due  and  payable  in  due  and  payable/' 
*^ir  kinds  as  they  grew  and  arose  by  the  occupiers  of  the  ^^  **»f  ^^  ™ 
Md  eight  acres  of  land."    The  2d  count  was  the  same  as  ^^^^^  ^^ 
^  the  tithe  of  potatoes,  and  the  third  as  to  the  tithe  of  making  of  the 
^m.    The  cause  was  tried  before  Rooke  J.  at  the  last  »^°^  ^'^'  "f^ 

not  prove  that  the 
partiduar  article 
^  cultiTated  there  at  that  time ;  bat  it  lies  on  the  Defimdant  to  prore  that  it  was  not. 

Vol.  II.  O  assizes 
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1806.         assizes  for  the  county  of  York,  and  a  general  verdict 
^■^■^^^^^       found  for  the  Plaintiff,  with  50«.  damages. 

Hallkwill 

V, 

Trappm.  Shepherd  Serjt.  now  moved  for  a  rule  to  show  cause 

why  the  verdict  should  not  be  set  aside  and  a  new  trial 
be  had,  objecting  that  the  allegation  in  the  1st  and  2nd 
counts,  with  respect  to  turnips  and  potatoes,  was  not 
proved,  and  could  not  be  proved,  inasmuch  as  the  culti- 
vation of  both  these  articles  was  introduced  into  this 
kingdom  subsequent  to  the  statute  of  Ed.  6.  He  urged 
that  the  Plaintiff,  by  the  form  of  his  allegation,  had 
bound  himself  to  prove,  not  merely  that  tithe  was  paid 
or  payable  for  these  lands  40  years  before  the  passing 
of  the  statute,  but  that  the  tithe  of  turnips  and  potatoes 
was  paid  or  payable ;  whereas  all  writers  upon  the  sub- 
ject considered  both  turnips  and  potatoes  as  having  been 
first  cultivated  in  this  kingdom  at  a  period  subsequent 
to  that  at  which  the  Plaintiff  alleged  tithe  to  have  been 
paid  for  them.  He  insisted,  therefore,  that  in  the  ab- 
sence of  evidence  to  support  the  two  first  counts,  tbe 
presumption  of  law  was  against  the  Plaintiff,  and  that 
he  could  not  retain  his  verdict  on  these  counts. 

But  the  Court  said,  that  the  true  construction  of  tbe 
statute  of  Ed.  6.  was  that  if  the  lands  charged  were  sub- 
ject to  the  payment  of  tithe  within  the  period  pointed  out 
in  the  statute,  that  was  sufficient  to  prove  the  allegation 
in  declarations  of  this  kind  and  to  support  the  Plaintiff's 
action ;  that  if  it  were  clear  that  nothing  but  wheat  hid 
^ever  been  sown  upon  this  land,  still  that  would  not  pre- 
clude the  tithe  of  other  titheable  produce  being  taken,  and 
that  as  no  evidence  had  been  offered  at  the  trial  to  pnm 
that  turnips  and  potatoes  were  not  cultivated  previous  to 
the  stat.  of  Ed.  6.  they  could  make  no  such  presumption 
against  the  justice  of  thex^ase,  even  though  such  a  fact 
might  be  asserted  by  persons  who  had  written  upon  the 

subject. 
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subject.    They  added,  that  whatever  might  be  the  case  1606. 

with  respect  to  potatoes,  their  own  information  led  them  w^*^^"^^ 
to  belieye  that  turnips  were  in  cultivation  in  this  country  ^* 

before  the  stat.  of  Ed.  6.  r^»m. 

Rule  refused  (a). 

(a)  Vide  MiteMl  ▼.  WaUar,  5  T.  R.  260.  ^ 


The   Wardens   of    St.  Saviour's,    Southwark,    v.        ^    ^,. 

'  '  May  7th. 

Samuel    Bostock    and     Others,    Executors    of 
Toothacrb. 

JJEBT  on  Bond.  a.,  b.,  and  c. 

The  Defendants  craved  oyer  of  the  bond  and  «»t««d  into  a 
condition,  from  which  the  bond  appeared  to  be  joint  ^^^  2)*attd  E^ 
and  several,  by  Jarvis  Armstrong y  John  Barber ^  and  Xbe  condition  of 
William  Toothacre,  for  the  sum  of  600/.  on  the  following  ^^""^  ^^  '*°^- 
condition :  "  Whereas  the  above  bounden  Jarvis  Jrm-  ^  ^^^y^  ^  j  * 
strong  was  on  the  — —  last  appointed  collector  of  the  pointed  collector 
church-rate  of  the  parish  of  St.   Saviour,  Southwark,  ofthechnichrmte 

of  the  paiiah  of 

aforesaid,  by  virtue  of  which  ofSce  he  is  empowered  to  st.  s.,  s,,  by  vir- 
collect  and  receive  all  such  monies  as  are  rated  and  as-  tue  of  which  of- 
sessed  on  the  inhabitcmts  by  virtue  of  the  said  rate,  and  ^^}^  7"  *"" 

•'  '  postered  to  col- 

for  which  he  is  accountable  to  the  wardens  of  the  grand  lect  and  receive 
account  of  the  said  parish,  if  the  said  Jarvis  Armstrong  do  ^  "^  matde§  as 
and  shall  from  time  to  time,  when  and  so  often  as  there-  ^geaiedon  Ae 
onto  required,  render  a  just  and  true  account  of  all  mo-  inhabitanu^by 
Hies  so  by  him  received,  or  hereafter  to  be  by  him  collect-  "^'^  ^'  *«  "^ 

rate*  and  for 

ed  or  received,  on  account  of  the  above  rate,  as  also  all  ^^i^  he  waa  ac- 
countable to  the  waidens  of  the  grand  account,  and  bound  the  anretiee  ftyr  D.*t  duly  accounting 
for  all  nqsiea  coUected  or  xeceived  by  him  on  account  of  the  abo?e  rate,  as  also  on  all  and  ereiy 
other  rate  or  rates  thereafter  to  be  made  and  collected  by  him  the  said  D."  Held  that  the 
■vretics  were  only  ansmerable  for  D*  in  that  single  appointment,  and  not  on  his  appointment  in  the 
year(e). 


(a)  And  see  £f«»fU  T.  Lon^,  S  M.  fle  S.  ^    CurUng  w.Ckatklin,5M.6cS.  50f.506.    Anmi  ▼. 
C^d^er,  9  B.  flc  A.  491.    Ltadky  t.  £«fiit,  t  Ring.  Sf . 

O  2  and 
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The  Wardens  of 
St.  Savious'i, 
Southwtrk, 

BosToct 
And  Otben. 


every  other  rate  or  rates  hereafter  to  be  made  and  collect- 
ed by  him  the  said  Jarvis  Armstrong,  and  also  do  and  shall 
from  time  to  time,  when  thereunto  requested,  surrender 
and  deliver  unto  the  wardens  of  the  grand  accorint  for  tlie 
time  being  or  hereafter  to  be,  all  such  sum  and  sums  of 
money  so  by  him  collected  and  received,  or  hereafter  to 
be  collected  and  received,  or  any  other  rate  or  rates,  as 
also  all  books,  papers,  and  accounts,  which  now  or  here- 
after shall  be  in  his  custody  or  power  concerning  the  said 
collection  as  aforesaid ;  and  also  do  and  shall  in  all  things 
well,  truly,  faithfully,  justly,  an<i  diligently  serve  and  ex- 
ecute the  said  office,  and  give  due  attendance  at  all  usnal 
times  therein ;  then  the  said  obligation  to  be  void,'^  &c. 
They  then  pleaded,  amongst  other  pleas,  that  the  said 
Jarvis  Armstrong  did  from  time  to  time  after  the  making 
of  the  said  writing  obligatory,  when  and  as  often  as  be 
was  thereunto  required,  render  a  just  and  true  accoant 
of  all  monies  by  turn  received  or  collected  on  accoont  of 
the  said  rate  in  the  said  condition  mentioned,  or  cm  ac- 
count of  any  other  rate  or  rates  thereafter  made  and  cd- 
lected  by  the  said  Jarvis  whikt  he  continued  in  the  smd 
office  in  the  said  condition  mentioned,  by  virtue  of  his  said 
appointment :  and  also  did  from  time  to  time,  when  there- 
unto required,  surrender  and  deliver  unto  the  wardens  of 
the  grand  account  for  the  time  being  all  such  som  and 
sums  of  money  by  him  collected  and  received,  and  also 
all  books,  papers,  and  accounts  which  at  the  time  of 
making  of  the  said  writing  obligatory,  oic  at  any  time 
afterwards,  were  in  his  custody  or  power,  touching  the 
said  collection,  and  did  in  all  things  well,  tmly,  faith- 
fully, justly,  and  diligently  serve  and  execnte  the  said 
office,  and  give  due  attendance  at  all  usual  times. 

To  this  plea  the  Plaintiffs  replied,  that  on  the  13th 
day  of  October  in  the  year  1796,  to  wit,  at  London  afore- 
said, in  the  parish  of  St.  Mary  the  Bow  in  the  ward  (rf 

Cheapi 
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Cheap,  the  said  Jarvis  Armstrong  in  the  said  condition 
of  the  said  writing  obligatory  mentioned,  was  appointed 
collector  of  the  church-rate  of  the  said  parish  of  St.  Sa- 
viour, in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  for  one  whole  year  then  next  ensuing,  and 
at  the  expiration  of  that  year  was  again  appointed  col- 
lector of  the  church-rate  of  the  said  parish,  and  so  on 
from  year  to  year  at  the  expiration  of  each  preceding 
year,  and  by  and  under  and  by  virtue  of  divers  successive 
annual  appointments  continued  and  remained  collector 
of  the  church-rate  of  the  said  parish  until  and  upon  the 
28th  day  of  February  in  the  year  1803,  when  the  said 
Jarvis  Armstrong  died,  to  wit,  a.t  liondon  aforesaid,  in  the 
parish  and  ward  aforesaid :  and  the  said  wardens  further 
say,  that  after  the  making  the  said  writing  obligatory,  to 
wit,  on  the  14th  day  of  October  in  the  year  1796  afore- 
said, and  on  divers  other  days  and  times  between  that 
day  and  the  said  period  of  his  death,  and  whilst  the  said 
Jarvis  Armstrong  was  and  continued  collector  of  the 
church-rate  of  the  said  parish  of  St.  Saviour  in  the  said 
condition  mentioned,  under  and  by  virtue  of  the  said  ap- 
pointment in  the  said  condition  mentioned,  and  of  such 
several  successive  annual  appointments  as  aforesaid,  to 
wit,  at,  &c.  he  the  said  Jarvis,  by  virtue  of  the  said 
office  of  collector  of  the  church-rate  of  the  said  parish 
of  St.  Saviour,  collected  and  received  divers  large  sums 
of  money  which  were  rated  and  assessed  on  the  inhabi- 
tants of  the  said  parish  by  virtue  of  the  said  rate  in  the 
said  condition  mentioned,  and  of  divers  other  rates  made 
and  assessed  on  the  inhabitants  of  the  said  parish  during 
that  period,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  600/.  of  lawful  money  of 
Great  Britain,  and  for  which  he  was  accountable  to  the 
wardens  of  the  grand  account  of  the  said  parish  of  St. 
Saviour;  but  they  further  say,  t^at  the  said  Jarvis 

Armstrong 
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Southwark, 

V. 
BotTOCK 

And  Otheni. 


Armstrong  did  not  from  time,  or  any  time  whilst  ke 
so  was  and  continued  collector  as  aforesaid^  when 
and  so  often  as  thereto  required  (as  he  often  was) 
render  a  just  and  true  account  of  all  monies  so  by  him 
collected  and  received  on  account  of  the  said  rate  in  the 
said  condition  mentioned,  and  on  divers  other  rates  which 
were  thereafter  made  and  assessed  during  the  i>eriod 
he  so  was  and  continued  to  be  collector  as  aforesaid,  and 
which  were  received  and  collected  by  him  as  such  col- 
lector as  aforesaid ;  and  did  not  from  time  to  time  dur- 
ing the  period  aforesaid,  although  thereunto  often  duly 
required  and  requested,  surrender  up  to  the  warden  of 
the  grand  account  for  the  time  being,  or  any  warden  of 
the  grand  account  during  the  period  aforesaid,  all  the  said 
sum  or  sums  of  money  so  by  him  collected  and  received 
as  aforesaid ;  but  wholly  neglected  and  omitted  so  to  do; 
and  the  said  wardens  in  fact  say,  that  there  was,  at  the 
time  of  the  death  of  the  said  Jarvis  Armstrong,  a  large 
sum  of  money,  to  wit,  the  sum  of  386/.  18^.  4cl.,  of  the 
monies  received  and  collected  by  him  the  said  Jarvis 
Armstrong  as  such  collector  as  aforesaid,  of  and  from 
such  rate  and  rates  as  aforesaid,  wholly  unaccounted  for, 
unsurrendered,  and  undelivered  to  the  warden  of  the 
grand  account  for  the  time  being,  and  which  had  not  been 
accounted  for  or  surrendered  up  to  any  other  warden  or 
wardens  of  the  grand  account  for  the  time ;  but  then 
was,  and  ever  since  has  been,  and  still  is,  wholly  unac- 
counted for,  unsurrendered,  and  undelivered,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory,  and  in  breach  and  violation  thereof; 
nor  have  the  said  wardens,  or  any  of  their  predecessors, 
been  in  any  respect  indemnified  or  saved  harmless  against 
the  deficiency  aforesaid,  or  any  part  of  it. 

To  this  replication  there  was  a  general  demurrer,  and 
joinder  thereto. 


Bayk^ 
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BayUy  Serjt.  was  to  haye  argued  in  support  of  the 
demurrer,  but  the  Court  called  upon  the  Plaintiff's 
Counsel  to  begin. 

Shepherd  Serjt.  for  the  Plaintiffs.  The  fair  and  rea- 
sonable construction  to  be  put  on  this  bond  is^  that  it 
extends  to  any  future  appointment  of  Jarvis  Armstrong 
to  the  office  of  collector,  as  well  as  to  the  appointment 
referred  to  in  terms.  Indeed  it  is  evident  upon  the  face 
of  the  bond  that  the  parties  all  intended  the  bond  to  con- 
tinue in  force  during  the  continuance  of  Armstrong  in  the 
office  of  collector.  Although  the  office  of  collector  is 
well  known  to  be  an  annual  office,  yet  the  'bond  points 
at  something  beyond  the  year.  This  case  is  distinguish- 
able from  the  case  of  Liverpool  Waterworks  Compaity  v. 
Atkinson^  6  East,S07. ;  for  there  the  collector  was  stated 
in  the  bond  to  have  been  appointed  for  12  months,  be- 
yond which  time,  when  so  expressed,  it  would  haye  been 
most  singular  to  haye  extended  the  obligation.  Here  no 
time  is  mentioned  during  which  Armstrong  is  to  conti- 
nue collector,  and  the  question  is.  Whether  the  bond  was 
not  manifestly  intended  to  extend  to  future  years  ?  It 
speaks  of  rates  hereafter  to  be  made,  and  of  accounting 
with  "  the  wardens  of  the  grand  account  for  the  time 
being,  or  hereafter  to  be.*'  Now  it  so  happens  that  no 
provision  is  introduced  into  the  act  (a)  for  the  election 
of  any  new  great  warden  in  the  place  of  any  one  who 
should  die,  except  at  the  end  of  the  year. 


1806. 

The  Wardens  of 
St.  8avioub*8, 
Soathwark, 

0. 
BOBTOCK 

And  Others. 


Sir  Jamks  Mansfield  Ch.  J.  I  cannot  distinguish  this 
case  from  those  in  which  it  has  been  decided  that  a  surety 
is  not  to  be  charged  beyond  the  express  words  of  the 
bond  into  which  he  has  entered.  It  is  admitted  by  the 
replication  that  the  office  of  collector  in  the  parish  of  St. 
Saviours,  Southwark,  is  an  annual  office,  and  that  Jrm- 

(a)  The  local  act  under  which  the  rates  of  the  parish  were  managed. 

strong 
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strong  was  continued  in  that  oflice  from  year  to  year. 
How  then  can  it  be  intended  that  these  persons  became 
sureties  for  the  good  behaviour  of  Armstrong  as  collector 
at  the  distance  of  20  years  from  the  time  when  he  was 
first  appointed  ?    Can  we  say  that  they  intended  to  be 
bound  for  an  indefinite  period?    With  respect  to  the 
words  ^'  the  wardens  of  the  grand  account  for  the  time 
being  or  hereafter  to  be/'  used  in  the  condition  of  the 
bond,  it  must  be  remembered  that  if  the  collector  pro- 
ceeded to  collect  after  the  death  of  those  with  whom  he 
was  to  account,  he  would  undoubtedly  be  bound  to  ac- 
count with  the  wardens  of  the  succeeding  yc^ar  fox  the 
monies  collected  by  him  in  that  year  in  which  he  was 
collector.    I  therefore  see  nothing  to  distinguish  this 
case  from  the  case  of  the  Liverpool  Waterworks  Compaiiy 
Y.  Atkinson,  and  other  similaf  decisions  on  this  subject 


Heath  J.  I  am  of  the  same  opinion.  The  only 
words  that  could  raise  a  doubt  in  this  case^  yiz.  those 
words  which  point  at  an  account  with  wardens  of  the 
succeeding  year,  have  been  satisfactorily  answered  by  my 
Lord  Chief  Justice. 

Chambrb  J.    I  am  of  the  same  opinion. 

Judgment  for  the  Defendants. 


May  9th. 


Joseph  v.  Orme. 


If  the  acceptor  of    HPHE  Plaintiff  in  this  case  being  the  holder  of  a  bill 
abmofeKhange      A    of  exchange  accepted  by  the  Defendant,  indorsed 

not  due  become  o  mt  j  ^ 

bankrapt,  and  the    it  for  a  Valuable  consideration  to  one  Adams.    Before  the 

indorser  be  after- 
wards obliged  to  take  up  the  bill  on  account  of  non-payment  by  the  acceptor,  be.  may  pcore  the 
amount  under  the  commission  ;  and  if  the  acceptor  afterwards  obtain  bis  certificate  he  will  be  dis- 
charged from  the  debt,  and  the  Court  will  enter  an  eicnereturoa  the  bafl-piece  in  Ki  actioo  against 
him  at  the  fuit  of  tlie  indorser. 

biU 


Joseph 
Obhb. 


IN  THB  FORTYHSIXTH  Tbjir  OP  GB0B6E  III.  181 

bill  was  due  the  Defendant  became  bankrupt,  and  a  com-  1808. 
mission  was  taken  out  against  him ;  and  the  bill  not 
being  paid  Adams  called  upon  the  Plaintiff  as  indor* 
ser,  who  paid  the  amount,  and  brought  this  action  against 
the  Defendant  as  the  acceptor.  The  Defendant  having 
afterwards  gotten  his  certificate,  a  rule  was  obtained 
calling  on  the  Plaintiff  to  show  cause  why  an  exoneretur 
should  not  be  entered  on  the  bail-piece. 

Best  Serjt.  showed  cause,  and  contended  that  the  bill 
was  not  proveable  under  the  commission,  and  therefore 
not  barred  by  the  certificate.  That  at  the  time  when 
the  commission  issued  the  bill  was  out  of  the  Plaintiff's 
hands,  and  consequently  there  was  no  debt  which  the 
Plaintiff  could  swear  was  due  to  him  at  the  date  and 
suing  forth  of  the  commission.  That  Adams  could  not 
prove  the  debt  since  he  had  been  paid,  and  that  the  Plain- 
tiff's right  did  not  accrue  until  he  had  paid  Adams,  which 
was  after  the  commission.  He  cited  Hotvisv.  Wiggins, 
4  T.  R.  714.  as  in  point ;  he  added,  that  the  Defendant 
in  this  particular  case  had  admitted  the  debt,  by  agree- 
ing to  execute  a  warrant  of  attorney ;  which,  however, 
he  afterwards  refused  to  execute. 

Bayley  Serjt.  contri,  contended  that  when  the  Plain- 
tiff paid  the  amount  of  the  bill  to  Adams  he  was  remitted 
to  his  old  right.  He  observed,  that  the  authority  of  the 
case  of  Hotvis  v.  Wiggins  had  been  much  shaken  by  that 
of  Cowley  v.  Dunlops,  7  T.  R.  565.,  and  that  Lord 
Loughborough  in  the  case.  Ex  parte  Seddon,  cited  7 
T.  -R.  570.  had  held  an  opinion  directly  contrary  to  the 
decision  in  Howis  v.  Wiggins.  The  Court  took  time 
to  consider  the  case,  and  on  this  day. 


Sir 
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1806.  Sir  Jambs  Manspibld  Ch.  J.  said,  that  they  thongbt 

the  Plaintiff  was  entitled  to  prove  the  bill  under  the  com- 
mission; and  that  therefore  the  role  most  be  made 
absolute. 

Rule  absolute. 


ifayi9th  FLETCHER  and  Others  v.  Braddick  and  Others. 

ifashipbeciiar.  rpHIS  was  an  action  brought  by  the  Plaintiffs  as 

tered  to  the  Com-  X                       -          ,  .           «,    «    ».,«     ^         .           ^  ^       «• 

of  tho  owners  of  a  ship  called  The  Countess  of  Cardigan 


NaTy,Maiianiied   against  the  Defendants^  as  owners  of  the  ship  Samnel 
▼««!,  and  an        Broddick,  for  an  injury  done  to  the  Plaintiff's  ship  on  the 

injiny  be  done  to  "^     "^  ^ 

another  Teiwi  by  ^th  November  1804,  by  the  Defendant's  ship  running  foul 

the  mucondoct  of  of  her  as  she  lay  in  the  harbour  of  Sheemess.     At  the 

boarf^fc^er  ^^^  before  Sir  James  Mansfield  Ch.  J.  at  the  Guildhall 

whUe  a  Com-  Sittings  after  Easter  term,  it  having  been  proved  that 

mander  of  the  ^g  injury  was  Occasioned  by  the  misconduct  of  the  per- 

King's  PUot  are  ^^^^  ^^  board  the  Defendants'  ship  in  having  too  much 

on  board,  an  ac-  cable  out,  the  Only  remaining  question  was  whether  the 

tion  for  the  inji^  g,,j    ^^^      ^^  ^^^  ^^^^  ^f  ^^  accidcut  uuder  charter  to 

may  be  lastained  '^  ^ 

againtt  the  own-     the  Commissioners  of  the  Navy,  who  had  put  on  board 

era  of  the  charter-    ^  Commander  in  the  Navy,  who  had  then  the  command 

^  of  her,  the  Defendants  were  the  proper  persons  against 

whom  the  action  should  be  brought  ?    A  verdict  was 

found  for  the  Plaintiffs,  damages  31/.  14$.,  subject  to  the 

opinion  of  the  Court  upon  that  point. 

By  a  charter-party,  dated  17th  May  1804,  between 
the  Defendants  and  the  Commissioners  of  the  Navy,  the 
Defendants  let  the  ship  to  hire  to  the  commissioners  to 
serve  his  Majesty  as  an  armed  vessel  for  home-service  for 
six  months  certain,  and  so  long  time  after  as  should  be 
required.    The  following  are  the  material  stipulations  of 

(a)  Vide  Scott  t.  Scott,  t  Stark,  Ni.  Pri.  438.  NiehoUon  t.  Mouneeif,  16  Eaft, 
384. 589.  Attoniev  Gtneral  ▼•  Case,  S  Price,  30t.  308. 

the 
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the  charter-party,  viz.  on  the  part  of  the  owners  of  the  . 
ship,  the  Defendants : 

That  they  should  provide  thirty-six  men  and  two  boys 
for  the  said  vessel,  being  in  the  proportion  of  fifteen  men 
and  one  boy  to  every  one  hundred  tons,  including  the 
master  and  two  mates,  and  also  a  surgeon,  if  one  could 
be  procured ;  two-thirds  of  the  men  to  be  able  seamen, 
and  the  other  third  ordinary  seamen  or  landsmen,  to  be 
paid  and  victualled  at  their  charge.  That  they  should 
cause  the  said  ship  <o  be  forthwith  docked,  and  all  suit- 
able repairs  to  be  done  to  her  to  make  her  fit  for  the  ser- 
vice she  was  hired  for,  and  also  supply  her  with  certain 
stores  in  the  said  charter-party  mentioned ;  carriage-guns, 
carronades,  powder,  shot,  and  small  arms,  to  be  found 
by  his  majesty.  That  the  said  master  should  strictly  ob- 
serve and  execute  all  such  orders  and  instructions  as  he 
should  from  time  to  time  receive  from  the  officer  who 
should  be  appointed  to  command  the  said  vessel,  and 
that  he  and  they  would  be  liable  to  such  mulct  as  the  said 
commissioners  should  think  proper  to  inflict  for  any 
neglect  or  breach  of  orders  in  the  master  or  men. 

On  the  part  of  the  Commissioners :  To  pay  freight  at 
155.  per  ton  per  month,  and  5/.  lO^.  per  month  for  each 
man  of  her  complement.  That  in  case  the  said  ship 
should  be  sunk,  taken,  or  burnt  by  the  enemy,  whilst  she 
should  be  in  his  majesty's  service,  provided  it  should  ap- 
pear that  the  loss  of  her  did  not  proceed  from  any  default 
of  the  master  or  her  company,  the  said  owners  should 
have  and  receive  from  his  majesty  the  sum  or  the  value 
of  the  said  vessel,  according  to  an  appraisement  made 
thereof  before  her  going  to  sea,  by  such  person  or  persons 
as  should  be  appointed  thereto  by  the  said  principal  of- 
ficers and  commissioners  (reasonable  wear  and  tear  being 
first  deducted),  and  should  also  receive  the  full  amount 
of  the  freight  that  should  be  due  at  the  time  of  her  being 
so  sunk,  taken,  or  burnt  by  the  enemy ;  that  the  said 

owners 
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owners  should  also  be  allowed  such  damages  as  the  ship 
might  sustain  in  action  with  the  enemy,  upon  the  parti- 
culars being  certified  by  the  king's  officer  who  might  com- 
mand her,  according  to  the  yaluation  of  the  officers  of  any 
of  his  majestjr's  yards  of  such  partictdar  damage.  It  was 
further  agreed  on  the  part  of  the  owners,  the  Defendants, 
to  keep  the  said  vessel  so  fitted  and  provided  for  the 
service  she  was  employed  on  that  his  majesty's  service 
should  not  at  any  time  suffer  through  the  want  of  any 
thing  on  their  part,  and  to  cause  her  to  be  cleansed  when 
it  should  be  required ;  and  that  if  it  should,  they  would 
be  answerable  for  the  same  out  of  the  wages  and  freight 
of  the  said  ship,  in  such  sum  as  the  said  commissioners 
should  think  proper.  It  was  also  agreed,  that  if  the  re- 
fitting or  repairing  of  the  said  vessel,  at  any  time  during 
her  continuance  in  the  service,  should  exceed  14  days, 
her  freight  should  cease  until  she  was  again  ready  and 
reported  fit  for  sea. 

At  the  time  the  injury  happened  the  ship  continued 
in  the  king's  service  under  the  charter-party,  having  on 
board  an  officer  of  the  rank  of  commander  in  the  navy, 
who  had  been  put  on  board  by  the  crown ;  there  was 
also  on  board  a  king's  pilot,  who  at  the  time  acted  as 
such,  and  gave  orders  to  the  seamen  accordingly.  The 
master  and  crew  were  appointed  and  paid  by  the 
owners. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  action  was  properly  brought  against  the  owners, 
the  present  Defendants  ?  If  the  Court  should  be  of  opi- 
nion that  it  was,  the  verdict  to  stand ;  if  not,  a  nonsuit 
to  be  entered. 


Best  Seijt.  for  the  Plaintiffs.  The  Defendants  being 
the  owners  of  the  ship  by  which  the  mischief  was  done, 
they  are  liable,  though  that  mischief  was  effected  in  the 
execution  of  the  orders  given  by  the  captain  put  on  board 

by 
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by  Govemjnent.  The  principle  upon  which  they  are 
liable  is,  that  the  captain  by  whom  these  orders  were 
given  was  placed  in  the  situation  which  empowered  him 
to  give  these  orders  by  the  contract  of  ihe  Defendants. 
By  enabling  Government  to  put  their  own  captain  on 
board,  the  Defendants  cannot  exonerate  themselves  from 
any  mischief  done  by  their  ship  under  the  orders  of  that 
captain.  If  it  be  said  that  nothing  is  stated  on  the  case 
to  show  that  the  Defendants  had  the  control  of  the  ship, 
it  may  be  answered,  that  it  is  incumbent  on  the  owners 
to  prove  that  they  had  not  the  control ;  they  being  prtmtf 
facie  liable.  It  is  incumbent  on  them  to  point  out  some 
other  person  who  is  liable^  if  they  are  not  so.  The  in- 
jury having  been  occasioned  by  there  being  too  much 
cable  on  board,  the  charge  does  not  fall  on  any  person 
individually,  but  on  the  owners  of  the  ship  on  board  of 
which  there  appears  to  have  been  an  improper  execution 
of  a  proper  order,  owing  to  which  the  injury  ensued. 
The  soundest  policy  is  to  hold  the  owners  liable  in  all 
cases  in  which  their  liability  is  not  clearly  removed. 


1806. 
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Lens  Serjt  contri.    It  seems  to  be  assumed  in  the  ar- 
gument of  this  case,  that  the  owners  of  ships  stand  in  a 
different  situation  from  other  persons  who  are  owners  of 
any  other  sort  of  personal  property ;  and  that  they  are 
liable  not  only  for  the  acts  of  their  own  servants,  but  for 
the  acts  of  the  servants  of  those  to  whom  they  have  for 
temporary  purposes  surrendered  the  control  of  the  pro- 
perty.   It  is  urged  that  the  master  must  not  be  looked  to 
as  liable,  because  he  may  not  happen  to  be  a  responsible 
person;  but  the  wealth  or  poverty  of  the  individual  or 
individuals  liable  by  law  can  make  no  difference.   By  the 
terms  of  the  charter-party  the  complete  control' of  the 
ship  is  put  into  the  hands  of  Government ;  the  owners 
are  liable  to  Grovemment  for  any  misconduct  of  the 
master  or  men,  both  of  whom  are  stipulated  to  be  under 

the 
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the  control  of  Crovenunent.  For  whom  is  the  ship  na- 
vigated? For  Goyemmenti  certainly.  Unless^  therefoipe, 
the  temporary  possession  and  control  of  a  ship  can  be 
distinguished  from  the  temporary  possession  of  any  other 
property,  as  of  a  house  leased  for  a  certain  time,  how  can 
Crovemment,  who  were  in  possession  of  this  ship,  be  pro- 
tected from  liability  if  any  mischief  happens  daring  such 
their  possession  ?  The  owners  here  parted  with  the  pos- 
session of  their  property,  and  have  created  a  special  pro- 
perty in  other  persons.  There  was  no  evidence  to  show 
that  those  who  had  hired  this  ship  from  the  owners  had 
any  exemption  from  those  duties  which  belong  to  persons 
under  such  circumstances. 

Cur.  adv.  vutt. 
On  this  day  the  oj^inion  of  the  Court  was  delivered  by 


Sir  Jambs  Mansfield  Ch.  J.  The  question  in  this 
case  is.  Whether  the'owners  of  the  ship  be  liable  to  make 
good  the  injury  which  has  happened  to  the  Flaintiflb? 
Notwithstanding  the  charter-party  entered  into  betwe^ 
the  Defendants  and  the  Commissioners  of  the  Navy,  the 
ship  belonged  to  the  Defendants.  It  was  navigated  by  a 
master  and  sailors  provided  by  them,  and  it  is  difficult  to 
say  that  it  is  not  to  be  considered  as  their  ship  with  regard 
to  all  the  world  except  the  Commissioners  of  the  Navy. 
No  person  can  be  supposed  to  know  of  any  private  agree- 
ment between  the  owners  and  the  commissioners.  As 
far  as  appearances  went  the  Defendants  continued  the 
owners  at  the  time  of  the  loss,  for  they  paid  the  master 
and  sailors  which  they  had  put  on  board.  The  only 
ground  on  which  it  can  be  contended  that  the  Defendants 
are  not  liable  is,  that  although  a  master  and  crew  in  the  pay 
of  the  owners  were  in  the  possession  of  the  ship,  yet  there 
was  a  superior  officer  on  board,  whose  orders  the  master 
was  bound  to  obey.  This  brings  the  case  to  this  point, 
whether  the  owners,  by  taking  a  man  on  board  belong- 
ing 
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ing  to  those  to  whom  they  have  let  their  ship,  can  thereby 
exonerate  themselves  from  their  responsibility  ?  It  ap- 
pears to  me  that  they  cannot.    The  officer  is  taken  on 
board  by  an  agreement  which  the  owners  make.     It  is 
doubtful  whether  by  obeying  the  orders  of  the  officer  it 
was  meant  that  the  officer  should  see  to  the  navigation 
and  direct  the  motion  of  the  ship,  or  only  direct  to  what 
place  the  ship  should  be  carried,  for  the  purpose  of  being 
employed  i^ainst  the  enemy.  The  true  justice  of  the  case 
is,  that  if  an  injury  happens  through  the  misconduct 
of  the  master  and  crew  the  owners  should  be  liable; 
but  if  by  the  misconduct  of  the  officer,  that  the  officer 
should  be  liable.    But  how  is  a  third  person  to  ascertain 
the  fact  ?  There  is  a  provision  in  the  charter-party,  that 
if  the  injury  does  not  happen  by  the  fault  of  the  master  or 
crew,  that  the  Crown  shall  make  satisfaction ;  and  this  is 
very  reasonable  between  the  Crown  and  the  owners.  Re- 
ferring the  adjustment  of  the  damage  to  the  true  cause, 
they  can  inquire  into  the  matter  between  themselves ; 
but  it  is  impossible  for  any  third  person,  who  receives 
damage,  to  inquire  whether  it  arose  from  the  act  of  the 
master  and  crew  or  of  the  officer.    On  the  whole,  it  ap- 
pears to  the  Court  that  this  ship,  notwithstanding  it  had . 
an  officer  on  board,  is,  with  regard  to  third  persons,  to 
be  considered  as  the  ship  of  the  owners ;  and  that  they 
are  therefore  answerable  for  damage  done  by  their  ship. 
The  consequence  is,  that  the  Plaintiffs  are  entitled  to 
retain  their  verdict. 

Postea  to  the  Planitiffs. 
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May  loth  JOHN  HoPGOOD  V.  Wm,  WRIGHT,   SaMUBL    CoOPBR, 

Richard  Morris,  Thomas  Kbmshall  and  Ann 
his  Wife. 

ivespuf  agunit  B.  rpHIS  was  an  action  of  trespass  for  turning  the  Plain- 

fng'^^wlrfhir'  ^  ^"*  ^^  *^  ^^^®  ^^  ^®™^S  Ms   goods,  and 

hooM,  and  keeping  keeping  the  hoQse  and  goods  from  him. 
the  houM  and  good!      The  Defendants  Wm.  Wright,  Samuel  Cooper,  Tko- 
iLhad  nothbff  in  ^  ^^^^  Kemsholl  and  Anne  his  wife,  pleaded  "  that  the  said 
the  said  hooM  and  John  Hopgood,  at  the  time  of  the  suing  forth  the  said 
goods  init "  joinUy   y^f  j^^  j^^f  j^^^p  ^^  ^^y  ^^^  siucc,  had  had  any  thing 

and  undivided]?  '  >  J  *  ^         -© 

with  D."  Judgment  ^  ^®  ^^^^  dwelliug-house,  shops,  and  premises  in  the 
signed  for  want  of  said  declaration  mentioned,  or  any  of  them,  or  any  part 
riiLr*  "**  ***"      thereof,  nor  in  the  said  goods  and  chattels  in  the  said 

declaration  mentioned,  or  in  any  of  them,  or  in  any  part 
thereof,  but  joinUy  and  undividedly  with  one   Tkomoi 
Kemshall,  who  was  then  living,  to  wit,  at,  8cc.  and  this," 
&c.  &c.  The  Plaintiff  having  signed  judgment,  notwith- 
standing the  above  plea,  treating  it  as  a  nullity,  the  De- 
fendants obtained  a  rule  calling  on  the  Plaintiff  to  show 
cause  why  the  judgment  should  not  be  set  aside  for  ir- 
regularity with  costs,  and  why  the  Defendants  should 
not  have  leave  to  amend  their  plea  on  payment  of  costs. 

Bayley  Seijt.'now  showed  cause,  and  cited  the  cases 
of  Murray  v.  Hubbart,  1  Bos.  Is  Pull.  645.  and  Gray  ?. 
Sidneff,  3  Bos.  b;  Pull.  395. 

Best.  Serjt.  being  then  called  upon  by  the  Court  in  sup- 
port of  his  rule,  argued  thus:  Every  bad  plea  cannot  be 
treated  as  a  nullity,  nor  will  the  Court  sanction  such  a 
practice.  In  Murray  v.  Hubbart,  the  Defendant  at- 
tempted to  plead  a  variance  between  the  writ  and  the 

declare- 
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declaration  in  abatement ;  and  in  Gray  v.  Sidneff  the  plea  1 806. 

was  held  to  be  a  nullity^  because  no  addition  is  requisite 

in  the  declaration ;  and  it  cannot  be  shown  by  oyer  that 

th«re  is  none  in  the  writ,  because  the  Court  will  not      ^S^CHhw. 

grant  oyer  for  such  a  purpose.     Those  cases,  therefore, 

do  not  justify  the  Plaintiffs  conduct  in  this  instance,  but 

jnoceed  on  another  ground*    Judgment  cannot  be  signed 

for  want  of  a  plea,  unless  the  plea  be  not  merely  such  as 

may  be  demuired  to,  but  such  as  is  not  applicable  to  the 

species  of  action.     If  every  defective  plea  might  be 

treated  as  a  nullity,  there  would  be  an  end  of  de- 

anmra. 

Sir  Jambs  Manspibld  Ch.  J.  I  have  no  doubt  that 
Ab  plea  is  such  as  may  very  properly  be  treated  as  a 
BoiBty.  It  is  mere  nonsense,  and  used  as  an  instrument 
of  d(Blay»  and  therefore  fit  to  be  discouraged  by  the 
CovrL  What  were  the  relations  of  the^  several  parties 
to  this  rait  al  the  time  when  the  action  was  commenced, 
not  at  all.  The  plea  therefore  is  clearly  non- 
and  as  such  I  think  judgment  has  been  properly 
In  TheUusson  v.  Smith,  5  Term  Rep.  152.  the 
Court  said,  **  where  indeed  a  plea  has  appeared  on  the 
of  it  to  be  a  dilatory  plea,  the  Court  has  in  some 
gmie  the  length  of  saying  that  the  Plaintiff  might 
it  as  a  nullity.''  Does  not  that  rule  apply  to  the 
pvesent  plea  ?  However,  as  there  appear  to  be  merits  in 
the  case,  there  will  be  no  harm  in  letting  the  Defendant 
ii  to  plead  on  payment  of  costs. 

Acoofding^y,  upon  those  terms,  the  rule  for  setting 
iflUo  the  Judgment  was  made  absolute. 
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If  an  action  be  HpHIS  was  a  rulc  to  show  cause  why  an  exomnbff 

rZ^^ateSl  ^^^^^^  ^^^  ^®  entered  upon  the   bafl-piece,  tlie 

commiflAion,  for       Defendant,  who  was  a  bankrupt,  having  obtained  hii 

wofk  done  before      certificate. 

the  bankropniter-  ^^^  action  was  brought  upon  an  attorney's  biD  fa 
waida  obtain  hia  business  done  previous  to  the  bankruptcy,  but  the  actioi 
certificate,  the  De-  ^^  ^^^  brought  till  after  the  bankruptcy.    A  verfW 

fendant  is  discharg- 

ed  from  the  costs  as  was  given  for  the  Plaintiflf  at  the  sittings  afler  last  Hikrj 
well  as  the  debt,      term,  sincc  which  the  Defendant  had  obtained  hiscer- 

and  the  Couit  will     . ./.      . 

^    tincate. 

enter  an  ezoneretnr   •^"^•**^' 
on  the  bail-piece 

(«> 

(a)  And  see  Scoit  ▼.  Ambrou^  3  M.  &  S.  396. 

Shephri 
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Shepherd  Serjt  showed  c&ttse.    The  question  in  this         1806. 
case  is^  whetbei  the  bail  are  entitled  to  be  exone- 
rated from  their  liability  to  the  costs  of  the  action, 
as  well  as  the  original  debt.      If  the  Defendant  would 
be   entitled    to   be  discharged  out   of   custody,  sup- 
posing him  to  have  been  surrendered  by  his  bail,  the   f 
Court  would  exonerate  the  bail  to  avoid  circuity.    The 
question  theiefoFe  is,  whether  both  debt  and  costs  are 
proveable  under  the  commission  ?  for  if  proveable  they 
are  barred  by  the  certificate,  but  not  otherwise.    In  this 
case  the  costs  could  not  have  been  proved  under  the  com- 
mission.  The  result  of  all  the  cases  is  this ;  whether  the 
demand  be  in  the  nature  of  a  liquidated  debt,  or  only 
sounds  in  damages ;  if  ascertained  by  verdict  before  the 
bankruptcy,,  the  taxation  of  costs  will  refer  to  the  ver^ 
diet,  and  the  costs  may  be  proved ;  and  if  a  nonsuit  take 
place  before  the  bankruptcy,  though  judgment  be  not 
signed  till  afterwards,  the  costs  will  relate  to  the  nonsuit 
and  are  proveable:  but  where  the  verdict  is  not  obtained 
till  after  the  bankruptcy,  there  is  no  case  in  which  the 
bankrupt  has  been  relieved  from  the  costs  on  the  ground 
of  his  certificate ;  and  the  Court  of  Chancery  has  refused 
it     In  the  case  of  Lewis  v.  Piercy,  1 H.  B.  29.  the  point 
was  conceded  without  argument  by  the  Plaintifi'^s  Coun- 
sel, who  relied  upon  an  objection  to  the  certificate.  £ut 
in  a  subsequent  case  in  the  Court  of  Chancery,  Est  parte 
HiU(a),  Lord  Chancellor  Eldan  says,  die  point  was  given 

up 

(a)  Sitting!  in  lAncoln't  Inn  Hall^  fell  in  Ttlue.      The   mm    pledged 

before  Miehtulmai  term,  3d  Novem"  was  sold,  and  did  not  produce  tlift 

her  180f .  amount    of  tlie    money.  lenL      llie 

--  peUtioners  brought  a  joint  action*  in 

Ex  parte  Hill.  ^^^^    M* Knight  let'  judgment    go 

CapUnd  and  M'Knight  jointly  pur-  by  default.  M*Knight  and  Copiand 
chased  a  quantity  of  rum.  llus  they  both  became  bankrupts  under  se- 
pledged  with  the  petitioners,  who  parate  commisaions,  and  the  corn- 
lent  tbeir  money  on  it,  and  in  &ct  missian  against  Copland  was  dated 
to  pay  for  it.  They  bad  no  other  tho  51st  Mlaif,  but  a  verdict  was 
demlings  together  as  paitnen.    Rum  feooreiied  against  him  by  the  Peti- 

p  2  tioner 
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up  in  Lewis  y.  Piercy  ;  and,  after  going  through  all  the 
authorities,  he  decided  that  the  costs  of  an  action  where 
the  verdict  was  after  the  commission  could  not  be  proved. 

According 


tioner  on  the  S6tb  of  Junt  la»t  for 
9tB7/.  6x.  itl.  the  amount  of  t)ie  monies 
doe  after  deducting  the  produce  of  the 
rum.  The  time  of  tlie  sale  of  the 
rum  did  not  appear.  The  commiS' 
sioners  under  Capland^t  commisdon 
considered  this  as  a  joint  debt,  and 
refused  to  admit  the  proof  of  it  except 
for  the  purpose  of  assenting  to,  or  dis- 
senting from  thn  certificate. 

The  Petitions  prayed  that  the 
commissioners,  acting  under  the 
said  commission  against  Ri^trt  Cop- 
land nught  receive  the  proof  of  tlie 
amount  of  the  Petitioner's  debt  and 
costs,  when  taxed,  and  that  tlie 
Petitioner  might  be  paid  dividends 
thereon,  rateably  with  the  other 
creditors  of  the  said  "Rabtrt  Copland, 
The  two  points  raised  were,  Ist,  that 
there  was  no  joint  entate,  and  there- 
fore that  the  debt  uught  to  be  proved 
against  each  separate  estate.  Ex 
part€  Haydon,  Cooke,  Bank,  Ijiwt, 
tlO.  2dlyj  That  the  debt,  was  a 
debt  which  might  have  been  proved 
before  the  verdict,  and  therefore  that 
the  costs  ought  to  be  proved,  tliough 
the  verdict  was  after  the  commission. 
Levm  V.  PUrcy,  X  H.  BU  39.  WatU 
V.  Hart,  1  Bat.  ^  PuL  154. 

On  the  otlier  side  it  was  said  that 
here  was  a  joint  estate,  vis.  the 
.goods  pledged.  Sdly,  That  the  ge- 
neral rule  is,  that  where  th«^  verdict 
is  after  the  commission,  c*osts  can- 
AOt  be  proved,  tliat  the  point  was 
not  made  in  Ltwi$  v.  Pierey,  and 
•that  the  case  was  given  up  by  SeijL 
Bond;  and  though  the  Defendant 
there  was  discharged,  it  does  not 
/oilow  that  tlie  costs  could  be  proved, 
Ldtrd  ChanoaUor  Eldon.      The  cas« 


«r  parte  ElUm  3  Ve$,jutu  tS8.  has 
settled   the    matter,    and     thescfon 
I  will  not  msettle    it,    Imt    sfaonld 
rather  have  adhwsd  to  Locd  7l«r> 
low*t   mle.     Bbt    when    tben   at 
no  joint  effects,  that  takes  the  cms 
oat  of  «r  partt  Elton,     Joint  eftcts 
means  such  as  are  under  the  adm»* 
nistration  of    assignees  to  dirtnbatt,« 
not  as  in  this  case,  when  the  enly 
joint  effects  wtve    tfaoee  pledlged  ts 
the    Petitioners,    to  mam  thtt  the 
amount.      Copland    becmme  a  bank- 
mpt  on  the  Slst  May.    The 
vras  brought  befcro.    The  veidict 
on  the  t6th  June.    SobeeqneBt  to  ths 
verdict  the  costs  were   taxed.    Ths 
question  is  if  costs  are  pvoveahle.  Thi 
ground  put  by  Mr.  CuUfit  is,  tfait  the 
debt  was  antecedent,    tbcnfbre  ths 
costs  incident,  and  by  relatMn  dot 
before  the  commissioiu     That  state- 
ment contoatticted  my  gieoend  Botkasi 
I  hn^  then  not  recollected  any  cms  of 
a  certificate  discharging  Uie  costs.    It 
is  a  different  case  whether  accrtificili 
does  discharge*  or  a  debt  is  proveabfe. 
(The  Lord  Chanealior  here  leed  Ifi; 
CulUn*t  sec  on  Coeta,  p.  104).    Tht 
case  «x  ports  Todd,  S  WUs.  fTa  wm 
determined  by  Lord  A^ertJkii^^fen  <■ 
great  consideration.     Thia  is  not  le- 
feired  to  in  subsequent  cases.    If  thst 
authority  is  displaced  by  lubicquist 
judgmenU,    it    is   disph^ed  witboei 
consideration  of  this  anthonty.    Tks 
next  proportion  is,    (here  he  tenk 
proposition  as  to  proving-  ooels  ifter 
verdict).    There  are  two  cases  ces- 
tradicling  this ;  Ex  parte  Todd,  wd 
Walttr  V.  Sherlock,  5  WiU.  STt.  ose 
of  them  is  never  refened  to  in  up- 
ing    the    subsequent    cases.      Thcs 
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According  to  this  authority  the  debt  is  proveable  under 
the  commission,  but  the  costs  are  not.  There  can  be  no 
difficulty  in  severing  the  costs  from  the  debt.    If  to  an 

action 

not  to  have  betm  referred  to  in  sub- 
sequent decisions,  as  in  Letois  r^ 
Pierey,  The  case  of  Bautflcwer  r^ 
Coati,  Cmpp.  t5«  cited'  diere,  has  no 
relation  to  it.  And  Graham  ▼•  Btn- 
ton,  WiU.  41.  is  no  authority,  as 
the  Tcrdict  was  before  the  bankrupt- 
cy. One  of  the  counsel  (Serjt.  Kirhy), 
in  Lewis  t.  Pierey,  put  the  case  on 
this  fact,  that  costs  were  part  of  the 
original  debt.  The  other  counsel 
(Serjt.  Bond),  gave  it  up.  The  Court 
seems  to  have  been  of  opinion  that 
the  man  should  be  discharged.  No 
opinion  was  given  wliether  the  costs 
could  be  proved.  In  Langford  v. 
Ellis,  1  H.  BU  99.  n.  Graham  v,  Ben- 
ton was  cited  properly,  and  the  pro- 
position ^-as  made,  that  if  the  debt 
is  ascertained  by  the  verdict,  then  it 
is  to  be  proved,  but  the  question 
whether  the  debt  is  ascertained  by 
the  verdict,  is  left  untouched.  Lord 
Henley  was  of  opinion  that  it  was 
not  ascertained.  Walter  r,  Sherlock, 
is  also  expressly  in  point  to  that 
effect.  Blandford  v.  Foote,  Cowp, 
158.  was  also  cited  ;  in  Langford  v. 
Ellis,  it  was  contended  that  the  costs 
followed  the  verdict:  Mr.  Balguy 
took  a  distinction  between  existing 
debts,  at  the  time  of  bringing  the 
action,  and  a  mere  right  1 1  recover 
damages.  Willes  J.  says,  tht>re*  is 
no  distinction  between  a  tort  and 
a  contract,  where  a  judgment  fol- 
lows the  verdict.  Mr.  Balguy's  dis- 
tinction, however,  seems  to  me  to  be 
right ;  and  that  in  that  case  the  costs 
were  not  ascertained,  or  liquidated. 
The  authorities  are  contrary.  In 
Blandford  v.  Foote,  the  question  was 
not,  whether  the  debt  could  be 
proved,    but   whether    the  bankrupt 

shMld 
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follow  the  propositions  as  to  nonsuit, 
sctrs  facias,    and    liquidated    debts. 
If  it  is  meant  by  those    pro|)ositions 
that  a  bankrupt  has  been  discharged 
hi  auch  cases,  that  is  a  hct.    If  it  is 
to    be    concluded   from    them,   that 
costs  hare  been  ordered  to  be  prov- 
edy  I  know  of  no  tocb  principle.    The 
next    proposition     rWates    to    cases 
where   the   bankrupt  is    discharged, 
though   there  is  no  debt  before   the 
bankruptcy,    and  a   case  is  put    off, 
actions    commenced   afterwards;     I 
concur  with  him  in  this  case.    In  the 
case   ex   parte  Sneaps,  Cooke's  Bank. 
Laws,    193.    Lord    Tkurlow  declared 
tm  great    consideration  that    costs  in 
eqoi^,    if   not    taxed     before   bank- 
nipCcy,   were    not  to  be  proved,  not 
on  the  ground  of  its  being  discretion- 
ary, for  he  held  the  order  analogous 
to  judgment,  and  his  notion  was  that 
Lord  Henley's  judgment   was  right. 
The  cases  are  collected  in  a  book  of 
great  merit,  HuUoek  on  Costs.    The 
anihor    thive    draws    the   inference, 
that,  because  the   debtor  is  discharg- 
ed by  certificate,   therefore  they  are 
proveable.     From  what  appears  in  Co, 
Bank,  Laws,  nothing  seems  to  have 
satisfied  Mr.  Ceoihes  mind  that  costs 
on  a   verdict  after  bankruptcy  could 
be    proved.    Mr.    C alien   has  found 
faimsetf  in  a  difficulty  from  some  cir- 
comstances,  which  I  shall  state,  and 
the   difference    between    being     dis- 
charged and  proving;     I   state    the 
history  for  the  consideration    of  Mr. 
Koupell  and  Mr.  Bell,  rather  than    as 
a  final  judgment.     In    er  parte  Todd 
«id  Walter  and  Sherlock,  it  was  held 
that  damages  were  not  proveable  as 
they  were  not  liquidated,  and  there- 
fore not  proveable.    These  Ases  seem 
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action  on  the  judgment,  the  bankrupt  should  plead  his 
certificate,  the  Plaintiff  might  reply  that  it  was  a  bar  to 
the  debt,  but  not  to  the  costs ;  or  the  Plaintiff  might 
declare  on  the  judgment  for  the  costs  only.  Suppose  after 
judgment  the  Defendant  should  pay  the  debt,  the  Plain- 

Bhould  be   diflcliarged,   and  nooe    of      goes  to  thk,  tbit  a  noofiiit  coiwti- 


the  prior  caiee  were  cited  or  looked 
at.  If  it  it  to  be  contended,  that  sob- 
sequent  interest  and  costs  are  to  be 
})roved«  some  regulations  must  be 
made.  The  rule  is  (I  understand) 
to  stop  interest  under  the  commis- 
sion subsequent  to  it.  There  is  in- 
df'ed  an  exception  in  case  of  a  sur- 
plus, in  which  case  interest  is  to  be 
paid  not  under  a  proof,  but  under 
an  equitable  right.  That  was  first 
held  in  Sir  StpeK  Evaui  case.  In  this 
case  (Blandford  v.  Foote,)  interest  is 
given  upon  the  judgment,  and  there- 
fore interest  upon  interest.  The 
proposition  contended  for,  however, 
is  not  to  the  full  extent,  that  a  debt 
discharged  is  proveable.  It  is  the 
practice  to  stop  subsequent  interest 
under  a  commission ;  yet  that  arises 
from  prior  contract.  Blandford  ▼• 
Foote,  therefore,  does  not  prove  that 
the  interest  and  costs  should  bo 
proved.  Boutjiotoer  v.  Coats  does 
not  apply.  In  Hunt  v.  Mead,  5  T,  R, 
565.  the  question  was  whether  the 
certificate  discharged  the  bankrupt 
from  those  costs.  Mr.  Roupell  insists 
tliat  the  Plaintifif  might  have  proved 
the  df'bt,  and  cites  Blandford  v.  Foott. 
But  it  was  not  said  in  Blan^ord  v« 
Foote,  as  stated  by  him,  that  the  debt 
could  be  proved.  Lord  Kenyan,  in 
Hunt  V.  Mead,  says.  The  taxation 
of  costs  was  merely  the  ascertaining 
the',  amount  of  the  debt,  but  the 
debt  existed  previous  to  the  bank- 
ruptcy. This  is  the  pro]K)6itioD 
whicli  Lord  Heidey  and  Lord  Tkurlow 
denied,  and  which  was  denied  in 
Walter  v.  Sherlock,     Hurst  v.  Mead, 


tutes  a  debt  only  wntiDg  aKertain- 
raent ;  bat  BulUr,  J.  aUodod  to  acaas 
in  the  Common  Plaia^  vis.  Zsisii  ▼. 
Pisrcy.  Then  fiiUowa  the  c»e  of 
Watte  V.  Hart,  Lord  Ch.  J.  Eyrm, 
says,  the  case  of  Leiotf  ▼•  Pierey  Bi»t 
have  been  decided  on  this  gn«nd» 
that  there  was  an  actual  debt,  which 
existed  before  the  bankrupt^,  nndi 
though  not  converted  into  a  jodg^ 
ment,  might  have  been  proved  nrder 
the  conmiisBion  independeBt  of  the 
action ;  and  being  so  proveable,  the 
subsequent  proceedings  might  be 
considered  as  incident  and  as  no- 
thing when  separated  from  the  aob- 
ject  to  which  they  were  inddeat, 
and  therefore  might  be  proved.  I 
cannot  agree  to  this  propoaitioo  un- 
til proved  by  the  most  clear  aotlio- 
rities.  Lord  Ch.  J.  Eyre  speaks  of 
favour,  why  fsvour  on  tlie  ooastmc- 
tion  of  an  act  of  parliament  T  There 
is  strong  anthori^  to  discbarge  n 
bankrupt,  but  the  question  here  is 
not  if  the  certificate  will  diecbaigc ; 
but  if  there  can  be  proof.  For  the 
discharge  there  are  authorities^ 
though  perhaps  proceeding  on  mis- 
take, and  taken  up  without  atten- 
tion to  authority ;  costs  are  not  ascer- 
tained, nor  ever  an  adjudged 
demand  till  verdict;  there  is  no 
authority  for  this;  Mr.  Mmn^M 
said,  it  does  not  create  an  ascer- 
tained nor  even  a  certain  debt,  for 
if  the  party  dies,  judgment  cannot 
be  entered  up  as  where  a  judgment 
is  obtained.  Decision  that  the  costs 
could  not  be  proved. 

tiff 
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tiff  would  still  be  entitled  to  proceed  for  die  costs.    So         180d. 
the  bankmpf  8  certificate  is  a  discharge  of  the  debt^  and 
tantamoiint  to  payment  of  it,  but  cannot  affect  the 
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Plaintiff's  right  to  the  costs.  Princli. 

Best  Se^t.  contrd.  If  the  bankrupt  be  not  discharged 
6rom  the  costs,  he  wiD  be  subject  to  the  greatest  hardship. 
Tlie  action  was  not  commenced  till  after  the  commission 
had  issued,  and  if  creditors  are  at  liberty  to  bring  actions 
SLt  law  against  the  bankrupt  after  the  commission,  and 
jsubject  him  to  the  costs,  he  may  have  more  costs  to  pay 
^lian  the  amount  of  all  his  debts,  notwithstanding  the 
ddits  may  be  all  proreable  under  the  commission,  and 
aiiterwards  barred  by  his  certificate.    The  case  of  Lewis 
-w.  Piercy,  is  in  point.    The  Court  expressly  gave  their 
arpimon  that  the  costs  Were  barred  by  the  certificate. 
'Vrhere  the  debt  is  proveable  under  the  commission,  the 
oosts  hare  reference  to  the  debt,  and  are  consolidated  with 
it.    Upon  this  principle,  the  Ck>urt  of  King's  Bench,  in 
J^kUfyt  ▼.  Brcwn,  6  T.  R.  288.  held  that  the  costs  of  a 
9drtfaeku,  brought  after  bankruptcy  to  revive  a  judg- 
ment before,  and  the  costs  of  a  writ  of  error  brought 
^ta  bankruptcy  to  reverse  a  judgment  before  were 
iMured  by  the  certificate.  Lord  Kenyan  saying,  "  as  the 
^^vrit  of  error  springs  out  of  the  original  debt,  which 
14  the  mbMiraium  of  the  whole,  the  certificate  which  dis- 
cdiarges  the  bankrupt  from  the  original  debt,  also  dis- 
fdiarges  him  from  the  costs  of  prosecuting  the  writ  of 
emir:  the  scire  facias  was  sued  out  by  the  Plaintiff, 
to  eoaUe  hitt  to  reap  the  fruits  of  his  judgment ;  it 
im  a  step  to  lead  to  etecutlon  for  his  original  demand, 
and  die  Defetidant  being  discharged  as  to  the  original 
jodgnent,  aH  the  means  that  conduce  to  that  end 
aaitbe  considered  as  consequential  upon  and  included 
in  the  original  demand."    Such  being  the  opinion  of  the 
court  of  King's  Bench,  and  Common  Pleas,  upon  a 
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1806.  point  of  statute  law^  the  decisions  of  these  courts  of 
common  law  are  to  be  attended  to  rather  than  the 
authority  of  the  Court  of  Chancery. 

Sir  J.  Mansfield,  Ch.  J.  Where  a  man  brings  an 
action  against  a  bankrupt,  after  a  commission  lias  is- 
sued, he  takes  the  chance  of  losing  his  costs,  in  case  the 
debt  should  be  barred  by  the  certificate.  I  cannot  dis- 
tinguish the  costs  from  the  debt;  if  the  bail  are  dis- 
charged from  the  one,  I  think  they  cannot  remain  liable 
for  the  other. 

Ch  AMBRB  J.  No  costs  had  accrued  at  the  time  when 
this  debt  is  to  be  considered  as  discharged. 

The  Court  took  time  to  consider  of  their  opinion,  and 
on  this  day. 

Sir  J.  Mansfield  Ch.  J.  said.  That  the  Court  had 
determined  that  the  costs  followed  the  debt,  and  made 
the  Rule  absolute. 


Jumiih.        Hill,  Assignee  of  White,  a  Bankrupt,  v.  Hbale 

and  Others. 


A  commuEioii  of  HpHIS  was  an  action  for  money  had  and  received  by  the 
bttikropt  sued  <Kit    A  Defendant  to  the  use  of  the  PlaintiflF.  as  assignee  of 

upon  the  affidavits  \, 

of  four  petitioning  G^or^e  Tf^Yc  a  bankrupt.  At  the  trial  before  Sir  JTJfoiw- 
creditors,  whose     fi^n  Ch.  J.  at  the  GuildhoU  Sittings  after  last  Hilary 

debts  do  not  ap- 
pear upon  the  hfx  of  those  affidavits  to  amount  to  200/.,  is  not  vend,  the  provision  in  the  act  5  GiP.t 
e,  30.  f.  )3.  respecting  such  affidavits  being  directory  only,  and  not  conditional  (a), 

(n)  And  see  Bryant  v.Withen,  2  M.  &  S.  123. 

term 
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term,  the  Plaintiff  havingfirst  established  the  trading  and         1806. 


act  of  bankruptcy^  proved  debts  due  to  the  petitioning 
creditors,  who  were  four  in  number,  to  the  amount  of  v. 

above  two  hundred  pounds,  and  that  the  Defendants,  '^^^^ 

after  the  bankruptcy,  had  received  from  the  bankrupt 
the  sum  of  139^  In  order  to  defeat  the  bankruptcy,  the 
Defendants  produced  the  affidavits  of  the  petitioning 
creditors,  sworn  before  a  Master  in  Chailcery  previous 
to  the  issuing  the  commission,  in  which  it  was  stated,  that 
the  bankrupt  was  indebted  to  the  first  petitioner  in  the 
sum  of  50/.  and  upwards,  to  the  second  in  the  sum  of 
50/.  and  upwards,  to  the  third  in  the  sum  of  60/.  and 
upwards,  and  to  the  fourth  in  the  sum  of  39/.  and  up- 
wards. Upon  this  it  was  insisted,*  that  as  debts  to  the 
amount  of  200/.  had  not  been  sworn  to  before  a  Master 
in  Chancery  previous  to  the  issuing  the  commission  pur- 
suant to  the  5  Geo.  2.  c.  30.  s.  23.  the  commission  was 
void,  and  the  Plaintiff  ought  to  be  nonsuited. 

A  verdict  was  taken  for  the  Plaintiff,  damages  139/. 
subject  to  the  opinion  of  the  Court  upon  the  validity  of 
this  objection. 

Accordingly  a  rule  having  been  obtained,  calling  on 
the  Plaintiff  to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  be  entered, 

Vaughan  and  Bayley  Serjts.  showed  cause.  That  part 
of  the  5  Geo.  2.  which  requires  that  an  affidavit  of  the  pe- 
titioning creditor's  debt  should  be  made  previous  to  the 
issuing  of  the  commission  is  merely  directory,  and  does 
not  amount  to  a  condition  precedent.  The  commission, 
therefore,  is  not  void.  Though  it  may  have  been  irre- 
gularly issued,  it  can  only  be  set  aside  by  application  to 
the  Great  Seal.  Before  the  5  Ann.  c.  22  (a)  it  was  not  ne- 
cessary that  the  person  upon  whose  petition  the  commis- 

(a)  Ruff  head*  $  Siatutes,  Appendix, 

sion 
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1806.  sioti  i8raed  shoHid  be  a  creditor^  as  was  decided  in  Smith 
Y.  Blackham,  1  Ld.  Ray.  724.  That  statute  provides  that 
no  commission  shall  issne  upon  the  petition  of  any  credi- 

Hbali.         ^qj  €€  ^f^i^gg  the  single  debt  of  such  creditor  shall  amount 

to  1002.  or  upwards,  or  unless  the  debt  of  two  creditors  so 
petitioning  as  aforesaid  shall  amount  to  ISOf.  and  up- 
wards, or  unless  the  debt  of  three  or  more  creditors  so 
petitioning  as  aforesaid  shall  amount  to  200/.  and  up- 
wards.'' The  statute#then  proceeds,  without  repeating 
the  word  '  unless/  **  And  the  creditor  or  creditors  pe- 
titioning for  such  commission  shall,  before  the  same  be 
granted,  give  bond  to  the  Lord  Chancellor^  8cc.  for  prov- 
ing his  or  their  debt  or  debts,  and  also  for  proving  the 
party  a  bankrupt."  This  statute  is  nearly  the  same  as 
that  of  the  5  Geo.  2.  c.  80.  s.  23.,  except  that  the  latter 
statute  directs  '^  that  the  creditor  or  creditors  petitioning 
for  such  commission  shall  make  an  affidavit  or  affirmation 
of  the  reality  of  the  debt  or  debts ;"  but  this  direction, 
like  that  contained  in  the  5  Ann.,  is  not  introduced  by 
the  word  *'  unless,"  but  by  the  word  *'  and,"  and  then 
proceeds  ''  likewise  give  bond  to  the  Lord  Chancellor," 
&c.  The  existence  of  the  debts,  therefore,  is  a  condition 
precedent,  without  which  the  comihission  would  be 
void ;  but  the  provisions  requiring  the  affidavit  and  bond 
are  only  to  regulate  the  conduct  of  the  Chancellor  pre- 
vious to  the  issuing  the  commission.  When  the  com- 
mission is  issued,  the  affidavit  is  functus  officio  ;  it  proves 
nothing ;  the  creditor  must  again  prove  his  debt  before 
the  commissioners,  and,  after  that,  at  a  public  meeting. 
If  the  affidavit  is  to  be  considered  as  a  condition  prece- 
dent, a  commission  of  bankrupt  may  be  overturned  upon 
as  many  objections,  as  has  been  allowed  respecting  affi- 
davits to  hold  to  bail ;  but  it  never  has  been  considered 
that  such  affidavit  was  necessary  to  support  the  conunis- 
sion.  It  never  has  been  the  practice  to  produce  such  an 
affidavit  to  the  commissioners  on  opening  the  commission, 

or 
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or  to  prove  it  upon  a  trial  where  tiie  bankruptcy  is  in  1806. 
issue ;  yet  if  the  construction  contended  for  by  the  De- 
fendant be  correct,  it  is  not  only  necessary  to  prove  the 
affidavit  in  both  these  cases^  but  also  the  bond  to  the  Hkalb« 
Chancellor ;  and  no  commissioner,  messenger,  or  other 
person  acting  under  the  commission,  can  be  considered 
safe  without  looking  to  the  regularity  of  these  proceed- 
ings. In  Wiskard  v.  Wilder,  1  Burr.  330.  it  was  deter- 
mined, upon  a  demurrer  to  a  declaration  upon  the  bait 
bond,  that  the  13  Geo.  1.  c.  29.,  which  prohibits  arrests 
under  lOL,  and  directs  an  affidavit  of  the  debt  to  be 
made,  does  not  make  the  affidavit  a  condition  precedent, 
but  is  only  directory  to  the  sheriff,  and  that  the  baU 
bond  is  good,  though.no  such  affidavit  be  made. 

Cockell  and  Best,  Serjts.  carUrA.  The  Chancellor 
has  no  x>ower  to  issue  commissions  of  bankrupt,  except 
by  virtue  of  the  authority  given  to  him  by  act  of  parlia- 
ment. Tlie  statutes  respecting  bankruptcy  being  all  in 
pari  maierid  must  be  taken  together  and  construed  as  one 
act;  and  unless  the  power  given  by  those  acts  be  strictly 
pursued,  the  commission  will  be  void.  The  object  of  the 
5  Ann.  and  6  Oeo.  2.  was  to  prevent  commissions  of  bank- 
rupt being  taken  out  maliciously,  as  appears  by  the  pre- 
amble. To  effect  this  purpose  the  former  statute  pro- 
vides that  before  the  issuing  the  commission  a  bond  shall 
be  given  by  the  petioning  creditor  to  be  conditioned  for 
proving  his  debt,  and  proving  the  party  a  bankrupt.  But 
this  not  being  thought  sufficient,  the  latter  statute  pro- 
vides that  the  petitioning  creditor  shall  actually  prove  his 
debt  by  affidavit  before  any  person  shall  be  put  in  jeopardy 
by  a  commission  of  bankrupt  against  him.  The  word 
**  unless,''  therefore,  must  be  considered  as  governing  the 
whole  clause,  and  restraining  the  authority  of  the  Chan- 
cellor to  issue  commissions  except  in  the  cases  specified. 
It  is  true  that  the  commissioners  never  inquire  into  the 

existence 
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existence  of  the  affidavit,  for  they  presume  that  the 
Chancellor  has  acted  rightly;  and  the  commission  is  good 
evidence  that  the  previous  steps  have  been  taken,  imtil 
the  contrary  be  shown.  Thus  a  patent  for  a  new  manu- 
facture is  primA  facie  evidence  that  the  patentee  was  tiie 
first  inventor ;  but  if  the  contrary  be  shown,  the  patent  will 
be  avoided,  it  being  a  condition  precedent  that  the  paten- 
tee be  the  first  inventor.  The  case  of  Wiskard  v*  WUder 
is  no  authority  upon  this  occasion,  for  that  case  only  de- 
cided that  it  was  not  necessary  to  aver  in  the  declaration 
that  the  sum  was  sworn  to.  The  statute  of  12  Gto.  1. 
c.  29. 8. 2.  having  expressly  provided  that  the  sheriff  sbaD 
take  bail  for  the  sum  sworn  to  and  indorsed  on  the  writ, 
'^  and  for  no  more,'*  the  Judges  never  could  have  intended 
to  decide  that  a  bail  bond  taken  for  a  sum  not  sworn  to 
could  be  valid.  With  such  a  defect  in  the  proceedings 
as  appears  in  the  present  case,  it  is  impossible  to  sup- 
pose that  any  conviction  of  the  bankrupt  upon  the  cri- 
minal parts  of  the  bankrupt  laws  could  take  place. 

Sir  Jambs  Manspibld  Ch.  J.  This  objection  arising 
out  of  the  clause  in  5  Geo.  2.  is  now  made  for  the  first  time. 
In  the  course  of  my  practice  I  never  heard  of  it,  and 
upon  enquiry  I  do  not  find  that  it  was  ever  before  thought 
of.  It  never  has  been  thought  necessary  to  prove  before 
the  commissioners  the  existence  of  a  proper  aflidavit ;  yet 
it  certainly  would  be  necessary  for  them  to  investigate 
that  matter  if  the  want  of  an  affidavit  in  due  form  made 
the  commission  void ;  for  by  opening  the  commissioa 
without  a  proper  affidavit  they  would  expose  themselves 
to  actions,  and  subject  the  assignees  to  serious  inconve- 
nience. I  agree  that  for  want  of  a  proper  affidavit  the 
conunission  in  this  case  has  been  irregularly  issued ;  but 
it  never  has  been  supposed  that  an  irregularity  made  the 
commission  void,  though  it  might  afford  a  ground  of  ap- 
plication to  the  Great  Seal  to  set  the  commission  aside. 

Such 
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Such  having  heen  the  practice,  the  question  is.  Whether, 
according  to  the  words  of  the  5  Geo.  2.,  the  commission 
is  not  only  issued  irregularly,  but  is  absolutely  void  ?  We 
are  all  of  opinion,  that  that  part  of  the  clause  which  re- 
quires an  affidavit  to  be  made,  does  not  constitute  any  such 
condition ;  €uid  that  the  omission  to  comply  with  it  does  not 
make  the  commission  void,  though  it  may  afford  a  ground 
of  application  to  the  Chancellor,  either  to  set  aside  the 
commission  or  to  stay  proceedings  till  proper  affidavits 
be  made.  To  hold  the  contrary  would  be  to  adopt  a  very 
strained  construction ;  the  former  part  of  the  clause 
which  regulates  the  amount  of  the  petitioning  creditor's 
debt,  clearly  comes  under  the  word  "  unless  ;"  but  the 
word  stops  there,  and  not  being  repeated  in  the  other  parts 
which  relate  to  the  affidavit  and  the  bond,  it  cannot  be 
supplied.  It  is  true  that  the  clause  contains  a  direction 
to   the  Chancellor,  which  ought  to  be  observed ;  .but 
when  the  commission  has  issued,  the  affidavit  is  of  no 
farther  use;  the  debt  must  be  proved  before  the  commis- 
sioners, and  also  upon  a  trial,  if  the  commission  be  dis- 
puted.   If  the  creditor  fail  in  proving  his  debt,  the  bond 
may  be  assigned ;  but  there  is  no  provision  which  allows 
the  bond  to  be  assigned  if  no  affidavit  be  made ;  which 
seems  to  imply  that  the  omission  to  make  such  affidavit 
wUl  not  render  the  commission  void.    Without  entering, 
however,  into  minute  observations  on  the  clause,  it  ap- 
pears that  the  affidavit  was  required  merely  by  way  of 
caution  to  prevent  commissions  from  being  too  hastily 
issued.  The  case  in  Burrow,  which  has  been  referred  to, 
does  not  appear  to  me  to  apply  to  this,  though  the  dicttam 
which  it  contains  does.    The  question  there  related  to 
the  form  of  the  declaration.     Mr.  Justice  Denison,  who 
was  a  pleader  of  the  first  eminence,  observed,  that  in 
practice  the  form  of  the  declaration  was  sometimes  one 
way  and  sometimes  another,  and  that  he  did  not  think 
the  averment  necessary.  This  was  the  sole  question  be- 
fore 
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1806.  (oxe  the  Court.  Bat  I  should  have  gieat  difficulty  in 
freeing  with  the  doctrine  imputed  to  the  Court  of 
King's  Bench,  tiat  the  statute  of  12  600. 1. 10  merdy 

HsAi.*«  directory.  I  cannot  hdp  entertaining  great  douMn  re- 
specting that  dictum.  The  sheriff  must  see  by  tlMS  writ 
whetb^  it  he  indorsed  or  not,  and  I  cannot  think  he 
could  justily  an  arrest  ^nkhout  it.  But  this  wan  meieiy 
a  dictum,  and  not  neoessary  to  the  opinion  of  the  Court 
In  the  Resent  case,  cesisidering  what  has  been  tibe  pimc- 
tice,  espeoiaUy  before  comnassioners  of  bankrupt,  and 
attending  to  the  fair  construction  of  the  statute,  I  Hawk 
that  the  commission  is  not  void  for  wmd  of  a  suffiieknt 
affidavit. 

Heath  J.  I  think  that  the  statute  of  5  Geo.  2.  diim 
very  essentially  ^rom  the  statate  of  21  Jmc.  1.  c.  S.  re- 
specting monopolies.  The  statute  of  Joe.  1*  creates*  a 
condition,  though  it  lies  upon  the  person  who  would  im- 
peach the  patent  to  show  the  breach  of  it ;  but  the  lan- 
guage of  the  latter  part  of  the  clause  varies  matensHy 
from  that  of  the  first  part.  The  provisional  words  de  not 
es^t^id  to  the  latter  part,  which  is  merely  directory,  and 
has  so  been  always  considered  in  practice*  If  the  lat^ 
ter  part  contain  any  condition  it  is  a  condition  prece- 
dent, and  I  can  see  no  reason  why  proof  of  it  shoaM  not 
be  required  up<»i  every  commission  of  bankrapt.  Usage 
is  the  best  expositor. 

Books  J.  I  entirely  concur  in  the  constroction  of  the 
statute,  which  has  been  already  so  well  stated,  and  the 
general  usage  from  the  time  of  passing  the  act  agrees 
with  that  construction.  The  question  is.  How  the  bank- 
rupt is  to  get  relief,  if  the  affidavit  be  insufficient  ?  Now, 
where  can  this  application  be  do  properly  made  as  before 
the  Lord  Chancellor,  in  whose  court  the  coamission  is- 
sues? and  the  words  of  the  statute  appear  tome  stitmgly 

to 
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to  favour  this  congtraction.    They  dirpct  that  before  the        1806. 

commisskMi  issues  aQ  afficlaYit  shajl  he  made.    If  then 

a  coHmiisfikHi  be  sued  out  without  it,  the  parties  should 

apply  to  the  Chaac^or  for  relief.  ^^^^ 

Cham BRii  J.  I  quite  agree  with  the  rest  of  the  Court, 
and  I  think  that  the  language  of  the  act  is  strongly  in 
favour  of  the  opkiion  which  has  been  delivered.  If  the 
terms  of  the  act  had  been  such  as  to  introduce  a  con- 
dition precedent,  it  must  have  been  complied  with ;  hut 
the  phrase  being  changed,  and  th«  conditional  word 
dropped,  the  Court  is  at  liberty  to  construe  the  clause  as 
directoiy  or  conditional,  according  to  the  nature  of  the 
thing,,  which  iq;>pears  to  me  to  be  aiatter  qf  form,  and  not 
essential  to  the  validity  Qf%  b^mjuniptcy ;  a  circumstance 
which  it  has  a)way$  been  deea^ed  mat^al  to  attend  to 
in  determining  whether  a  clause  be  directory  or  not.  The 
affidavit  is  of  no  use  in  any  period  subsequent  to  the  com- 
mission ;  it  is  not  eve/a  pritnd  facie  evidence  of  the  debt. 
In  this  respect  the  statutes  of  bankruptcy  differ  firom  the 
acts  respecting  monopolies,  for  the  patent  is  primA  facie 
evidence  of  some  things ;  but  the  debt  must  be  proved  be- 
fore the  commissioners,  and  in  all  the  actions  where  the 
commission  is  in  issue.  On  this  ground  alone,  therefore, 
I  should  think  that  we  are  at  liberty  to  consider  the  clause 
as  directory,  unless  great  inconvenience  would  ensue : 
but  the  inconvenience  is  all  the  other  way ;  the  commis- 
sioners would  be  involved  in  great  peril  if  commissions 
wereliable  to  be  overturned  for  the  defects  in  the  affidavit. 
The  difficulties  supposed  to  follow  from  supporting  the 
commission  are  all  imaginary.  With  respect  to  the  liabi- 
lity of  the  bankrupt  to  a  criminal  prosecution,  he  has  the 
opportunity  of  obtaining  redress  by  applying  to  the  Great 
Seal ;  and  if  he  has  neglected  the  opportunity  of  making 
such  application  in  due  time,  still  he.  will  be  in  no  danger 
of  being  hurt,  since  the  existence  of  a  petitioning  cre- 
ditor's 
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1806.  ditor's  debt  must  be  proved  in  every  criminal  proceeding 
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against  him.    It  is  far  more  convenient  for  the  whole 
0.  body  of  creditors  that  the  commission  should  stand; 

and  I  am  not  aware  of  any  inconvenience  which  could 
arise  from  supporting  H.  It  is  said  that  the  Chan- 
cellor acts  under  a  special  authority ,  which  he  cannot 
exceed.  But  the  distinction  between  provisions  whicb 
are  directory  and  those  which  are  conditional  prevails 
even  in  matters  relating  to  inferior  magistrates.  But 
this  is  the  case  of  the  first  law  officer  in  the  kingdom. 
Where  certain  acts  are  directed  to  be  done  near  to  any 
place,  the  provision  is  considered  as  directory,  and  the 
act  will  not  be  void  though  the  direction  be  not  strictly 
complied  with.  It  does  not  appear  to  me  that  the 
existence  of  an  affidavit  is  made  a  condition  precedent 
to  the  validity  of  the  commission,  but  I  think  that  Hat 
commission  is  good  till  superseded  by  proper  authority. 

Postea  to  the  PlaintiC 
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I80a 


(IN  THE  EXCHEQUER-CHAMBER.) 

Atkins  and  Another  v*  Whbblbr  and  Another,  in       June  nth. 

Error. 

npRO  VER  for  certain  bills  of  exchange.  i„  t,^^  ^^ 

Jndgm^it  for  the  Plaintiff  below  haying  been  af-  bOb  ofezcbange* 
finned  on  a  writ  of  error  in  this  Court,  the  Court  of  Ex- 

choqaer-chamber 
allowed  intMnft 

Richardson  moved  that  it  might  be  referred  to  the  offi-  from  the  date  of 
cer  to  compute  the  interest  upon  the  amount  of  the  bills  *«fi«»^  J«^8™^ 

*  QpoQ  all  racn  duu 

which  were  the  subject  of  the  action,  and  that  it  might  •»  hid  been  ro- 
be added  to  the  sum  recovered  below ;  he  produced  an  f^^^  ^***"  *^ 
affidavit,  stating  that  the  action  was  brought  for  bills  "^^  ^  „ 
amounting  to  8000/. ;  that  final  judgment  below  was  had  been  re- 
signed on  the  19th  of  NovenU)er  1805,  for  8049/.  lOs.,  "^^^  afterwarda 

from  the  time  of 

before  .which  time  the  amount  of  all  the  bills,  except  ^^  receipt  (a). 
three,  had  been  received  by  the  Defendant  below,  and 
that  the  amount  of  the  remaining  three  being  1666/. 
13s.  4d.  was  received  by  the  Defendant  on  the  16th  of 
January  ;  he  stated  that  the  reason  why  the  action  was 
commenced  in  trover  was,  that  the  bills  were  not  all  due 
at  the  time  when  the  writ  was  sued  oiiit,  but  that  if  the 
action  could  have  been  brought  for  money  had  and  re- 
ceived, the  Plaintiff  would  have  been  entitled  to  recover 
interest  by  way  of  damages  below ;  that  the  statutes 
which  empower  the  Courts  of  Error  to  give  damages  ex- 
tend to  all  personal  actions.  3  Hen.  7.  c.  10.  19  Hen.  7. 
c.  20.  3 /a.  1.  c.  8.  and  13  Car.  st.  2.  c.  2. ;  all  which  are 
mentioned  and  commented  upon  in  Shepherd  v.  Mack- 
reth,  2.  H.  BL  284. ;  and  this  inference  drawn  from  them, 
that  the  Court  has  power  in  all  cases  to  allow  interest ; 
that  in  the  case  of  fValker  v.  Bayley,  2  Bos.  ij  Pull  219. 
where  the  Court  refused  to  give  interest  upon  an  attor- 

(a)  Vide  Kiftgtton  ▼.  Ma€kmt09h,  1  Campb.  618.     Wattt  ▼.  Toussaint,  5 
Taunt.  758. 

Vol.  II.  Q  ney'a 
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Atiins 
AndOUiera 

Whkblir 
And  Another, 
Id  Error. 


ney*s  bill,  it  was  not  intended  to  deny  the  power  of  the 
Court,  though  it  was  not  thought  proper  in  the  particular 
case  to  allow  the  application;  that  in  Ijord  Lonsdale  t. 
Littledale,  2  H.  BL  9SJ.  interest  had  been  allowed  in  a 
case  of  tort,  ancl  that  as  the  interest  in  this  case  greatly 
exceeded  the  costs,  it  was  evident  that  the  writ  of  emr 
had  been  brought  for  the  purpoM  of  retaining  the  iBoney. 


The  Ckmrt  thought  it  reasonable,  that  interest  should 
be  allowed  on  all  the  bills  except  1666/L 139.  id.  fvon  the 
date  of  the  final  judgment  below,  and  on  that  sobi  from 
the  16th  of  January,  and  made  an  order  according^. 


jHifiWu  Kino  v.  Glover, 

An  insttimnce  HPHIS  was  an  action  by  the  Plaintiff  as  widow  and  re- 

tm  the  -  commiii.  prescutative  of  her  husband  Capt.  Ch.  King,  yrho 

&^'oftfwj  Omtoin  commanded  the  ship  John,  employed  in  the  slave  trade, 

of  a  ship  in  the  and  was  Commenced  by  her  for  the  recovery  of  a  loss 

Ajru:an  truie  u  upon  a  Dolicy  of  insuraucc  effected  by  her  husband  *'on 

leg«I(a).  *  jT  ^ 

his  commissions,  privileges,  8cc.  as  may  be  hereafter  va- 
lued." The  insurance  was  "  at  and  from  Liverpool  to 
the  coast  of  Africa  and  African  islands,  and  at  and  from 
thence  to  all  ports  and  places  of  touching,  discharge,  sale, 
and  final  destination  in  the  British  and  foreign  West  In- 
dies, the  Bahamas  and  America,  all  or  either,  with  liberty 
to  exchange  slaves  and  goods  Mdth  any  other  vessel  or 
vessels."  The  Plaintiff  having  obtained  a  verdict  on  this 
policy  at  the  Guildhall  sittings  after  last  Hilary  term,  a 
rule  was  granted  to  the  Defendant  in  the  ensuing  term, 
calling  on  the  Plaintiff  to  show  cause  why  that  verdict 
should  not  be  set  aside,  and  a  nonsuit  or  anew  trial  be 


(a)  Vide  Knox  v.  Wood,  1  Campb.  545.     Eyre  ▼.  Glovtr,  16  Ernst,  tia. 

had. 


'Gljvkr. 


IN  THB  FOUTY-SIXTH  YbAR  OF  GEORGE  III.  207 

had.    The  rule  was  moved  on  several  points,  but  the         1806. 
only  objection  which  it  is  material  to  notice  here  was  one       ^-^^v^^/ 
made  to  the  PlaintifiTs  recovery  on  the  ground  of  the        _  v. 
insurance  being  illegal  and  falling  within  the  authority  of 
Webster  v.  De  Tastet,7  Term  Rep.  157.  as  being  on  the 
captain's  ''  commissions,  privileges,  &c."    As  to  which 
description  of  interest  it  appeared  that  Capt.  Ch.  King^ 
besides  his  wages,  was  entitled  for  his  trouble  and  atten- 
tion in  purchasing  slaves  on  the  coast  otJfrica,  and  sell- 
ing and  disposing  of  them  in  the  West  Indies  to  21.  per 
cent,  on  the  gross  sales,  and  4/.  for  llOf.  after  deducting 
the  above  21.  per  cent,  and  the  other  officers,  privileges 
and  commissions ;  and  that  this  additional  remuneration 
was  the  subject  of  the  present  insurance. 

Shepherd  void  Bay  ley  Serjts.  now  showed  cause  and  con- 
tended that  the  captain's  ''  commission  and  privileges" 
were  not  wages,  but  something  in  addition  to  wages,  and 
consequently  that  such  a  remuneration  to  him  for  his  ex- 
tra trouble  and  attention  in  the  management  and  disposal 
of  the  slaves  was  a  good  subject  of  insurance ;  they  observ- 
ed that  he  acted  in  the  double  capacity  of  captain  and  su- 
percargo, for  the  former  of  which  emplojrments  he  received 
wages,  for  the  latter  this  additional  compensation  ;  and 
that  whatever  doubt  might  be  entertained  as  to  his  being 
allowed  to  insure  in  one  character,  there  could  be  none 
as  to  his  being  entitled  to  insure  in  the  other;  that  if  a 
captain  was  not  permitted  to  insure  such  aja  interest  as 
this,  he  ought  not  to  be  permitted,  when  he  happened  to 
be  a  part  owner,  to  insure  his  share  in  the  ship,  since  he 
might  be  supposed  to  be  likely  to  be  more  careless  of  the 
remaining  interests  in  the  ship  when  his  own  was  insured ; 
and  yet  no  such  objection  c^ould  prevail  in  law  to  such  an 
insurance ;  and  that  indeed  no  case  had  been  cited  to  show 
that  a  captain  of  a  ship  could  not  insure  his  wages,  though 

Q2  the 
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permitted  so  to  do. 


Kmc 
Glovbb. 


Best  Serjt.in  support  of  the  rule  urged^in  answer  to 
the  argument  arising  from  the  double  capacity  which  the 
captain  wais  supposed  to  fill,  viz.  that  of  captain  and  su- 
percargo, that  the  Plaintiff  in  his  declaration  alleged 
himself  to  have  been  "  master  of  the  said  last->menti<»ied 
ship ;"  and  that  the  "  commission  and  privileges"  were 
^ven  to  him,  as  wages  were  only  for  doing  his  duty,  and 
as  such  fell  within  the  rule  adopted  in  Websier  v. '  De 
Tastet  He  observed,  that  upon  principle  any  disability 
to  insure  wages,  or  any  forfeiture  of  wages  cm  the 
ground  of  non-performance  of  the  voyage,  ought  rather 
to  attach  to  the  captain,  than  to  the  mariners ;  and  in- 
sisted that  this  remuneration  for  the  care  and  disposal  %t 
the  slaves  resembled  that  premium  which  had  been  heU 
out  by  the  Legislature  to  captains  concerned  in  the  sluve 
trade,  in  case  they  carried  all  or  a  proportionable  part  of 
the  slaves  safe  to  the  port  of  delivery,  and  which  pror 
mium,  inasmuch  as  it  was  offered  with  a  view  to  secure 
to  the  slaves  kind  and  proper  treatment  during  the  pas- 
sage, clearly  could  not  be  made  the  subject  of  an  in- 
surance without  violating  the  policy  of  those  laves  by 
which  so  humane  a  provision  was  enacted. 

Sir  Jambs  Man-spi£Ld  Ch.  J.  The  policy  in  this  case^ 
is  only  against  the  perils  of  the  sea;  and  therefore,  if 
during  the  voyage  all  the  slaves  were  to  die,  the  captain 
would  wholly  lose  his  "  commission  and  privileges,"  and 
would  not  be  entitled  to  recover  any  thing  from  the  un- 
derwriters. If  the  policy  were  upon  the  health  of  the 
slaves,  I  think  there  would  be  considerable  force  in  the 
objections  last  made.  But  this  is  a  policy  against  the 
perils  of  the  sea  only,  which  is  an  answer  to  the  objec- 
tion. 


IN  THB  FoRTY-tlXTH  TbAR   01^  GEORGE  IIL  209 

lion.  When  the  case  of  Webster  v.  De  Tastet  was  first  cited  1806. 

to  me  at  Nisi  Prius  it  did  not  occur  to  me  that  there  was 
any  difference  in  the  rule  of  law  as  applied  to  the  captain 
of  a  ship  and  the  mariners.  But  upon  considering  the 
two  cases,  both  upon  principle  and  in  practice,  there 
does  appear  to  be  a  most  material  difference,  and  indeed 
the  chief  pay  of  captains  in  many  trades,  as,  for  instance, 
the  East  India  trade,  being  the  privilege  of  carrying  out 
investments  to  the  setUement  to  which  they  are  bound, 
and  there  making  the  best  advantage  of  them  in  their 
power,  it  would  be  absurd  to  say  that  such  investments 
were  not  Ae  subject  of  a  legal  insurance.  My  Brother 
Marshall,  in  his  book  (a),  when  treating  this  subject, 
does  not  seem  to  have  imagined  that  the  prohibition  as  to 
ifisurance  of  wages  extended  to  the  captain  as  well  as 
the  seamen ;  for  he  commences  his  observations  by  these 
words,  ''  to  prevent  the  desertion  of  seamen.''  So  the 
8  Geo*  1.  c.  27.  was  passed  to  prevent  masters  pajing  sea- 
men above  one  moiety  of  their  wages  due  to  them  beyond 
the  seas.  Indeed  the  regulation  is  founded  altogether  on 
the  marine  law,  which  does  not  allow  the  mariners  any 
wages  unless  the  ship  earn  freight,  and  which  law  would 
be  completely  evaded  if  the  mariners  could  insure  their 
wages.  Considering,  therefore,  that  a  clear  distinction 
exists  in  law  with  respect  to  the  insurance  of  wages  be- 
tween the  captain  and  the  mariners,  it  is  not  necessary 
to  discuss  the  effect  which  would  result  from  the  facts  of 
this  case  as  establishing  the  captain  to  have  acted  in  the 
double  character  of  captain  and  supercargo. 

RooK£  J.  I  am  of  the  same  opinion.  This  policy 
being  against  the  perils  of  the  sea  and  capture,  and  not 
against  the  loss  of  the  slaves  by  death  during  the  voyage, 
no  objection  arises  to  it  as  contravening  the  policy  of  the 
laws  passed  to  secure  proper  care  and  attention  to  the 

(o)  p.  73.  fol.  i. 

slaves 
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1806.  slaves.  The  captain's  *'  commission  and  privileges/ 
therefore,  appear  to  me  to  be  the .  subject  of  a.  legal 
insurance. 

Chambre  J.    The  common  law  follows  the  marine 
law  in  not  allowing  wages  to  be  due  till  the  safe  arriyal 
of  the  ship.    This  rule  applies  to  the  mariners^  bat 
there  is  no  decision  in  the  marine  law  prohibiting  the 
captain  from  recovering  his  wages  up  to  the  time  his 
ship  is  captured.    Indeed  the  captain  and  the  mariners 
are  treated  as  very  different  subjects  of  consideratiim  m 
the  marine  law ;  the  former  are  supposed  to  be  persons 
of  trust  and  confidence  with  the  owners,  and  to  be  bound 
to  them  by  the  terms  of  their  contract,  nor  is  there  any 
fear  that  they  will  run  away  or  desert ;  and  so  iar  is 
the  idea  of  personal  trust  and  confidence  between  the 
owners  and  the  master  carried,  that  the  latter  has  not, 
as  the  mariners  have,  the  choice  of  proceeding  against 
the  ship  in  the  Admiralty,  or  suing  at  law,  but  must  pur- 
sue his  remedy  at  law ;  moreover  he  is  considered  qium 
owner  himself,  and  liable  to  be  tried.  Indeed,  consider- 
ing that  the  captain  may  pay  himself,  if  he  has  money 
in  hand,  it  is  probable  &at  we  should  have  many  cases 
in  the  books  of  actions  to  recover  bad^  money  retained 
by  captains  for  wages  due  before  capture,  if  their  pay- 
ment depended,  like  that  of  the  mariners,  on  the  safe 
arrival  of  the  ship.    This  insurance,  therefore,. appean 
to  me  to  be  legal. 

Rule  discharged^ 
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ARRQWSMITH   t;.  Le   MeSURIBR.  Jun«lStb. 

^I^HIS  was  an  action  of  trespass  for  assault  and  false  if  a  magiitrate't 
imprisonment.    At  the  trial  before  Gro^e  J-  at  the  ^''^^^  ^  "^ 

by  the  constable 

last  assizes  for  the  county  of  Suffolk,  it  appeared  that  a  ^ho  bas  tiM  «xecu- 
warrant  having  been  granted  by  a  magistrate^  for  appre-  tion  of  it  to  the 
bending  the  Plaintiff  upon  a  charge  of  conspiracy  to  sue  ^^?f^  ^^^ 
out  a  fraudulent  commission  of  bankrupt,  a  constable  and  he  thereapon» 
went  with  the  warrant  to  the  Plaintiff's  house,  and  ^^^<^^  compui- 
ahowed  it  him ;  that  after  conversing  some  time  with  "^J^i^  ^  ^ 
the  constable,  the  Plaintiff  desired  to  have  a  copy  of  magistrate,  uid  af- 
the  warrant,  which  the  constable  permitted  him  to  take ;  ^  «»nunation  be 
after  which  the  Plaintiff  attended  the  constable  to  the  ^^  i»  not  guch  an 
magistrate,  and  after  being  examined  upon  the  subject  arrest  as  wiU  sup- 
of  the  charge,  was  dismisesd,  about  six  hours  after  the  fT  ^^  ^^ 

^  false  imprison- 

time  when  the  -  warrant  was  first  shown  to  him ;  that  meat  (a). 
the  constable  never  touched  the  Plaintiff,  and  that  due 
notice  of  the  action  had  been  given. 

The  Jury  having  found  a  verdict  for  the  Defendant, 
a  miei  was  obtained,  calling  on  the  Plaintiff  to  show, 
cause  why  that  verdict  should  not  be  set  aside,  and  a 
new  trial  be  had. 

On  this  day  Sellon  Serjt.  being  called  upon  to  support 
the  rule,  contended,  that  it  was  not  necessary  that  the 
Plaintiff  should  be  touched  in  order  to  constitute  an  ar- 
rest ;  that  the  Plaintiff  having  gone  before  the  magistrate 
in  obedience  to  the  warrant,  must  be  considered  as 
having  been  arrested,  and  consequently  the  Plaintiff 
was  entitled  to  a  verdict. 

Sir  Jambs  Mansfield  Ch.  J.  I  can  suppose  that  an 
arrest  may  take  place  mthout  an  actual  touch,  as  if  a 

(a)  And  see  M'CloughaH  v.  Clayton,  Holt,  Ki.  Pri.  478.  Bisten  v.  Burridgc,. 
3  Campb.  139.  man 
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V. 

Lb  Muuribr. 


man  be  locked  up  in  a  room  (a) ;  but  here  the  Plaintifi* 
went  voluntarily  before  a  magistrate.  The  warrant  was 
made  no  other  use  of  than  as  a  summons.  The  constable 
brought  a  warrant,  but  did  not  arrest  the  Plaintiff.  How 
can  a  man's  walking  freely  to  a  magistrate  prove  him  to 
be  arrested.    I  think  that  the  jury  have  done  justice. 


The  other  Judges  concurring. 


Rule  discharged  (6). 


(a)  In  WUUamt  ▼•  Jama,  Co.  temp^ 
Hard.  501.  Lord  Hardwiek  myn.  It 
dow  not  follow  that  an  aireet  cannot 
be  made  without  tooching  the  penon, 
for  if  a  batUif  oomea  into  a  roon, 
and  telle  the  Deiiondant  he  invita 
him,  and  locks  the  door,  that  ii  an 
arrest;  for  be  is  in  custody  of  the 
officer. 

(6)  In  Daltm't  JutUet,  c.  170.  it  is 
said,  *'  If  the  constable  or  other  officer 
upon  a  warrant  received  from  a  justice 
of  peace,  shall  come  onto  the  par^, 
and  reqoire  or  command  him  to  come 
or  go  before  a  justice,  &c.  this  is  no 
vrest  or  imprisonunent."  The  editor, 
indMd,  of  the  edition  174f  adds, 
"  bailiff  or  sheriff  says  to  a  man, 
being  present,  I  anest  yon,  although 
he  touch  Kim  not,  this  is  %  good  anest ; 


and  if  the  party  go  away»  it  is  a  rei* 
cue;"  for  which  he  dtes  Sir  Jmm 
WingfiMt  case,8  Cor.  1.  B.  B.  TIm 
doctrine,  howerer,  is  oontradiefBd  by 
the  case  of  Gemifr  T.  ^leries,  1  SBft.79^ 
in  which  the  Court  beld,  Chaft  bm 
words  would  not  make  an  ancet ;  md 
die  Court  leAised  an  attachifnt  far 
a  vascoe  against  one  who  had  kept  off 
a  bailiff  with  a  fork  till  be  letrratod 
into  his  own  house;  hvt  aaid,  that 
the  bailiff  mi|^  have  an  acddu  far 
the  assanlt.  Sir  Jtmm  Wu^JMt 
case  is  reported  in  Cro,  Cmr.  S51. 
and  appears  to  be  an  infonnBtiaB  by 
the  Attomty^Geittrmi  for  an  aamak 
and  rescue,  in  whidi  it  wai  proted 
upon  the  evidence  that  Sir  Jmms  drev 
hb  sword  and  womdcd  iIm 
gIMvuusly. 
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Scott  v.  Bourdillion.  /uneuth. 

'T^HIS  vnta  an  action  on  a  policy  of  insurance,  which  luceunotoam 
was  tried  before  Sir  J asna  Mansfield  Ch.  J.  at  the  witUnthemewi- 

^^  iog  of  tli6  memo- 

Guildhall  Sittings  after  Easter  Term.  nndum  of  a  poBcy 

The  only  question  was,  whether  rice  was  to  be  con-  of  inrannce. 
sidered  as  com  within  the  memorandum  of  the  policy, 
which  exempts  the  underwriters  from  a  partial  loss? 
and  the  usage  having  been  proved  to  be  against  so  con- 
sidering it,  the  jury  found  a  verdict  for  the  Plaintiff. 

A  rule  having  been  obtained  calling  on  the  Plaintiff 
to  show  cause  why  this  verdict  should  not  be  set  aside. 

Best  SerjL,  in  support  of  the  rule,  contended,  that  if 
lice  were  capable  of  being  brought  Mrithin  the  word 
''  com,"  as  it  was  liable  to  all  the  same  inconveniencies, 
the  memorandum  ought  to  be  construed  to  extend  to  it. 

But  Sir  James  Mansfibld  Ch.  J.  said,  that  in  cases 
like  this  the  common  sense  of  the  words  ought  to  decide 
unless  a  clear  usage  to  the  contrary  were  shown;  that 
the  evidence  produced  at  the  trial  was  all  one  way,  and 
tended  to  show  tl^t  rice  was  not  to  be  considered  as 
com  within  the  meaning  of  the  memorandum,  and  that 
no  person  reading  the  memorandum  would  be  apprised 
that  rice  was  intended  to  be  exempted  by  it  from  partial 
loss. 

The  other  Judges  concurring. 

Rule  discharged  (a). 

(a)  In  Mown  v.  Skurraif,  Park,  Itu,  and  beuui  w«re  included  in  the  word 
1::.  116.  it  was  delennined,  tliat  peijte       *'  corn." 
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June  16tb. 

Testator  after  dr- 
recting  hii  debts 
and  funeral  ez- 
pences  to  be  paid 
by  bis  executors, 
and  making  seve- 
ral bequests  of  an- 
nuities and  money* 
gave  to  bis  five 
grandcbildren, 
wliom  he  appoint- 
ed ezecuturs,  "  all 
the  remainder  of 
my  property  what- 
ever and  where- 
soever, to  be  di- 
vided equally, 
sham  and  share 
alike,  after  their 
paying  and  dis- 
charging the  be- 
fore-mentioned 
annuities,  lega- 
cies and  demands, 
or  any  I  may  here- 
after make  by  co- 
dicil to  this  my 
wiH ;  all  my  goods, 
stocks,  bills, 
bonds,  book-debts, 
and  securities  in 
the  Witham  Drain- 
age in  Lincoln- 
thin,  and  funded 
property :"  Held 
that  his  real  es- 
tate did  not  pass 
under  the  residu- 
aiy  danse  (a). 


Roe  d*  Helling  t;.  Yeud. 
nPHIS  was  an  ejectment  for  certain  messaages  and 
lands  in  the  county  of  lor*.  The  cause  was  tried 
before  Rooke  J.  at  the  last  assizes  of  York,  when  a  ver-^ 
diet  was  found  for  the  lessor  of  the  Plaintiff,  subject  to 
the  opinion  of  the  Couit  upon  the  following  case : 

WUKam  Feres  being  seised  in  his  demense  as  of  fee  of 
and  in  certain  estates  in  Yorkshire,  mentioned  in  the  de- 
claration^ and  possessed  of  considerable  personal  pro- 
perty, consisting  of  goods,  stock  upon  hisfarm,  bills  of  ex- 
change, bonds,  book-debts,  and  securities  in  the  Witham 
Drainage  in  Lincolnshire,  and  funded  property,  made  bis 
last  will  and  testament  in  writing  duly  executed  to  pass 
real  estates  in  the  following  words : ''  In  the  name  of  €k>d. 
Amen.  I  Wm.  Fares  of  the  parish  of  Barmley  Dunn  in 
the  county  of  York,  yeoman,  do  in  my  own  hand-writing 
make  and  ordain  this  my  last  will  and  testament  in  man- 
ner and  form  following:  first,  I  will  that  all  my  debts 
and  funeral  charges  be  paid  by  my  executrixes  and  exe- 
cutor hereinafter  named.  Item,  I  give  to  Mrs.  Mary 
Mathews  of  No.  1.  Dragon-Yard,  opposite  Whitechapel 
church,  200/.  of  my  5  per  cent,  annuities,  the  interest  for 
her  to  receive  during  her  life,  and  the  principal  to  go  to 
her  heirs  after  her  decease.  Item,  I  give  to  my  brothen^ 
John  and  Richard  RoihweU,  upholsterers,  oi  Manchester, 
1001.  to  each  of  them.  Item,  I  give  to  my  three  nieces, 
that  is,  my  niece  Alice  Holt  of  J9ury,  her  sister  Scholes  of 
Bury,  and  their  sister  Leigh  ne^t Manchester,  I007.to  each 
of  them.  Item,  I  give  to  Ann  Parkin  for  her  long,  dili- 
gent,  and  faithful  service,  20/.  a-year  during  her  natural 
life.  Item,  I  give  to  the  five  grandchildren  of  my  late 
uncle  Mark  Fores,  four  daughters  and  one  son,  namely, 
Sarah  Hale,  No.  1.  Paradise-Place,  StockweU,Surry ,  her 
sister  the  wife  of  Yeud,  gentleman,  their  sister  the 

(o)  And  see  The  d.  Hick  v.  Drhig,  3  M.&  S.  448.  Newland  v.  Maijoribanks, 
5  Taunt.  268.  Doe  d.  Bunny  v.  Bout,  7  Taunt.  79.  Doe  d.  Crulchjield  v.  Vettrce^ 
1  Price,  333.361. 
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wife  of  Ifr.  iSk:t^  of  BrMnswick-Street,  Liverpool,  their         1606. 
other  sister  Catherine  Helling,  spinster^  and  their  bro- 
ther Edward  Helling,  of  No.  ll,Featheretone''Building8, 
Holbom,  all  five  of  whom  I  constitute  and  appoint  my 
executrixes  and  executors,  and  to  whom  I  give  all  the 
lemainder  of  my  property  whatever  and  wheresoeiner,  to 
be  divided  equally  amongst  them,  share  and  share  alike, 
after  their  paying  and  discharging  the  before-mentioned 
annuities,  legacies,  debts  and  demands,  or  any  I  may 
hereafter  make  by  codicil  to  this  my  will,  (a)  all  my 
goods,  stock,  biUs,  bonds,  book-debts,  and  securities  in 
the  Witham  Drainage  in  Lincolnskire,  and  funded  pro- 
perty. In  witness,"  &c.  The  said  WiUiam  Fores  died  so 
seised,  and  possessed  as  aforesaid,  on  the  13th  of  Sep- 
timber  1805,  without  having  in  any  manner  revoked  or 
altered  his  said  last  will  and  testament.    The  lessor  of 
the  Plaintiff  is  one  of  the  residuary  legatees  or  devisees 
in  the  said  last  will  and  testament  of  the  said  William 
Pores,  and  is  also  heir  at  law  of  the  said  fVilliam  Fores. 
Mm  the  wife  of  fVilUam  Yeud  the  Defendant  is  the  per- 
wa  mentioiied  in  the  will  under  the  description  of  the 
liieof  Yeud,  gentleman,  and  is  in  the  receipt  of  the  rents 
and  profits  of  one  undivided  fifth  part  of  the  premises 
mentioned  in  the  declaration,  in  the  possession  of  a 
tenant  for  whom  they  are  admitted  to  defend. 

^thd  question  for  the  opinion  of  tiie  Court  was,  whe- 
ther the  testator's  real  estate  passed  by  his  will,  or  de- 
scended to  his  heir  at  law  t  If  the  former,  a  verdict  was 
to  be  entered  for  the  Defendants;  and  if  the  latter,  a 
reidict  was  to  be  entered  for  the  Plaintiff. 

Baylejf  Serjt.  for  the  lessor  of  the  Plaintiff.  I  contend, 
that  the  real  estate  did  not  pass  under  the  will,  but  de- 
scended to  the  heir  at  law.    The  will  contains  ho  intro- 

(«)  It  mxtM  tluu  the  words  begin-       ding  with  "  this  my  will,**  are  to  be 
niug  at  *'  all  fire  of  wbom/'  oad  pu-       cjostrucd  as  incladed  in  a  parenthesis. 
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1806.         ductory  clause  indicating  an  intention  to  dispose  of  real 
^*^"^^^^       estate^  nor  is  any  mention  made  of  lands  throughout  the 
V.  will*  The  only  word  by  which  the  real  estate  can  be  af- 

fected is  the  word  '^  property**  in  the  residuary  clause.  It 
may  be  admitted  that  the  word  property  standing  alone 
would  carry  real  estate^  but  in  this  case  it  is  restrained  to 
personalty  by  the  words  "  all  iny  goods,  stock,  bUls, 
bonds,  &c.  which  follow:''  Those  words  must  either  be 
conmdered  as  explanatory  of  the  word  property,  cnr  as  pj* 
ing  something  else.  Now  these  words  cannot  carry  mcnre 
than  is  comprised  in  the  word  property ;  they  must  there- 
fore be  considered  as  explanatory,  and  are  to  be  taken  in 
the  same  light  as  if  the  testator  had  said,  viz.  aH  my 
goods,  stock,  biDs,  8cc.  In  Markant  y.  Tunsden,  1  £gr. 
Cos.  Abr.  211.  Gilbert,  80.  a  testator  after  giving  pecu- 
niary legacies  only,  gave  to  his  vrite  aH  the  rest  and  resi- 
due of  his  estate,  chattels  real  and  personal,  and  the  Lon! 
Keeper  held  that  the  reversion  of  the  lands  settled  on  \as 
wife  for  life  did  not  pass ;  that  the  rest  and  residue  of  his 
estate  must  be  confined  to  such  estate  as  he  had  before 
given,  and  that  the  words  ''  chattels  real  and  personal" 
explained  the  word  **  estate**  as  if  he  had  said,  whether 
chattels  real  or  personal.  If  such  was  the  constructioir 
in  a  case  where  the  word  "  estate**  was  used  a  /ortiariy 
it  ought  to  be  adopted  in  a  case  where  only  ''  property*' 
is  used.  In  Cliffe  v.  Gibbons,  2Ld.  Ray.  1. 325.  the  Lord 
Chancellor  Cowper  held,  that  where  a  man  devises  aD  fab 
estate,  goods  and  chattels,  and  no  mention  had  been  made 
before  in  the  will  of  lands  of  which  the  testator  was  seised 
in  fee,  a  fee  simple  will  not  pass ;  but  where  a  real  estate 
is  mentioned  before  in  the  will,  and  then  such  words  fol- 
low, a  fee  passes.  In  Piggot  v.  Penrice,  Prec.  in  Chan.  471. 
where  a  man  made  his  niece  executrix  of  all  tiis  goods, 
lands  and  chattels,  having  no  lands  but  in  fee,  it  was 
holden  tiiat  the  lands  did  not  pass.  In  TimewellY.  Per- 
kins,  2  Jtk.  102.  where  the  testator  after  a  general  intro- 
ductory clause  respecting  his  temporal  estate,  and  a  devise 
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of  particular  freehold  lands,  gave  all  other  the  rest  and         lfi06. 
residue  and  remainder  of  his  estate.  consistinA:  in  ready       ""^C^^ 
money,  plate,  jewels,  leases,  judgments,  mortgages,  &c.  «. 

or  in  any  other  thing  whatsoever  or  wheresoever,  it  was 
determined  that  the  general  words  "  whatsoever  and 
wheresoever*"  must  be  confined  to  things  antecedent,  and 
did  not  extend  to  real  estate.    It  is  said  in  WUtinson  v. 
Meream,  1  RoL  Abr.  834.  pL  1 4.  that  if  a  man  have  lands 
in  fee  and^  leaseholds,  and  by  will  give  to  J.  S.  the  lease- 
holds, and  then  to  bis  executor  all  the  residue  of  his 
estates,  mortgages,  goods,  &c  that  a  fee  will  pass,  the 
word  ''  estates''  being  coupled  with  the  word  **  goods." 
But  in  Timewell  v.  Perkins  it  is  said,  it  appears  to  have 
been  otherwise  determined  upon  searching  the  record  of 
the  judgment.    And  according  to  the  report  of  the  same 
case  in  Cro.  Car.  447.  449.  it  is  expressly  said  to  have 
been  determined  that  a  fee  did  not  pass.     In  the  same 
manner  Lord  Hardmcke  in  Bailis  v.  Gale,  2.  Ves.  51. 
said,  as  to  a  residuary  clause  it  had  been  held,  that  where 
estate  was  mentioned  generally,  accompanied  with  per- 
sonal things,  it  should  be  restrained  to  personal,  but  never 
where  real  estate  was  mentioned,  for  then  the  personstl 
things  should  be  considered  only  as  an  enumeration  of 
those  specific  things.    The  same  seems  to  have  been  the 
opinion  of  the  Court  of  K.  B.  in  Hilton  v.  Kentuorthy,  3 
East,  558.  and  of  Lord  Eldon  in  Woollam  v.  Kentwrtky,  9 
Ves.jun.  137.  who  considered  the  question  as  a  mere  mat- 
ter of  intention.  In  this  case  the  word  *^  property"  stands 
alone :  no  intention  to  pass  real  estate  appears ;  and  if  the 
word  *^  propert3r"  should  be  extended  to  real  estate,  other 
words  which  follow  it  must  be  considered  as  nugatory. 

Best  Serjt  for  the  Defendants.  There  is  reason  to  be- 
lieve that  the  testator  intended  to  pass  some  real  estate 
by  his  will ;  for  in  the  first  place  the  will  is  attested  by 
three  witnesi^,  and  in  the  next  place  the  testator  has  by 
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1806.  express  words  charged  his  anniiities,  legacies^  and  debts 
upon  the  residuary  derisees,  which  would  have  beoi  quite 
uanecessary  unless  some  real  estate  was  intended  to  be 

Yiuo.  given  them^  they  being  all  made  executors  and  execa- 

trixes  upon  whom  the  charge  of  pajring  debts  and  legacies 
out  of  the  personal  estate  would  naturally  fidl  without  any 
provision.  With  respect  to  the  authorities  referred  to  in 
1  Eq.  Ca.  Abr,  211.  the  word  '^  estate"  is  manifestly  re- 
strained by  the  words  ^  chattels  real  and  personal,*' 
which  cannot  extend  to  more  than  a  term  for  yean.  In 
Piggot  V.  Penrice,  the  word  ''  lands"  is  restrained  by 
''  executrix/'  for  the  niece  could  only  be  exeoatrix  of 
leasehold  lands.  In  Thnewell  v.  Perkins,  the  word 
*'  estate"  was  restrained  by  the  words^  **  oaBsistiug  of 
ready  money,"  &c.  which  foOowed.  In  all  these  eases, 
therefore,  the  intention  to  give  personal  estate  only  wis 
manifest.  And  in  the  cases  of  Hilton  y.  Kenworihy,  aad 
WooUam  v.  Kenworthy,  the  decision  was  founded  upen 
the  apparent  intention  to  be  collected  fiom  the  wbok 
will.  The  case  of  Bridges  v.  Bridges,  Vin.  Abr.  tit.  De- 
vise, O.  b.  plac.  I3.is  even  stronger  than  tins.  Thete  tte 
testator,  after  giving  several  legacies,  said, ''  I  give  tlie 
remainder  of  my  estate,  viz.  my  Bank  stock,  India  stod, 
S.  S.  stock,  and  S.  S.  annuities,  to  my  son  B.  B.,  andl 
do  hereby  make  him  sole  executor  of  this  my  wiB,"  &c; 
«  and  Lord  Chancellor  King  was  of  opinion,  that  the  latter 
words  under  the  videUcii.  did  not  restrain  the  genenl 
words  '^  remainder  of  my  estate,"  but  were  added  by  way 
of  enumeration  of  the  main  particulars,  more  espedaBy 
as  the  devisee  was  made  sole  executor.  [Sir  Jomcf  Mssi- 
field  Ch.  J.  From  the  statement  of  that  case  I  doubt 
whether  the  question  related  to  real  estate,  or  whether  it 
was  not  confined  to  the  residue  of  the  personal  estate.  I 
apprehend  that  the  question  was,  whether  the  devisee  wad 
entitied  to  any  thing  more  than  what  was  to  be  fonai 
under  the  videlicet  ?  Chambre  J.  It  would  be  very  <M 

if 
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if  the  real  estate  were  not  consicleredai  one  of  the  main         1806. 
particulaT9  devised,  supposing  it  to  have  passed  under  the 


general  words,  '^  remainder  of  my  estate.**]    tn  the  pre-  ' «. 

sent  case  the  latter  words  are  stitt  less  to  be  eonsidered         ^'"'^^ 
as  restraining  the  word  '^  property/'  not  being  placed 
under  a  videlket     If  any  word  is  to  be  inserted  in  the 
wiU,  why  may  not  the  word  ''  and"  be  inserted  as  well 
as  videliceL    It  is  not  true  that  where  the  word  '^  estate"' 
is  coupled  with  words  denoting  pefsonal  property,  no  real 
estate  shaU  pass ;  for  in  Com.  Dig.  tit.  Devise  N.  2.  it  is 
laid  down,  that  if  a  man  devise  several  legacies,  and  after- 
wards such  and  such  lands,  ^Hd  all  the  rest  of  his  goods, 
Hioiiies,  and  other  estate  whatsoever  to  his  executor,  hav- 
ing other  lands,  tiiose  lands  pass  to  the  executor.  Here 
the  words  are,  '^  all  the  remainder  of  my  property  what- 
soever and  Wheresover,*'  that  is,  of  whatever  quality  and 
in  whatever  place.    In  Doe  d.  Burkitt  v.  Chapman,  1 H. 
BL  22S.  it  was  expressly  determined,  that  the  words 
^'  rest  and  residue  of  my  estate  of  what  nature  or  kind 
soever,"  though  accompanied  with  limitations  peculiarly 
applicable  and  usually  applied  to  personal  property  only, 
Hicluded  real  as  wdl  as  personal  estate.  It  was  decided  in 
thecaseofHtixfepv.BrooifMEii,!  Bro,  Cha.  Rep.437.ihBt 
^'  all  I  am  worth''  passed  real  estate.    And  in  Hopewell 
Y.  Ackland,  Com.  164.  that  '*  aU  my  goods,  chattels,  mo- 
nies, debts,  and  whatsover  else  I  have  in  the  world  not 
before  by  me  disposed  of,"  extended  to  real  estate.     If 
the  word  '^  property"  here  is  to  be  restrMned  by  the  ar- 
ticles afterwards  enumerated,  nothing  wiU  pass  but  what 
is  cimtained  in  that  enumeration  ;  according  to  which 
role,  all  the  ready  money  of  which  the  testator  may  have 
died  possessed  would  be  excluded.     The  words  "  pro- 
perty whatsoever  and  wheresoever"  therefore  must  be 
carried  beyond  the  articles  enumerated ;  and  i£  so,  to 
what  are  they  to  be  restrained  ? 

Bayley, 
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1806.  Baytey  Serjt  in  reply,  observed,  that  in  Dreni  v.  Hob- 

«  ^'^^C^^      ning,  1  New  Rep.  116.  and  7  Ea8t,ff7.  five  JTodces  out  of 

Roe  d.  Hsllino  ^^  r-  *  -"-o 

V.  eight  considered  the  attestation  of  a  will  by  three  wit- 

Vstin 

nesses  as  insufficienlt  to  show  an  intention  to  pass  real 
estate ;  that  if  the  word  "  property'*  was  construed  to 
include  real  estate,  the  latter  words  were  unnecessary ; 
but  if  only  personal  estate,  then  they  were  explanatory. 

Sir  Jambs  Manspibld  Ch.  J.  This  case,  like  many 
others,  arises  upon  the  will  of  a  man  unacquainted  witk 
the  law.  If  it  were  necessary  to  authorize  a  decision  in 
favour  of  the  heir  at  law  to  prove  that  it  was  not  the  in- 
tention of  the  testator  to  devise  real  estate,  some  doubt 
might  be  entertained  on  account  'of  the  generality  of  Oe 
words  employed.  But  in  cases  between  the  heir  and  the 
devisee,  the  question  is  not  whether  the  heir  can  prove 
that  the  testator  did  not  intend  to  pass  real  property,  but 
whether  the  devisee  can  prove  that  he  did  ?  The  proof 
lies  on  the  devisee.  The  common  expression,  that  an 
heir  shall  never  be  disinherited,  except  by  express  words, 
or  such  as  have  a  necessary  implication,  is  incorrect  (a), 
and  is  well  expressed  by  IxNrd  Chief  Justice  Wittes,  in  the 
case  of  Moon  d.  of  Fag  v.  Heaseman  (6),  who,  after  show- 
ing that  the  rule  is  inconsistent  with  a  variety  of  cases, 
says,  but  the  rule  is  that  the  intent  of  the  testator  oug^t 
to  appear  plainly  in  the  will  itself,  otherwise  the  heir 
shall  not  be  disinherited.  And  Lord  Hardwidte,  in  Tfme- 
well  V.  Perkins,  says,  '^  Supposing  it  would  admit  of  a 
doubt,  yet  certainly  the  heir  at  law  ought  to  be  preferred, 
unless  the  intention  of  the  testator  to  exclude  him  appean 
exceeding  plain."  Where  that  intention  does  notdeady 
appear,  the  right  of  the  heir  must  prevaO,  who  is  entitled 
by  descent.  The  question  here,  therefore,  is  not  whether 
there  be  not  words  in  the  will  sufficient  to  raise  doubts, 

(a)  GardMr  ▼.  Sheldon,  Vtingk.  «6f ,  t65.  (b)  WUlm,  141. 
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bat  whether  it  appears  with  clearness  and  certainty  that        1806. 
the  testator  intended  to  devise  his  lands  to  the  five  re-    „  ^"^^T^^ 

AOB  (1.  HkLLINO 

sidaary  devisees  ?    There  is  no  introductory  clause  in         _v- 
this  will  indicating  an  intention  of  the  testator  to  dis- 
pose of  his  whole  property;  nor  is.  there  one  provision 
throughont  the  will  which  has  the  least  relation  to  real 
estate.    All  the  debts  and  legacies  are  to  be  paid  by 
the  executors  and  executrixes:  there  is. no  express 
charge  of  the  debts  on  the  real  estate.    Having  made 
this  incorrect  residuary  bequest^  for  what  purpose  did 
the  testator  make  the  enumeration  at  the  end  of  his 
win^  unless  he  intended  to  explain  the  meaning  of  the 
expression,   *' all  the    remainder   of  my    property?'^ 
Though  I  think  that  these  general  words  would  be 
sufficient  to  carry  real  estate,  if  not  explained ;  yet  as 
the  words  stand,  I  think  it  doubtful  whether  the  testa- 
tor so  intended  or  not;  and  as  the  intention  is  not 
clear,  the  claim  of  the  devisees  must  fall  to  the  ground, 
and  the  title  of  the  heir  at  law  prevail. 

RooKB  J.  (a)  It  is  unnecessary  to  add  any  thing  to 
ivhat  has  been  observed  upon  the  case  by  my  Lord  Chief 
Justice.  I  agree  that  the  general  words  would  be  suffi- 
cient to  carry  a  fee  simple  in  the  lands,  if  they  stood 
alone.  But  as  the  testator  has  in  no  plkce  given  pro- 
perty to  any  one,  his  heirs  and  assigns,  nor  in  any  way 
shown  an  intention  to  pass  real  estate,  and  the  general 
words  are  followed  by  the  restrictive  enumeration  with 
niiich  the  will  concludes,  I  think  it  at  least  doubtful 
whether  the  real  estate  was  intended  to  pass. 

Chambrb  J.  It  would  have  been  as  well  if  this  case 
kad  stated  the  value  of  the  personal  property  of  the  testa^ 
tor.  If  the  personal  estate  had  appeared  to  be  so  small  as 

(a)  Hrnih  J.  WM  abMiit  from  indifpoiitioD. 
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1806.  hardly  to  be  snfficient  to  pay  the  debts  and  legacies,  and 
^^'^^^"^^  leave  any  thing  to  the  legatees,  it  might  have  raised  some 
«,.  ^^^'^°  doubt.  And  it  might  also  have  been  right  to  state  the 
Ykvd.  value  of  the  real  property,  to  enable  the  Ck>art  to  judge 
whether  it  was  iikely  that  the  testator  should  have 
overlooked  it.  Taking  the  case,  however,  upon  the 
will  only,  the  operation  of  the  rule  of  law  15  in.^voor 
of  the  heir.  If  I  were  to  guess,  I  should  guess  tliat 
the  testator  did  not  intend  to  disinherit  him.  There  is 
an  entire  omission  of  real  estate.  It  seems,  therefore, 
as  if  the  testator  had  nothing  but  personal  propertj 
in  view.  As  to  the  charge,  the  legatees  are  bound  to 
pay  debts  and  funeral  expences  in  their  character  of 
executors.  The  bequest  is  coupled  with  -the  appoint- 
ment of  executors ;  and  the  testator  extends  the  chttge 
to  the  bequests  by  the  will.  This  case  is  stnmger  is 
•  favour  of  the  heir  at  law  than  Marchant  v.  Twuduu 
The  words  there  were,  ^'  all  my  estate,  chattels,  ml 
and  personal ;"  and  there  might  be  some  difficulty  ii 
saying  that  the  words  immediately  foUowing  '^  estate,* 
were  merely  explanatory  of  it.  The  term  '^  estate"  in 
common  parlance  applies  to  real  property;  and  if  the 
testator  so  understood  it,  it  was  necessary  to  add  some- 
thing more  to  make  the  personalty  pass.  But  the  Loid 
Chancellor,  ndtwithstanding,  gave  his  opuadon  in  tunm 
of  the  heir  at  law.  In  th^  present  case  the  term  nude 
use  of  is  more  frequently  applied  to  persoaal  than  te 
real  estate.  The  particular  enumeratton  at  the  did  ef 
the  will,  is  iucapable  of  being  considered  as  any  thiif 
but  an  enumeration  of  what  the  testator  supposed  to  be 
included  in  the  bequest.  It  has  been  observed,  that  if 
this  clause  be  strictly  construed,  it  will  exclndertlie  fre 
residuary  legatees  from  taking  any  ready  money.  Bat 
that  is  not  the  use  which  I  make  of  it.  There  is  sof- 
cient  upon  the  face  of  the  will  to  show  an  intention  that 
they  should  take  all  personal  property;  but  the  latter 
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words  show  that  it  was  personal  property  in  general  that         1806. 
was  the  object  in  view.    It  may  be  added,  that  it  is  not 
usual  to  devise  real  estate  to  be  diyided  among  so  many 
as  five  petsons;  but  this  is  only  a  slight  circumstance.  ^'^'^' 

Under  these  circumstances  I  cannot  hesitate  to  agree  in 
opinion  with  my  Lord  Chief  Justice  and  my  Brother 
Raoie,  that  judgment  ought  to  be  given  for  the  lessor  of 
the  Plaintiff. 

Judgment  for  the  lessor  of  the  Plaintiff. 


Heath  v.  Rose.  Juneteth. 


'T^HE  declaration  in  this  case  having  been  delivered      if  a  Declaration 

on  the  6th  of  May,  indorsed,  "  Delivered  condi-  ^  deiiveredain- 
tionally/'  and  a  rule  to  plead  given,  and  a  demand  of  concUtionaUy;* 
plea  served,  and  judgment  afterwards  signed  for  want  a  mie  to  plead 
of  a  plea,  a  rule  was  obtained,  calling  on  the  Plaintiff  ^^^J  ,  * 

'^  »  o  mand  of  plea  acnr- 

to  show  cause  why  that  judgment  should  not  be  set  ed,  and  judgment 
aside,  for  want  of  a  notice  to  plead.  ^  signed  for  want 

of  a  plea,  the 
Court  will  set  it 

Cockell  Serjt.  showed  cause,  and  contended,  that  no  aside  as  irregular, 
indorsement  of  a  notice  to  plead  was  necessary.    He  *?*®"  **'°8?  ^  no- 
cited  Hiffennan  v.  Langelk,  2  Bos.  i;  PuL  363.  where  an    **    ^     * 
indorsement  "  to  plead  in  — "  was  holden  sufficient, 
thotigh  it  did  not  give  the  Defendant  any  better  notice 
of  the  time  in  which  he  was  to  plead  than  in  the  present 
case. 

Marshall  Serjt.  contrA,  cited  the  rule  of  Easter  term 

8  Geo.  2.  (a),  which  requires  notice  to  plead  to  be  given 

W&ere  declarations  are  filed  conditionally ;  he  cited  Braty 

T.  Saldockf  BameSfJ3IOI2.,  where  judgment  was  set  aside 

(a)  Ste  CoM't  RhIm  mid  Ordtrg,  C.  B. 

R  2  because 
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1806.  because  the  notice  was  to  plead  in  four  days,  instead  of 
eight ;  and  contended,  that  in  the  case  of  Hijferman  y. 
Langelle,  the  necessityof  a  notice* was  recognised,  though 
the  particular  indorsement  there  was  deemed  suflEksmt 

Sir  Jambs  MANSPiBLDCh.J.  The  case  of  fli^isTMR 
T.  Langelle,  supposes  a  notice  to  be  necessary,  and  the 
Court  there  thought  that  the  indorsement  amoiinted  tea 
sufficient  notice.  The  officers  are  6f  opinion  that  a  notice 
to  plead  is  necessary ;  and  as  no  notice  has  been  giren 
in  this  case,  the  Defendant  must  prevafl. 

Per  Curiam,  Rule  absolute. 


jiiiMisth.  Nbwman  v.  Anderton. 


A  landlord  may  ¥J  EPLEVIN.    The  Plaintiff  in  his  declaration  coit- 
USTr^^for-  plained  that  the  Defendant  took  certain  goods  and 

aiabed  lodgingi.      chattels  of  the  Plaintiff  in  a  bed-room  and  shop,  and  im- 

justly  detained  them,  against  sureties  and  pledges.  The 
Defendant  ayowed  the  taking  in  the  bed-room»  becaoK 
**  the  Plaintiff,  for  the  space  of  16  weeks  and  more  next 
before,  and  ending,  &c.  enjoyed  the  said  bed-roon  ib 
which,  &c.  together  with  a  certain  other  room  and  apaitr 
ment,  also  being  in  and  part  and  parcel  of  the  said  dwel- 
ling-house  in  the  declaration  mentioned,  with  oertaii 
furniture  and  effects  with  which  the  said  bed-room  k 
which,  &c.  and  the  said  other  room  and  apartment,  wift 
the  appurtenants,  were  furnished  under  a  demise  fliere- 
of  theretofore  made  by  the  Defendant  to  the  Plaintil^ 
at  the  weekly  rent  of  13s.  of  lawful  money  of  Grett 
Britain,  payable  weekly  on  the  Thursday  in  every  wedi, 
and  during  all  that  time  held  the  same  of  the  Defendait 
by  virtue  of  the  said  demise,  as  his  tenant  thereofl''   And 

because 
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because  122.  were  in  arrear,  avowed  the  taking  and         1806. 
piayed  a  return. 

The  Plaintiff  took  judgment  for  so  much  as  related  to 
the  shop ;  and  as  to  the  avowry^  pleaded  that  he  did  not 
hold  the  said  bed-room  together  with  the  said  other  room 
and  apartment  in  the  said  declaration  mentioned^  and 
certain  furniture  and  effects  with  which  the  said  other 
room  and  apartment  were  furnished  under  a  demise 
therein  theretofore  made  by  the  Defendant  to  the  Plain- 
iS,  at  the  weekly  rent  of  13s,  payable  on  the  Thursday 
in  every  week  in  manner  and  form^  &c. 

On  this  plea  issue  was  joined. 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the 
Westminster  Sittings  after  last  Hilary  term,  a  verdict 
Was  found  for  the  Defendant. 

A  rule  having  been  obtained^  calling  upon  the  De- 
fendant to  show  cause  why  this  verdict  should  not  be 
set  aaide^  upon  the  ground  that  the  Defendant  could  not 
be  entitled  to  distrain  for  the  rent  of  ready  furnished 
lodgings  (a), 

Vaughan  Serjt.  now  showed  cause.  The  question  is^ 
whether  a  landlord  be  entitled  to  distrain  for  the  rent  of 
veady  famished  lodgings;  the  remedy  by  distress  is 
incident  to  every  rent  service.  The  object  of  a  distress 
it  to  compel  the  performance  of  services,  the  omission  of 
which  formerly  operated  as  a  forfeiture  of  the  feud. 
There  seems  to  be  no  reason  why  the  remedy  by  distress 
dioald  be  lost  on  account  of  the  value  of  the  property 
being  enhanced  by  the  addition  of  some  chattels.  Few 
tenements  are  let  without  some  chattel,  and  it  never  has 
beai  contended  hitherto  that  a  landlord  was  deprived  of 

(•)  Am  the  olijection  in  this  case  been  for  leave  to  enter  judgment 
Mii^  «pan  the  record,  it  should  for  the  Plaintiff  non  obttanU  veredUUK 
Ml  that  tlM  tuotioA  ought  to  bare       See  Tidd'i  Prae.  839. 

hui 
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1806.         his  remedy  because  a  lookmg-g;las9  or  soiiie.  other  chat- 
tel was  agreed  to  be  taken  with  the  premises  demised. 


Nbwman 

r. 
Anobrtok.' 


Best  Serjt.  contrA.  The  power  of  distress  applies  only 
to  rent  for  that  which  may  be  holden;  namely,  lands^ 
tenements,  and  hereditaments ;  but  it  never  was  beard 
of  that  a  person  was  entitled  to  that  remedy  ap<m  the 
letting  of  personal  chattels.  Here  the  greatest  part  of 
the  letting  applies  to  chattels ;  for  the  furniture  of  lodg- 
gings  is  generally  more  valuablo  than  the  lodgings  them- 
selves. If,  therefore,  the  demise  include  any  thing  bat 
real  property,  the  landlord  must  lose  his  distress.  It  is 
impossible  to  apportion  the  rent,  and  to  determine  how 
much  is  given  for  the  land,  and  how  muchfor  the  goods. 
The  power  of  distress  is  a  special  remedy  for  the  leoo- 
very,  without  action,  of  the  rent  of  lands,  tenements,  taA 
hereditaments.  The  landlord  in  this  case  still  is  enti- 
tled to  his  action,  and  therefore  stands  in  as  good  a  si- 
tuation as  all  other  persons  who  claim  money  under  an 
agreement. 

Sir  James  Mansfield  Ch.  J.  Cases  like  this  must 
have  very  often  occurred,  and  yet  it  does  not  appear  that 
the  right  of  distress  has  ever  before  been  caUed  in  question. 
The  difficulty  of  the  case  consists  in  this,  that  in  Lambm 
and  other  towns  it  scarcely  ever  happens  that  any  house 
is  let  without  some  goods  being  let  with  it,  and  yet  one 
rent  is  always  reserved.  In  the  case  of  a  brew-house  it 
is  common  to  let  the  utensfls  with  it,  and  yet  I  never  heard 
it  doubted  that  the  landlord  might  destrain  for  rent. 
Whether  the  goods  be  worth  five  shillings  or  five  hun- 
dred pounds  the  case  must  be  the  same.  We  wiD  inquire 
into  the  matter,  and  give  our  opinion  in  a  few  days. 

Cur.  adv.  vuU. 

On  this  day  Sir  Jambs  Mansfield  Ch.  J.  said— 
Upon  this  question  no  authorities  have  been  cited  either 

on 
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on  the  one  side  or  the  other.    But  it  must  occur  con-         1806. 
stantly  that  the  value  of  demised  premises  is  increased  by 
the  goods  upon  the  premises,  and  yet  the  rent  reserved 
still  continues  to  issue  out  of  the  house  or  land,  and  not       Andertok, 
out  of  the  goods ;  for  rent  cannot  issue  out  of  goods.  In 
Spencer's  case,  5  Co.  17.  it  is  resolved  that  if  a  man  lease 
sheep  or  other  stock  of  cattle,  or  any  other  personal  goods, 
for  any  time,  and  the  lessee  covenants  for  him  and  his  as- 
signs at  the  end  of.  the  time  to  deliver  the  like  cattle  or 
goods  as  good  as  the  things  letten  were,  or  such  price  for 
them,  and  the  lessee  assigns  the  sheep  over,  this  cove- 
nant shall  not  bind  the  assignee ;  for  it  is  but  a  personal 
contract ;  and  it  is  added  '^  the  same  law,  if  a  man  de- 
mises a  house  and  land  for  years  with  a  stock  or  sum 
of  money,  rendering  rent,  and  the  lessee  covenants  for 
him,  his  executors,  administrators,  and  assigns,  to  deli- 
ver the  stock  or  sum  of  money  at  the  end  of  the  term, 
yet  the  assignee  shall  not  be  charged  with  this  covenant^ 
for  although  the  rent  reserved  was  increased  in  respect  of 
the  stock  or  sum,  yet  the  rent  did  not  issue  out  of  the  stock 
or  sum,  but  out  of  the  land  only."    The  mat^ial  words, 
in  that  resolution  are  those  which  declare  that  where 
land  is  leased  with  stock  upon  it,  the  rent  still  continues 
p  issue  out  of  the  land  only.     In  that  case,  therefore,  as 
well  as  any  other,  the  person  to  whom  the  rent  is  due 
may  distrain  for  the  same  ;  and  consequently  the  land- 
lord here,  who  was  not  j^d  his  rent,  has  pursued  his 
legal  remedy  of  distress,  though  the  rent  issued  out  of 

ready  furnished  lodgings. 

Rule  discharged. 
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1806. 

JuMr3.  Thellusson  and  Others  v.  Sheddbn. 

If  an  iiiBnred  de-  rpHIS  was  an  action  on  a  policy  of  assurance  on  goods 
iMTby^wre.  ^^  board  the  ship  Mary  from  Jamaica  to  LanJbm, 

and  after  proring     and  the  declaration  alleged  a  total  loss  by  capture. 
a  caiitme  show  a         ^^  ^^  ^^j  ^^f  ^y^  ^^^^  before  Sir  Jomes  ManMd 

re«captarey  upon 

which  proceedings  ^^'  ''  ^^  ^^  Guildhall  Sittings  after  last  Hilary  term,  it 
were  had  in  an  was  proved  that  the  Mory  sailed  from  Port  Antonio  in 
Admiralty  Court.    Jamaica  on  the  1st  of  Afay,  and  was  captured  on  the  12th 

he  cannot  recover 

without  proving  o^  ^"^^  Same  mouth :  that  she  was  re-captured  on  the  next 
the  proceedings  day  (having  bad  her  papers  and  several  of  her  men  takoi 
in  the  Admiralty     ^^^x  ^ ^  arrived  at  Port  Royal  in  Jamaica  on  the  16th 

Court  under  seal,  ^  ^  . 

though  he  only  of  May  ;  and  that  on  her  arrival  there  proceedings  were 
claim  the  amount     instituted  in  the  Admiralty  CJoujrt,  and  the  shippers  of 

of  the  loss  BUS-  ..  ji**  jiiji-^  1. 

tained  b  the  sal-  ^®  cargo  dcclming.  Under  legal  advicc^  to  appear  on  be- 
rage,  proceedings,  half  of  the  insured,  a  sale  was  ordered  by  the  Court  in 
and  sale  (o>  order  to  defray  the  salvage  and  expences.  The  proceed- 

ings in  the  Court  of  Admiralty  were  not  proved  by  the 
Plaintiflfs,  but  credit  was  given  to  the  imderwriters  for 
the  sum  received  out  of  Court  by  the  agent  of  the  as- 
sured in  the  island  of  Jamaica,  and  the  difference  only 
between  that  sum  and  the  invoice  price  of  the  cargo  was 
claimed.  On  the  part  of  the  Defendant  (whose  main 
defence  to  the  action  was  a  supposed  fraud  in  the  agents 
of  the  assured  after  the  re-capture,  and  in  the  sale  of  the 
cargo),  it  was  objected,  that  the  Plaintiffs  could  not  re- 
cover without  duly  proving  the  proceedings  in  the  Conrt 
of  Admiralty.  •  This  objection  was,  however,  over-ruled, 
and  a  verdict  was  found  for  the  Plaintiffs,  the  jury  ne- 
gativing the  fraud  which  constituted  the  defence. 

The  objection  taken  at  the  trial  on  the  ground  of  the 
Admiralty  proceedings  not  being  duly  proved  having  been 
reserved  in  Ulster  term,  and  a  rule  Nisi  for  a  new  ^al 
obtained.  Shepherd  and  Bay  ley  Serj  ts.  opposed  that  nile^ 

(u)  Vide  Btunbridg^v.  NeiUoH,  10  East,  529. 546. 

and 
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and  Best  Serjt.  was  heard  in  support  of  it.    The  Court 
took  time  to  consider  of  their  opinion. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Sir  James  Mansfield  Ch.  J.  The  question  is^  Whe- 
ther in  such  a  case  as  this«  or  in  any  case  of  capture  and 
re-capture,  the  Plaintiff  be  bound  to  produce  the  pro- 
ceedings in  the  Admiralty  Court  ?  It  must  strike  every 
one  that  the  necessity  of  producing  them  must  often  be 
attended  with  great  inconvenience  and  expence.  It  cer- 
tainly ha3  not  been  the  understandings  as  far  as  I  can 
learn  from  inquiry,  that  the  production  of  such  proceed- 
ings was  ever  to  be  required ;  and  if  it  is  to  be  laid  down 
by  this  Court  as  a  rule  that  the  proceedings  must  be  pro- 
duced, no  man  of  sense  will  ever  bring  an  action  in  this 
Court  of  this  sort,  when  he  may  recover  his  loss  in  the 
King's  Bench,  without  incurring  so  much  expence  and 
inconvenience.  But  in  deciding  this  case  we  must  pro- 
ceed according  to  the  rules  an^  principles  of  law,  which 
are  applicable  to  all  other  cases  as  well  as  this.    On  the 
part  of  the  Defendant  the  objection  is,  that  the  Plaintiff 
goes  for  a  partial  loss.  The  principal  part  of  which  con- 
sists in  salvage,  which  depends  on  a  proceeding  in  the 
Admiralty  Court :  and  it  is  objected,  that  neither  the 
salvage,  which  depends  on  the  Admiralty  Court,  nor  the 
expences  of  the  Admiralty  Court,  can  be  otherwise 
proved  than  by  producing  the  proceedings  of  that  Court. 
The  general  rule  certainly  is,  that  nothing  which  depends 
on  the  proceedings  of  a  Court  can  be  proved  by  parol 
testimony;  and  it  being  the  duty  of  the  Plaintiffs  in  this 
case  to  make  out  a  partial  loss,  I  cannot  see  upon  what 
p  rinciple  the  necessity  of  producing  the  proceedings  can  be 
dispensed  >vith.    The  act  of  parliament  43  Geo.  3.  c.  160. 
5.  40.  expressly  requires,  in  all  cases  of  capture  and  re- 
capture, that  some  proceeding  should  be  had  in  the  Ad- 
miralty Court,  to  ascertain  what  tiie  amount  of  salvage 

shaU 
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shall  be.    The  amount^  therefore^  of  the  partial  los9 
claimed  of  the  underwriter  most  depend  upon  the  pro- 
i^CHhenT     ceedings  of  that  Court.    The  answer  of  the  Plaintiff  is 
«•  shortly  this^  that  the  capture  being  in  the  nature  of  a 

total  loss^  the  claim  of  a  partial  loss  comes  in  by  way  of 
defence ;  but  I  do  not  think  that  is  the  conrect  way  of 
stating  the  case.  It  is  true  that  a  capture  simply  proved 
establishes  a  total  loss ;  but  when  the  Plaintiff  in  the 
same  breath  proves  a  re-capture^  there  is  an  end  of  the 
capture  and  total  loss,  and  the  Plaintiff  is  entitled  to  a 
partial  loss  only;  which  he  must  make  out  by  eyidence 
in  the  same  manner  as  all  other  Plaintiflb.  It  seems  to 
us,  therefore,  that  the  Defendant  in  this  case  had  a  right 
to  insist  upon  the  production  of  the  proceedings.  It  has 
been  argued,  and  perhaps  truly,  that  where  a  ship  could 
not  be  carried  into  an  Admiralty  Court,  the  impossibi- 
lity would  excuse  the  production  of  the  proceedings 
which  would  be  required  by  ordinary  rules.  In  this  case, 
however,  there  is  nothing  to  prevent  the  g^ieral  rule 
from  taking  place,  that  where  the  Plaintiff  seeks  to  re- 
cover in  consequence  of  a  judgment  of  a  Court,  he  must 
produce  the  judgment.  Here  the  Plaintiff's  claim  de- 
pends upon  the  judgment  of  a  Court  of  Admiralty,  which 
has  fixed  the  salvage  and  expences;  consequently  the 
Plaintiff  must  produce  the  proceedings  in  a  regular 
way. 

Per  Curiam,  Rule  absolute. 
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180& 

Turner  v.  Portall  and  two  Others.  JuneiSd.. 

^I^HIS  was  an  acticMi  against  three  Defendants,  two     ifon^ofthMe 
of  whom  being  arrested  upon  a  yrtit  returnable  in  .  ?  ^.  ^  "^  * 

^  '^  joint  action  ftp- 

five  weeks  of  Easter,  put  in  bail  in  due  time,  which  were  pear  to  a  quar^ 

excepted  to  on  the  16th  of  May  ;  and  Easter  term  ending  cimuum  /«^, 

on  the  19th  of  May,  the  bail  had  to  the  first  day  of  IH-  ^^^^  being  ar- 

nity  term  to  justify.    A  qiUire  clausum /regit,  returnable  rested  on  bailable 

on  the  morrow  of  the  Ascension,  was  sued  out  against  Fo«*"»  ^^"^  ^ 

tbe  <w»iqyinflr  tem 

Portall,  the  third  Defendant,  to  which  he  appeared  on  to  justify  baU,  ana 
the  20th  of  May.  On  the  31st  of  May  a  declaration  the  Plaintiff,  pre- 
against  all  three  Defendants  was  delivered,  indorsed  as  ?*!"*  ^^^^^» 

^  '  delivered  a  decla- 

follows :    *^  This  declaration  is  delivered  conditionally  ration  against  aU 
until  special  bail  is  perfected,  and  the  Defendants  are  three,  indorsed 
to  plead  hereto  within  the  first  four  days  of  next  IW-  l^.^*^ii, 
nity  term,  otherwise  judgment.''     Bail  justified  on  the  is  perfected ;"  this 
first  day  of  Trinity  term,  and  no  plea  having  been  put  "  ""««'*'  («)• 

.,:,..*  .  ,  Q«er.     Whether  if 

m  Within  the  tmie,  judgment  was  signed.  the  declaration  had 

been  indorsed 

To  set  aside  this  judgment  for  irregularity  a  rule  Nisi  '^^^'^ 
was  obtained  on  a  former  day,  on  the  ground  of  the  de-  perfected  by  the 
daration  having  been  delivered  conditionaUy  after  one  ^^  latter  De- 
of  the  Defendants  had  appeared.  ^^^  ^^  -^ 


gularl 


Bay  ley  Serjt.  showed  cause,  and  contended  that  the  de- 
claration was  regularly  delivered ;  that  tbe  Plaintiff  was 
not  at  liberty  to  declare  in  chief  against  one  Defendant 
until  all  had  appeared.  Unless,  therefore,  the  Plaintiff 
was  entitled  to  deliver  his  declaration  conditionally,  he 
could  not  declare  at  aU,  until  all  the  Defendants  had  ap- 
peared, which  would  occasion  great  delay.  But  that  if 
the  Plaintiff  was  at  liberty  to  declare  in  chief  against  the 
one  who  had  appeared,  this  declaration  might  be  con- 
sidered as  delivered  in  chief  against  Portall,  and  condi- 

(a)  And  see  Christur,  Walker,  1  Bing.  48. 

tionally 


232  CASES  IK  TRINITY  TERM 

1806.  tionally  against  the  two  others,  till  they  shonld  perfect 

^^''^^^^^        their  bail  reddendo  singula  singulis. 

TVINBH 

PoRTALL  Shepherd  Sent,  contri,  insisted  that  the  declaration 

And  two  Otlien.  *-  «»  ^ 

was  irregularly  delivered ;  that  it  could  not  be  delivered 
conditionally  against  PortaU  after  his  appearance,  for 
that  he  had  nothing  to  perform ;  and  it  is  a  general  role, 
thai  a  declaration  cannot  be  deUvercd  conditionidly 
against  any  person  after  the  time  for  his  appearance  has 
expired,  Fotherby  v.  Lloyd,  Bam.  842.  Smith  v.  Paynter, 
'  2T.R.  719.  Baker  v.  Cooper,  6T.  R.  548.  That  the 
Plaintiff,  by  suing  out  different  processes'  against  diffe- 
rent Defendants  in  a  joint  action,  had  deprived  himself 
of  the  benefit  of  declaring  conditionally,  and  that  there 
was  no  ground  for  considering  the  declaration  as  deli- 
vered in  chief  against  one,  and  conditionally  against  the 
other  two,  ther^  being  no  distinction  pointed  out  in  the 
indorsement. 

The  Court  was  of  opinion,  that  the  declaration  was 
irregularly  delivered ;  that  the  right  to  deliver  a  decla- 
ration conditionally  was  a  privilege  to  be  exercised  be- 
fore  the  parties  were  in  Court ;  that  no  precedent  had 
been  produced  of  the  delivery  of  a  declaration  in  a  joint 
action,  where  one  had  appeared  and  the  others  were  not 
brought  into  Court ;  and  that  if  a  declaration  could  be 
delivered  conditionally  with  respect  to  two  only,  it  ought 
to  be  indorsed  delivered  conditionally  until  bail  shall  be 
perfected  by  A.  and  B. 

Per  Curiam,  Rule  absolute. 


IN  THE  FoBTY-giXTH  Yeab  OP  GEORGE  III.  288 

1806. 
(IN  THE  EXCHEQUER-CHAMBEIL) 

Smith  and  Another  v.  Woodhousb,  in  Error.  j^^  ,4^ 

JgRROR  from  a  judgment  of  the  Ck>art  of  King's  Defendant  agned 

Bench.    The  declaration  contained  several  counts,  ^,  W  ^  PJ^ntiff, 

of  which  the  third  stated  that  by  a  certain  agreement  be-  t5ooi.,  and  m  con- 

tween  the  Defendants  and  the  Plaintiff  below  in  respect  nderation  thenof 

to  and  concerning  certain  claims  of  the  Plaintiff  upon  the  f  \^^««»«d  to 

dsliver  np  all  taca- 

estate  01  James  Wopdhouse,  deceased,  and  the  Defendants  ntiei  in  his  poMes- 
as  trustees  of  such  estate^     It  was  agreed  that  the  De-  •un^der  which 
fendants  should  pay  to  the  Plaintiff,  within  two  months  ^J^J7 

^   ^  '  dabc  againit  the 

from  the  date  thereof,  1500  JL  with  interest,  and  that  in  estate  of  j.  w^ 

consideration  thereof  the  Plaintiff  should  deliver  up  all  ^•cew^i.  to  exe- 

securities  in  his  possession  or  under  which  he  claimed  any  i^^JTaiidLi^ 

debt  against  the  estate  of  the  said  James  Woodhouse,  de-  <»  the  eatate  of 

ceased,  or  any  person  or  persons  as  sureties  for  him;  and  jjv^*^  mtttera 

at  the  same  time  should  execute  a  general  release  of  all  and  J.  w.  to  the 

claims  and  demands  on  the  estate  of  the  said  JamesWood"  ^y  of  his  decease, 

house,  deceased,  and  all  and  every  person  or  persons  *"*^  **tweai  the 

•f    *^  '^  tmstees  and  lepie- 

bound  for  him  as  surety  or  sureties  for  money  lent  or  in-  icntadTe  of  J.  w. 
terest  thereon,  for  business  done  or  money  disbursed,  or  to  the  date  of  the 
for  any  other  dealings,  matters,  or  things,  which  subsisted  ^^^jj^ 
between  the  Plaintiff  and  the  said  James  Woodhouse,  de-  doe  on  a  bond 
ceased,  during  the  life  of  the  latter  and  up  to  the  day  of  8*^f"  ^  '^*  ^* 
his  decease,  and  between  the  Plaintiff  and  the  personal  ^^^^^  to  pay  to 
representatives  and  trustees  of  the  estate  of  the  said  James  the  penon  entitled 

thereto.  In  «> 
sumpiU,  stating  mntoal  promiies  to  perform  the  agreement,  Plaintiff  averred  that  he  was  ready  and 
willing  to  deliver  up  all  aecnrities  under  which  be  claimed  any  debt  against  the  estate  of  J  ¥F.  de* 
ceased,  and  to  execute  a  general  release  of  all  claims  on  the  estate  of  J.  TT.  for  matters  between  the 
PVpintiff  and  J.  W,  dereafced,  to  the  day  of  his  decease,  and  a«gned  for  breach  non-payment  of  the 
ISOOL  and  600/.,  or  either  of  them.  Held,  that  the  release  described  in  the  declaration  was  not  co* 
eztendve  with  that  agreed  to  be  given,  and  that  this  defect  would  not  be  cored  by  a  verdict  But 
that  in  this  case  it  appeared  that  the  payment  of  the  money  was  intended  to  precede  the  release,  and 
therefore  the  averment  was  not  necessary,  and  the  declaration  well  enough  (a). 

(a)  See  Maton  t.  Cordtr,  7  Taunt  9. 

Woodhouse, 
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1806.  Woodhousey  deceased,  op  to  the  date  thereof^  save  and  ex- 

^^*^^^^  cept  a  sum  of  600/.  or  thereabouts^  with  some  arrear  of 

And  Another  interest  due  thereon  on  a  bond  originally  given  by  the 

, ,     «•  said  James  Woodhouse,  deceased,  and  John  Wdadhaute 

WoODHOUtI, 

In  Error.        his  brother,  dated,  &c.  and  by  hun  admitted  to  be  the  pro- 
perty of  Philip  Lewis  of  Tupsley,  since  deceased,  and 
delivered  over  to  him ;  and  the  whole  of  which  sum,  and 
the  interest  remaining  due  on  the  said  bond,  was  thereby 
agreed  to  be  paid  by  the  Defendants,  as  such  trustees,  as 
aforesaid,  to  the  persons  entitled  thereto,  over  and  above 
the  said  sum  of  1500/.  agreed  to  be  paid  to  the  Plaintiff. 
That  in  consideration  that  the  Plaintiflf  had  promised  to 
perform  his  part  of  the  agreement,  the  Defendants  pro- 
mised to  perform  theirs ;  that  the  Plaintiff  had  always  been 
ready  and  willing  to  deliver  up  all  securities  in  his  posses- 
sion, or  under  which  he  claimed  any  debt  against  the  es- 
tate of  the  said  James  Jfoodhouse,  deceased,  or  any  per- 
son or  persons  as  securities  for  him,  and  also  to  execute 
a  general  release  of  all  claims  and  demands  on  the  estate 
of  the  said  James  Woodhouse,  deceased,  and  all  and  evoy 
person  and  persons  bound  for  him  as  surety  or  sureties 
for  money  lent  and  interest  thereon,  for  business  done 
and  money  disbursed,  and  for  all  other  dealings,  matters, 
or  things  which  subsisted  between  the  Plaintiff  and  Jaaies 
Woodhouse,  deceased,  during  his  life  and  up  to  the  day  of 
his  death,  according  to  the  form  of  the  agreement ;  that 
the  Defendants  were  requested  by  the  Plaintiff  as  well  to 
pay  him  the  sum  of  150021,  as  also  the  said  sum  of  OOOL 
due  on  the  said  bond  mentioned  in  the  agreement,  and 
interest,  to  the  persons  entitled  thereto,  according  to  the 
form  of  the  agreement ;  yet  that  the  Defendants  did  not 
within  two  months  from  the  date  of  the  agreement,  pay 
either  the  sum  of  1500/.  or  600/.  or  interest  to  the  per- 
sons entitled  thereto,  but  wholly  refused  so  to  do. 
Plea,  Non  assumpsit. 

A  verdict 
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A  verdict  having  been  found  for  the  Plaintiff,  and 
judgment  entered  up  •  for  2024/.  10s.  the  Defendants 
brought  a  writ  of  error^  and  aissi^ed  for  error  that  the 
declaration  did  not  allege  thkt  the  Plaintiff  had  executed 
or  was  ready  or  willing  to  execute  a  general  release  of  all 
claims  and  demands  for  money  lent  or  interest  thereon, 
for  busines  done  or  money  disbursed,  or  for  other  deal- 
ings, matters,  or  things  which  subsisted  between  the 
Plaintiff  and  the  personal  representative  and  trustees 
of  the  estate  of  the  said  James  Woodhouse,  deceased, 
up  to  the  date  of  the  agreement,  in  the  declaration  men- 
tioned ;  save  and  except  as  therein  is  expressed. 

Joinder  in  Error. 


1806. 


Smith 
And  Another 

V. 
WOODHOUSB, 

In  £rroT. 


Marryati,  for  the  Plaintiffs  in  error.  There  are  two 
objections  to  the  declarations.  First,  It  is  not  averred  that 
the  Plaintiff  below  offered  to  deliver  up  the  securities  in 
his  possession,  and  to  execute  a  gieneral  release.  Secondly, 
The  Plaintiff,  in  an  action  of  assumpsit,  has  demanded 
damages  for  non-payment  of  a  sum  of  money  secured 
by  bond.  First,  Where  two  parties  by  agreement  bind 
themselves  to  do  concurrent  acts,  he  who  demands  da- 
mages of  the  other  for  not  performing  his  part  of  the  con- 
tract, must  aver  that  he  has  offered  to  perform  his  own. 
The  question,  therefore,  is.  Whether  the  acts  specified 
in  the  agrement  are  to  be  considered  as  concurrent  acts, 
or  whether  the  payment  of  the  money  is  to  precede  the 
giving  a  release  ?  If  one  agree  to  pay  for  a  horse,  and  the 
other  to  deliver  it,  these  are  concurrent  acts,  for  the  two 
things  are  to  be  done  at  the  same  time ;  and  he  who  brings 
the  action  must  show  an  offer  to  do  his  part.  It  may 
be  said,  that  as  a  certain  time  is  limited  for  paying  the 
money,  and  none  for  giving  the  release,  the  former  act 
is  to  precede  the  latter.  But  in  the  case  of  Morton  v* 
Lamb,  7  T.  R.  125.  where  com  had  been  sold  at  a  fixed 
price,  which  the  Defendant  had  agreed  to  deliver  within  a 

cer- 
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1806.         certain  time,  the  Court  arrested  the  judgment  after  verdict 
'^^^^^^^^       for  want  of  an  averment  that  the  Plaintiff  had  tend^ed 
And  AnoUier      ^^  price.  And  in  Glazebrook  v.  Woodrow,  8  T.  JR.  368. 
V-  a  declaration  in  covenant  for  not  paying  the  price  of  cer- 

In  Enor.         ^^^^  premises  agreed  to  be  conveyed  to  the  Defendant  mi 
or  before  a  certain  day,  on  or  before  which  same  day  die 
price  was  to  be  paid,  was  holden  bad  for  want  of  aver- 
ring a  tender  of  a  conveyance.  The  manifest  spirit  and 
intention  of  the  agreement  declared  on  in  the  present 
case  is,  that  the  money  shall  be  paid  and  the  release  given 
at  the  same  time;  and  if  so,  the  acts  are  concurrent  It 
never  could  have  been  intended  that  the  securities  should 
be  retained  for  a  moment  after  the  money  was  paid.  It 
was  clearly  the  meaning  of  the  parties,  that  when  the  mo- 
ney was  paid  the  securities  should  be  delivered  up;  and 
as  the  agreement  expressly  provides  that  the  release  shall 
be  e^cecuted  ^'  at  the  same  time,'"  that  the  securities  were 
to  be  delivered  up,  it  is  evident  that  all  the  acts  were  m- 
tended  to  be  done  together.    In  the  present  case  the 
Plaintiff  has  not  only  omitted  to  plead  an  offer  to  give  a 
release  according  to  the  agreement,  but  he  has  not  even 
averred  that  he  was  ready  and  willing  to  do  so ;  for  the 
release  which  he  avers  that  he  was  ready  and  willing  to 
give  is  not  equally  extensive  with  that  mentioned  in  the 
agreement ;  for  it  does  not  comprise  matters  between  the 
Plajntiff  and  the  personal  representatives  and  trustees  of 
the  estate  oi  James  Woodhouse,  deceased,  and  is  confined 
to  the  day  of  the  death  of  James  fVoodhouse,  instead  of 
extending  to  the  date  of  the  agreement    Nor  can  tlie 
want  of  an  averment  that  a  proper  lease  was  offered  be 
cured  by  verdict;  for  a  verdict  will  not  aid  a  defectiTe 
title,  though  it  will  aid  a  title  defectively  set  forth.    Se- 
condly, The  sum  of  600/.  being  secured  by  bond,  can- 
not become  the  subject  of  an  action  of  assumpsit  upon  a 
parol  agreement;  and  as  the  Plaintiff  has  taken  a  ge- 
neral verdict  upon  the  whole  declaration,  it  cannot  be 

ascertained 
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ascertained  to  what  part  the  damages  apply ;  and  con-         1806. 
sequently  the  judgment  is  bad.  ^"^"^^'^^^ 

And  Another 

Abbott,  for  the  Defendant  in  error.    First,  The  rule  «*. 

which,  excludes  bond  debts  from  being  recovered  by  ac-  j^  £,10^.  ' 
lions  of  assumpsit  does  not  apply  to  the  present  case, 
wheitB  the  person  making  the  promise  could  never  have 
been  sued  on  the  bond.  Here  the  bond  was  not  given 
by  the  Defendants,  but  by  James  Woodhause,  deceased, 
and  John  Woodhouse,  his  brother ;  the  promise,  therefore, 
by  the  Defendants  to  pay  this  debt  being  sustained  by  a 
good  consideration,  is  valid  in  law,  and  may  be  sued  for 
in  this  form  of  action.  Indeed,  if  it  were  not,  the  judg- 
ment might  still  be  supported,  there  being  sufficient 
matter  in  the  third  count  to  warrant  the  verdict,  inde- 
pendent of  the  600/. ;  and  where  sufficient  matters  are  ' 
alleged  in  any  one  count  to  maintain  the  action,  and 
other  matters  are  added,  which  are  not  sufficient  for  that 
purpose,  it  shall  be  presumed  that  the  Judges  directed  the 
jury  to  confine  the  damages  to  those  parts  which  are 
good.  Thus,  if  a  count  contain  some  words  which  are 
actionable,  and  others  which  are  not,  judgment  cannot 
be  arrested ;  but  if  there  be  one  count  upon  words  which 
are  actionable,  and  another  count  upon  words  none  of 
which  are  actionable,  and  a  general  verdict,  judgment 
shall  be  arrested;  for  it  must  be  presumed  that  some  da- 
mages were  given  upon  every  count,  though  not  upon 
every  part  of  each  count.  Secondly,  the  objection  spe- 
cially assigned  as  error  is  not  founded  in  fact ;  for  the 
Plaintiff  below  could  have  no  claim  upon  the  personal 
representatives  and  trustees  of  the  estate  of  James  Wood- 
bowse,  deceased,  but  such  as  were  claims  on  the  estate  of 
the  said  James  Woodhouse.  And  as  the  declaration  avers 
that  the  Plaintiff  was  willing  to  execute  a  release  of  all 
claims  u[K>n  the  estate  of  James  Woodhouse,  deceased,  it 

Vol.  II.  S  cannot 
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1806.  cannot  be  said  that  he  has  not  ayerred  his  readiness  to 

^■^^"^^^^  execute  a  release  co-extensive  with  the  agreement.    In 

And  Another  ^^  ^^^"^  ^^  action,  howevcr,  it  is  not  necessary  to  aver 

„,     V.  that  the  Plaintiff  was  either  ready  or  offered  to  execute  a 

W00DB0V8I> 

'In  Enor.        release.    The  declaration  states^  that  in  consideration 
that  the  Plaintiff  had  promised  to  perform  his  part  of  the 
agreement,  the  Defendant  promised  to  perform  his;  the 
Plaintiff's  promise,  therefore,  and  not  his  performan^  of 
the  agreement,  is  the  consideration  of  the  Defendants, 
and  it  must  be  taken  after  verdict  that  the  Plaintiff's 
promise  was  proved.    This  was  so  determined  in  Xfor- 
tindale  v.  Fisher,  1  Wils.  88.    Supposing,  however,  that 
the  action  in  this  case  had  been  grounded  on  a  covenant 
under  seal,  it  would  not  have  been  necessary  td  aver  an 
offer  to  execute  a  release.  The  release  is  not  the  consi- 
deration for  paying  the  money,  in  which  resjiect  the  case 
differs  very  materially  from  those  of  sale  and  purchase. 
There  is  a  time  limited  for  paying  the  15002.,  after  which 
the  Plaintiff  was  at  liberty  to  bring  his  action,  but  be  b 
not  bound  to  give  the  release  until  the  money  secured  by 
bond  has  also  been  paid,  for  which  no  time  is  limited. 
Moreover,  the  Plaintiff  is  not  bound  to  execute  the  re- 
lease at  his  own  expence ;  it  must  be  prepared  by  the 
Defendants ;  and  till  prepared  he  cannot  be  called  upon 
to  execute  it.  The  acts,  therefore,  of  paying  the  money 
and  giving  the  release  are  not  concurrent.     Nor  is  the 
release  the  consideration  for  paying  the  money ;  it  is 
evident  from  the  agreement  that  the  money  was  to  be 
paid  as  an  adjustment  of  demands,  and  not  in  conside- 
ration of  a  release  to  be  given ;  and  it  is  only  where  the 
act  agreed  to  be  done  goes  to  the  whole  consideration 
that  it  is  necessary  to  aver  performance.     Duke  of  St 
Albans  v.  Shore,  1  H.  Bl  270. 

Cur.  adv.  vuU. 

On 
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On  this  day  the  opinion  of  the  Court  Mras  delivered  by 
Sir  Jambs  Manspibld  Ch.  J.  That  part  of  the  agree- 
ment which  regards  the  release  to  be  given  by  the  Plain- 
tiff (below)  requires  it  to  be  a  release  of  all  demands  upon 
the  trustees  of  the  estate  of  the  deceased  up  to  the  date 
of  the  agreement.  But  there  is  no  averment  in  the  de- 
claration of  any  offer  of  a  release  to  the  Defendants 
(below)  >  in  their  character  of  trustees,  nor  beyond  the 
time  of  the  death  of  /.  Woadhause  ;  therefore,  as  the  re- 
lease which  the  Plaintiff  was  willing  to  ^ve  does  not 
appear  to  be  such  as  was  stipulated  for,  the  averment 
must  be  considered  insufficient,  if  any  averment  of  the 
sort  be  necessary.  It  is  not  necessary  for  us  to  decide  by 
whom  the  release  ought  to  be  prepared.  The  question 
here  is.  Whether  the  Plaintiff  be  bound  to  make  any 
averment  that  he  has  offered  to  give  a  release  to  entitle 
him  to  bring  this  action  ?  We  think  that  no  such  aver- 
ment is  necessary,  and  that  the  payment  of  the  money  is 
the  first  act  to  be  dohe.  Had  it  been  necessary  to  aver 
an  offer  to  execute  a  release,  it  seems  from  the  authori- 
ties to  be  now  decided,  that' the  defect  could  not  have 
been  cured  by  verdict.  Lord  Mansfield,  indeed,  in  the 
case  of  Collins  v.  Gibbs,  2  Burr,  900.,  upon  a  motion  in 
arrest  of  judgment,  after  judgment  by  default,  where  the 
objection  was^  that  the  Plaintiff  had  not  averred  a  tender 
of  a  release,  says,  '^  the  Plaintiff  has  not  averred  per- 
formance of  what  was  to  be  done  on  his  part,  nor  shown 
that  he  was  ready  to  perform  it;  therefore  we  are  all  of 
opinion  that  it  cannot  be  made  good  as  laid  in  the  de- 
claration, and  the  true  distinction  as  to  supplying  such 
defects  is,  whether  the  objection  be  made  after  a  verdict 
or  not  ?"  implying  that  a  verdict  would  have  made  it 
good,  upon  this  principle,  that  where  an  act  is  to  be 
done  by  the  Plaintiff,  it  must  be  intended  after  verdict 
that  an  was  do^e  which  ought  previously  to  have  been 
done.    This  distinction,  however,  seems  now  to  be  at 

S2  an 
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an  end;  for  had  it  existed,  the  case  of  Morton  v.  Lamb 
must  have  been  otherwise  determined.  In  the  present 
case  the  agreement  is  that  the  Defendants  shall,  within 
two  months,  pay  1500/.,  and  that  in  consideration  there- 
of the  Plaintiff  shall  deliver  np  all  securities,  and  at 
the  same  time  execute  a  general  release.  Now  it  coold 
not  be  expected  that  the  Plaintiff  should  be  ready  with  a 
release  at  all  times ;  but  the  agreement  on  the  part  of 
the  Defendants  would  be  satisfied  by  a  tender  or  pay- 
ment of  1500/.  at  any  time  within  two  months.  The 
pa3rment  of  the  money,  therefore,  appears  by  the  nature 
of  the  agreement  itself  to  be  the  first  thing  to  be  done; 
and  on  this  ground  we  are  of  opinion  that  the  judgment 
must  be  afiirmed.  Some  of  the  cases  turn  on  niceties 
almost  contrary  to  common  sense,  and  not  very  cre^t- 
able  to  the  law  as  a  science.  But  the  true  rule  is,  that 
it  is  not  the  employment  of  any  particular  word,  which 
determines  a  condition  to  be  precedent,  but  the  mani- 
fest intention  of  the  parties,  and  in  this  case,  from  the 
agreement  itself,  it  appears  to  us  that  the  first  act  to 
be  done  was  the  payment  of  the  money. 

Judgment  affirmed. 


June  f  dtb. 

The  Court  will 
diflcbargea  De- 
fendant oat  of 
custody  in  exe- 
cution after  the 
Plaintiff's  death, 
if  it  appear  that 
the  neit  of  kin 
do  not  intend  to 
take  out  adminis- 
tration, on  service 
of  the  rule  Nisi  on 
the  next  of  kin. 


Parkinson  v.  Horlock. 

T  BINS  Serjt.  on  a  former  day  obtained  a  rule  to  show 
cause  why  the  Defendant,  who  had  been  in  custody 
in  execution  at  the  Plaintiff's  suit  for  5000/.  ever  since 
the  year  1792,  should  not  be  discharged ;  the  Plaintiff, 
who  lived  in  the  Strand,  having  died  in  November  last  in 
embarrassed  circumstances,  and  his  nearest  relations 
having  expressed  their  intention  to  refrain  from  taking 
out  administratfon.  He  cited  Brougbton  y.  tSartvit, 
IB.^P.  176. 

Tki 


i 
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The  Court  desired  that  the  rule  might  not  be  made         18  06 
absolute  without  the  matter  being  mentioned.  v^^v-^^ 

Parkinson 

V, 

And  on  this  day.  Lens  having  produced  an  aflSidavit,        Horlock. 
stating  that  the  rule  had  been  served  on  six  persons  who 
were  next  of  kin  to  the  Plaintiff,  and  no  cause  having 
been  shown. 

The  Court  made  the 

Rule  absolute. 


Hamar  v.  Alexander.  jun« t6th. 

* « 

^T'HIS  was  an  action  on  the  case.  The  declaration  stated     ^^  ^-  fraadu- 

**  that  the  Defendant  falsely,  fraudulently,  and  de-  ^  drauMtMCM 
ceitftdly  represented,  asserted,  and  affirmed  to  the  Plain-  of  B.  to  be  good, 
tiff,  that  one  Christopher  Leo  was  a  good  man,  and  might  *^  ""^^  ^  ^^°<» 
be  trusted  to  any  amount,  and  that  he  the  said  Defend-  ^^^^  ^^  ^^ 
ant  durst  be  bound  to  pay  for  him  the  said  Christopher  "if  he  does  pot 
Leor    It  then  aUeged  that  in  consequence  of  this  false  ^^^Z!^""  ^ 

°  ^  I  will,"  an  actum 

representation  the  Plaintiff  sold  goods  upon  credit  to  Leo,  may  be  maintam- 
and  it  negatived  the  truth  of  the  Defendant's  represen-  ^^  ^tinst  a.  for 
ation  of  him,  averring  him  to  have  been  in  bad  circum-  tati^*^tw^" 
stances  at  the  time,  **  as  the  Defendant  well  knew."       standiog  the  ad- 
At  the  trial  of  this  cause,  at  the  last  CA65fer  assizes,  the  ^^°^  °^  ^  P^ 
representation  was  proved  as  laid  in  the  declaration,  and  °**^ 
that  the  Defendant  added,  if  Leo  did  not  pay  for  the 
goods,  he  would ;  it  was  also  proved  that  the  Defendant 
made  that  representation  knowing  Leo  to  be  in  bad  cir- 
cumstances, and  with  a  view  to  obtain  credit  for  him, 
in  order  that  the  goods  sold  to  Leo  might  be  consigned 
to  a  house  with  which  he  the  Defendant  was  connected ; 
and  that  a  person  in  the  name  of  Crompton  acted  as  the 
broker,  and  also  knew  the  representation  made  by  the 

(d)  And  see  Hayeraft  v.  Creasy,  2  East,  92.  Ashlin  t.  White,  Holt,  Ni.  Pri. 
387.  Tapp  V,  Lee,  «  B.  &  P.  367. 

Defendant 


Hamar 
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1800.  Defendant  to  be  false.    On  the  part  of  the  Defendant 

it  was  objected^  that  the  representation  having  been  ac- 
companied by  a  promise  to  pay,  which,  not  being  in 
Alixam>ir.      writing  was  void  under  the  4th  section  of  the  statute  of 

frauds  (a),  this  action  could  not  be  sustained  for  the  de- 
ceit, because  the  injury  might  have  arisen  from  the  v<Hd 
promise,  and  not  from  the  false  representation.  DaUas 
Ch.  J.  and  Burton  J.  before  whom  the  cause  was  tried, 
were  both  of  opinion  the  action  was  well  maintained 
on  the  ground  of  deceit,  and  the  Plaintiff  obtained  a 
verdict. 

In  Easter  term  last  a  rule  Nisi  was  obtained,  on  the 
same  objection,  for  setting  aside  the  verdict  and  enter- 
ing a  nonsuit. 

Shepherd  Serjt.  now  showed  cause  There  can  be  no 
doubt,  since  the  case  of  Pasky  v.  Freeman,  3T.R.  51. 
has  been  fully  recognised  as  law,  that  this  Plaintiff  is 
entitled  to  retain  his  verdict,  unless  his  right  of  action 
founded  on  the  false  representation  be  done  away  by  the 
void  promise  with  which  that  representation  was  accom- 
panied. The  promise  to  pay  was  only  one  ingredient  in 
the  conversation,  and  cannot  operate  to  do  away  the 
right  of  action  arising  out  of  the  remainder  of  the  con- 
versation. The  Plaintiff  does  not  attempt  to  charge  the 
Defendant  on  his  contract,  but  on  his  fraud.  Indeed, 
the  words  which  are  said  to  import  a  promise  were  not 
strictly  in  the  nature  of  a  promise,  but  only  a  mode  of 
speaking  adopted  by  the  Defendant  in  order  to  give  force 
to  his  representation,  and  induce  the  Plaintiff  to  believe 
it.  If  such  an  additional  ingredient  in  a  fSedse  representa- 
tion could  secure  the  party  using  it  from  any  legal  liabi- 
lity, every  man  who  wished  to  deceive  another  into  an 
unmerited  credit,  might  always  assist  his  frand  by  sach 

(a)  «9  Car.  t,  c.  3. 

an 
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an  addition^  and  yet  secure  himself  from  the  conse-         1806. 
quences  of  his  fraud  by  the  very  means  by  which  he       ^-^"v-^ 
made  it  successful.     If  goods  be  sold,  and  the  vendor  «. 

practise  any  fraud  with  the  goods,  the  vendee  might 
maintain  an  action  on  the  contract,  and  also  an  action 
against  the  vendor  for  the  deceit  practised.  So  here,  if 
the  proipise  in  question  might  have  been  sued  upon  be- 
fore the  passing  of  the  statute  of  frauds,  why  should  the 
Defendant  be  prevented  from  pursuing  his  remedy  for 
the  deceit,  because  the  statute  has  taken  away  his  re- 
medy on  the  contract? 

Williams  Serjt.  in  support  of  the  rule.  This  is  an  at- 
tempt to  convert  an  action  of  contract  into  an  action  of 
tort,  and  thereby  render  useless  the  4th  section  of  the 
statute  of  frauds.  In  the  conversation  which  took  place 
between  these  parties,  it  is  evident  the  latter  words  used 
by  the  Defendant  included  all  the  former  part  of  the  re- 
presentation ;  for  of  course  the  Defendant  would  not  pro- 
mise to  pay  for  Leo  unless  he  deemed  him  a  solvent  man. 
Pasley  v.  Frjeeman  is  new  law,  and  Lord  Eldon^  when  pre- 
siding in  this  court,  said  he  never  would  carry  the  law 
beyond  that  case.  Indeed  it  is  very  remarkable,  that  in 
Pasley  \.  Freeman^  3  T.  R.  p.  54.  Mr.  Justice  Grose  points 
at  this  very  case ;  for  he  observes,  if  the  action  were  sup- 
ported the  Plaintiffs  would  be  ^*  in  a  better  situation  than 
they  would  have  been  if  in  the  conversation  that  passed 
between  them  and  the  Defendant,  instead  of  asserting 
that  Trakh  might  be  safely  trusted,  the  Defendant  had 
said  '  if  he  do  not  pay  for  the  goods  I  will ;'  for  then 
an  action  would  not  have  lain  against  the  Defendant.'* 
With  respect  to  the  action  of  deceit  for  fraud  practised 
with  goods,  it  must  be  remembered,  that  it  is  a  common 
law  right  of  action  not  restrained  by  any  statute^  and  that 
the  whole  transaction  which  is  the  subject  of  it  passes  be- 
tween 
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1806.   '     twecn  the  principals,  and  not  between  them  and  some 
third  person  who  comes  in  wholly  collaterally. 

Cur.  adv.vuU. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Sir  Jambs  MANSFiELoCh.J.This  is  an  action  against 
the  Defendant  for  misrepresenting  the  ciicomstances  of 
one  Christopher  Leo,  by  which  the  Plaintiff  was  induced 
to  give  him  credit.    The  objection  to  the  verdict  is  rather 
curious,  namely,  that  after  the  Defendant  had  represented 
the  circumstances  of  Leo  in  strong  terms,  he  concluded 
by  telling  the  Plaintiff  that  if  Leo  did  not  pay  him  he 
would.    This  promise  certainly  could  never  have  been 
sued  upon  since  the  statute  of  frauds.    And  that  circum- 
stance is  made  the  foundation  of  a  plausible  objec^on  to 
the  recovery  in  this  case.    It  is  impossible  to  say  how 
much  mischief  may  have  been  done  by  the  misrepresenta- 
tion, and  how  much  by  the  promise ;  but  upon  the  whole  I 
think  that  the  verdict  ought  to  stand.  Independent  of  the 
promise,  I  think  this  clearly  a  case  upon  which  an  action 
might  be  maintained  if  the  case  otPasley  v.  F)reeman  had 
never  been  heard  of.   Here  a  gross  cheat  was  meditated, 
and  I  am  by  no  means  certain  that  the  parties  might  not 
have  been  indicted  for  a  conspiracy.  Each  meant  to  senre 
the  other  in  the  fraud  meditated.  The  design  was  to  cheat 
the  Plaintiff,  by  getting  goods  into  the  possession  of  Xep, 
I  think,  therefore,  on  the  circumstances  of  the  case,  excln- 
sive  of  any  authority,  that  this  is  an  action  which  may  be 
maintained.    I  am  for  from  wishing  to  sustain  an  action 
simply  upon  misrepresentation,  but  there  never  was  t 
time  in  the  English  law  where  an  action  might  not  have 
been  maintained  against  the  Defendant  for  this  gross 
fraud.    The  only  question  then  is,  whether  the  additioD 
of  this  promise,  that  if  Leo  did  not  pay  the  Defendant 
would,  will  prevent  the  Plaintiff  from  having  a  rig^t  to 

support 
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support  this  action  ?  I  think  that  it  will  not.  There  is  1806. 
no  proof  that  the  Plaintiff  ever  considered  the  Defen- 
dant as  his  debtor,  or  ever  called  upon  him  for  the  money, 
or  relied  upon  his  promise  in  the  least  degree.  In  the  Ai  exandcb. 
next  place,  we  must  suppose  every  man  to  know  the 
law ;  and  if  the  Plaintiff  was  acquainted  with  the  law 
he  must  have  known  that  the  Defendant's  promise  was 
worth  nothing,  and  could  have  given  no  credit  to  him 
upon  it.  He  cannot  have  considered  it  in  any  other  light 
than  as  a  mode  of  expression  by  which  the  Defendant  in- 
tended more  strongly  to  express  his  opinion  of  Xeo's  cir- 
cumstances. There  being,  therefore,  no  objection  on 
the  ground  of  this  promise  being  added  to  the  other 
words,  we  are  of  opinion  that  the  verdict  is  right. 

Per  Curiam,  Postea  to  the  Plaintiff. 


Walsh  v.  Davies.  Jun« ssth. 

TOAYLEY  SerjL  moved  for  a  habecu  corpus  to  bring  The  Coon  of  Com- 
up  the  Defendant,  a  prisoner  in  Cold  Bath  Fields  «^<»p>«"  ^»ot 

*^  gnnt  a  hdbeat  cor- 

prison  for  a  conspiracy,  in  order  to  charge  him  with  a  jnw  to  bring  up  a 
declaration  upon  an  affidavit  of  debt  for  486&/.  7s.  Ad.  !*»«»«  in  owto- 
The  application  had  been  made  to  Mr.  Justice  Chambre,  J^  "^^^  ^^. 
vrho  had  declined  to  grant  the  luibeas  corpus,  but  desired  der  to  have  him 
the  matter  might  be  mentioned  to  the  Court.  charged  with  a 

Bay  ley  observed,  that  if  the  Defendant  had  been  in  the  ^^  ^^^^^^  /^x 
custody  of  the  sheriff  it  would  have  been  a  matter  of 
coarse,  and  that  the  only  object  in  the  present  case  was 
that,  if  the  Defendant  should  be  discharged  from  the 
criminal  process,  he  might  remain  in  the  custody  of  the 
sheriff,  charged  with  a  civil  action.  That  it  was  compe- 
tent to  the  Court  to  grant  a  habeas  corpus  to  any  per- 
son who  had  the  custody  of  any  of  the  king's  subjects 

(a)  And  see  Freeman  v.  Waton,  1.  Bing.  3? I. 

to 


WALfH 


240  CASES  IN  TRINITY  TERM 

1806.  to  ascertain'the  cause  of  his  detention ;  and  that  the  De- 
fendant under  such  writ  might  be  brought  up  in  the  cus- 
tody of  the  keeper  of  the  House  of  Correctioii,  and  dis- 

Dayibs.  charged  with  the  declaration^  without  any  charge  of  cus- 
tody. He  referred  to  Ramsay  v.  Macdonald,  Foster's 
Cro.  Law,  61. 1  Black.  90.  where  it  appeared  that  .3Snea$ 
Macdonald,  while  under  sentence  of  death  for  high  trea- 
son, was  charged  in  custody  of  the  sheriflf  at  the  chambera 
of  the  Lord  Chief  Justice  in  a  civil  action ;  and  Coffin  t. 
Gunner,  2  Sir.  873.  2  Ld.  Ray.  1572.  to  the  same  effect 

Chambrb  J.    This  cannot  be  done  without  changing 
the  custody  of  the  Defendant;  for  the  party  to  be  charged 
must  either  be  in  custody  of  the  sheriff  or  of  the  officer  of 
this  Court.  In  the  case  of  Peter  Vergen'shail,  2  Str.  1217. 
the  Court  of  King's  Bench  directed  a  prisoner  convicted 
of  felony  to  be  brought  up,  that  the  bail  might  surrender 
him  to  the  marshal,  after  which  the  Court  remanded  him 
to  Newgate  ;  and  in  Fowler  v.  Dunn,  4  Burr.  2034.  the 
Court  of  King's  Bench  made  a  similar  order ;  but  the 
Master  reported  that  the  habeas  corpus  must  be  on  the 
Crown  side.    Upon  the  same  principle,  in  the  case  of 
John  Taylor,  3  East,  232.  where  a  prisoner  in  the  cus- 
tody of  the  keeper  of  Newgate,  under  a  warrant  of  com- 
missioners of  bankrupt,  was  brought  up  by  habeas  corpm, 
the  Court  determined,  that  being  in  custody  on  criminal 
process,  the  habeas  corpus  ought  to  be  on  the  Crowa 
side.    If  that  be  so,  this  Court  cannot  charge  tbe  Defien- 
dant  in  a  civil  action ;  for  if  upon  the  return  of  the 
habeas  corpus,  we  should  find  the  custody  to  be  lawful, 
we  must  send  the  Defendant  back  again.     Tliis  Court 
cannot  change  the  custody  and  then  commit  die  De- 
fendant again  upon  the  criminal  matter. 

The  other  Judges  concurring, 

Bayley  took  nothing  by  his  motion. 
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1806. 

DORANT  V.   ROUVELLBT,  olios  RoMNEV.  June  «5th. 

^Y^HE  only  question  in  this  case  was.  Whether  the  Costofomotpio- 
Plaintiff,  after  moving  for  costs  for  not  proceeding  c«jdingtotri»i 

.   ,  ,  ,  -      .     ,  4.  •n*'  judgment  as 

to  trial,  could  move  for  judgment  as  in  case  of  a  nonsuit  in  case  of  a  non- 
in  the  same  term.  ,  "uit,  may  both  \m 

moTed  for  in  tha 

The  Court,  on  reference  to  the  officers,  held  that  the  **"*        ^^^' 
motion  might  be  entertained. 

Vaughan  Seijt.  for  the  Plaintiff. 

Best  Serjt.  for  the  Defendant. 

(d)  But  tee  Clark*  ▼.  Simpion,  4  Taunt.  591.    Either  v.  Hodgkinson,  t  Price,  90. 


Wood  v.  Tatb.  jii««i9th. 

"OEPLEVIN.    The  Defendant  made  cognizance  first     »y  md«itnw 
as  bailiff  of  the  bailiffs  and  burgesses  of  the  borough  ^^  c'baiiifia ' 
of  Morpeth,  in  the  county  oi  Northumberland,  acknow-  andD.,  i:.,and 
ledging  the  taking  the  Plaintiff 's  goods  and  chattels  as  a  ^:'  •>^«™»' 

^     °  °  ^  withtheaiaentof 

distress  for  3/.  5s.  for  half  a  year's  rent  ending  on  the  the  burgesaea  of 

29th  May  1803,  due  from  the  Plaintiff  to  the  said  bailiffs  the  borough  of  M. 

and  burgesses  for  the  messuage  or  tenement  and  yard  or  **  ^  J  s**of^ 

parcel  of  land  adjoining  thereto  in  which,  &c.  with  the  oUierpan;  the 

appurtenancesheld  and  enjoyed  by  the  Plaintiff  as  tenant  •"**  baiu&,  aider- 
men,  and  burgeaa- 

ea  demiaed  landa 
to  J.  S.  for  yeara,  to  be  holden  of  the  aaid  bailifiji,  aldermen,  and  burgeaaaa ;  and  the  deed  waa 
executed  by  A,,  B,,  and  C,  D.,  E^  and  E, ;  but  not  sealed  with  the  corporation  seal ;  J.  S,  haTing 
paid  renu  to  the  bailifb  aa  chief  officers  of  the  borough,  held  that  their  serrant  might  make  cogni- 
sance for  taking  a  diatreaa  under  a  demise  by  the  corporation,  notwichstanding  a  notice  had  been 
given  by  the  aJdermen  (one  of  whom  was  a  party  to  the  indenture)  to  pay  the  rent  to  them ;  for 
the  payment  of  rent  to  the  bailiffs  admitted  a  tendency  from  year  to  year  imder  the  corporataon  (a). 

(a)  And  see  Fti  t.  Inhab,  nf  North  Duffitld,  3  M.  &  S.  247. 

thereof. 
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1806.  thereof,  to  the  said  bailiffs  and  burgesses,  by  virtue  of  a 
certain  demise  thereof  to  him  the  said  Plaintiff,  thereto- 
fore made  at  and  under  the  yearly  rent  of  621  10s.  pay- 
able half-yearly,  to  wit,  Whitsuntide  and  Martinmas  in 
every  year,  by  evei^  and  equal  portions.  To  this  cogDi- 
zance  the  Plaintiff  pleaded  in  bar,  1st,  That  he  did  not 
enjoy  the  said  messuage  or  tenement  and  yard  or  parcel 
of  land,  in  which,  &c.  with  the  appurtenances,  as  tenant 
thereof  to  the  said  bailiffs  and  burgesses  of  the  borough 
of  Morpeth  aforesaid,  in  manner  and  form  as  the  said 
Defendant  had  in  his  said  cognizance  alleged.  2dly, 
Riens  en  arrere.  3dly,  That  the  said  Defendant  was  not 
bailiff  to  the  said  bailiffs  and  burgesses  of  the  borough 
of  Morpeth,  and  did  not  take  the  said  goods  and  chattek 
in  the  declaration  mentioned  as  bailiff  of  the  said  bai- 
liffs and  burgesses  of  the  borough  of  Morpeth  aforesaid, 
in  manner  and  form  as  the  said  Defendant  in  his  cogni- 
zance aforesaid  had  alleged. 

On  each  of  these  pleas  in  bar  an  issue  was  jcnned. 

There  were  other  cognizances  and  pleas,  and  issues 
joined  thereon. 

This  cause  came  on  to  be  tried  before  Mr.  Justice 
Chambre  at  the  last  assizes  for  the  county  of  Narthtah 
berland,  when  a  verdict  was  found  for  the  Plaintiff,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case. 

The  burgesses  of  the  borough  of  Morpeth,  in  the  coun- 
ty of  Northumberland,  are  a  corporation  by  prescription, 
by  the  name,  style,  and  title  of  The  Bailiffs  and  Burgesses 
of  the  Borough  of  Morpeth,  in  the  County  of  Northum- 
berland, consisting  of  two  bailiffs  and  other  officers,  and 
an  indefinite  number  of  burgesses  or  freemen.  The  bai- 
liffs and  certain  other  officers  of  the  corporation  are 
elected  and  sworn  into  their  respective  offices  annually, 
viz,  at  the  court-leet  and  court-baron  held  on  the  first 
Monday  next  after  MicJuulmas-day.   The  bailiffs  are  the 

chief 
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chief  officers  of  the  borough ;  they  call  all  his  corporate         1806, 
meetings  or  guilds^  and  preside  at  the  same ;  they  alone 
collect  and  receive  the  rents  and  revenues  of  the  corpora- 
tion. There  are  within  the  said  borough  seven  companies 
or  fraternities,  consisting  of  an  indefinite  number  of  bur- 
gesses and  free  brothers.     The  free  brothers  are  not 
burgesses,  or  freemen  of  the  borough,  but  are  merely 
members  of  their  respective  companies,  and  it  is  from 
them  the  borough  is  supplied  with  burgesses  or  free- 
men; but  when  elected  and  admitted  burgesses  or  free- 
men, they  still  continue  members  of  their  respective  com- 
panies.   Each  of  these  seven  companies  is  governed  by 
its  own  alderman,  who  is  elected  and  sworn  into  office  at 
the  head-meeting  day  of  his  company,  held  every  year 
at  a  different  time  from  and  unconnected  with  the  court- 
leet  and  court-baron,  where  the  bailiffs  and  other  officers 
of  the  borough  are  elected  and  sworn  into  office.     The 
burgesses  or  freemen  of  the  borough  are  elected  by  the 
several  companies  or  fraternities  from  the  free  brothers  of 
each  company  in  certain  proportions,  viz.  The  merchants' 
and  tailors*  company  elect  4.    The  tanners  6.    The  ful- 
lers and  dyers  3.     The  smiths,  sadlers,  and  armourers 
3.    The  cordwainers  3.    The  weavers  3.    And  the  skin- 
ners and  butchers  2.— In  all  24.    The  alderman  presides 
at  the  meeting  of  his  company  when  such  election  is 
made,  and  certifies  the  names  of  the  persons  so  elected 
by  the  company  to  the  steward  of  the  court  at  one  of  the 
two  courts-Ieet  held  for  the  said  borough  in  every  year, 
viz.  on  the  &f8\Monday  after  the  clause  of  Easter  and  the 
first  Monday  after  Michaelmas-day  ;  and  the  persons  so 
certified  by  the  respective  aldermm  to  have  been  elected 
are  there  sworn  and  admitted  biiigesses  or  freemen  of  the 
borough.    The  grant  of  the  12th  March,  in  the  6th  year 
of  the  reign  of  King  Edward  the  6th,  of  certain  lands  in 
Northumberland  for  the  maintenance  and  support  of  a 
master  and  usher  of  a  free  grammar  school  at  Morpeth,  i^ 

to 
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X80S.         to  the  bailiffk  dnd  burgesses  of  the  borough  qf  Morpeth. 
^^^'^^'^^       The  charter  of  confinkiatioii  of  all  the  ancient  usages,  cos- 
o.  toms  and  privileges  of  the  borough  of  Morpeth,  dated 

30th  December,  15th  Charles  II.  is  to  the  baittffs  oildtar- 
gesses  of  the  said  borough.  The  bailiffs  and  burgesses,  at 
the  time  of  making  of  the  indenture  hereafter  mentioned^ 
were  seised  in  fee  of  the  tenements  therein  mentioned, 
and  such  indenture  was  made  as  hereafter  mentioned, 
(that  is  to  say) 

By  indenture,  bearing  date  the  15th  of  September  17M, 
and  made  between  Edward  Challoner  and  Thomas  Clm- 
nell,  bailiffs  of  the  borough  and  corporation  Q/*Morpeth  in 
the  county  of  Northumberland,  and  John  King,  Thomns 
Bowman,  William  Scott,  James  Thompson,  Ralph  Bow- 
man, and  Robert  White,  aldermen  of  the  said  borou^ 
and  corporation  o/*Morpeth,  with  the  assent  and  consent 
of  all  the  free  burgesses  of  Morpeth  aforesaid  of  the  one 
part,  and  William  Wood,  of  Butter's  Green,  in  the  pand 
o{  Morpeth  aforesaid,  weaver,  of  the  other  part.  It  was 
witnessed.  That  the  said  bailiffs,  aldermen,  and  burgesses 
for  and  in  consideration  of  the  yearly  rent  and  covenants 
therein  contained,  did  demise,  &c.  unto  the  said  WiUum 
Wood,  his  executors,  administrators,  and  assigns,  certain 
premises  therein  mentioned  and  described,  (bdmg  the 
premises  in  question),  with  the  appurtenances,  tot  tlie 
term  of  21  years  from  Martinmas  then  next  ensuing  the 
date  thereof,  yielding  and  paying  therefore  yearly  and 
every  year,  during  the  said  term  of  21  years,  tenf o  the  saU 
bailiffs,  aldermen,  and  burgesses,  and  theii[  successors,  the 
yearly  rent  of  6/.  lOs.  of  good  and  lawfiil  money  of 
Great  Britain,  payable  at  Whitsuntide  and  Martinmsif 
by  even  and  equal  payments.  And  in  case  the  said  yeaily 
rent  of  6/.  10s.  should  be  behind  and  unpaid  for  the 
space  of  40  days  next  after  the  said  days  of  pajrment, 
the  same  being  legally  demanded,  that  then  and  from 
thenceforth  it  should  and  might  be  lawful  for  the  said 

bailifs 
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baiUffs,. aldermen  and  burgesses,  and  their  successors,  into  1806. 
the  said  demiiled  premises  to  enter  and  distrain,  8cc.  8cc. 
There  was  a  clause  of  re-entry,  and  several  other  cove- 
nants, all  made  with  the  said  bailiffs,  aldermen,  and  bur- 
gesses. The  indenture  then  proceeded  thus,  **  And  the 
said  bailiffs,  aldermen,  and  burgesses,  for  themselves  and 
their  successors,  did  thereby  covenant  and  agree  to  and 
with  the  said  fVilUam  Wood,  his  executors,  administra- 
tors, and  assign^,  that  in  consideration  of  the  performing 
all  and  singular  the  covenants  and  agreements  to  be  paid 
done,  kept,  and  performed  on  their  part,  it  shotf  d  be  law- 
ful to  and  for  the  said  William  Wood,  his  executors,  ad- 
ministrators, and  assigns,  to  have,  hold,  occupy,  possess, 
and  enjoy  all  and  singular  the  thereby  demised  premises, 
without  the  lawful  let,  suit,  trouble,  or  molestation  of 
them,  or  any  of  them,  or  any  of  their  successors,  during 
the  term  thereby  granted.''  And  the  said  indenture  con- 
cludes thus :  ''  In  witness  whereof  we  have  hereunto  set 
one  hands  and  seals,  the  day  and  date  first  above  written." 
The  said  indenture  was  signed  and  sealed  by  the  said 
bailiffs  and  five  of  the  said  six  aldermen,  with  their  chris- 
tian and  surames,  and  their  private  seals  annexed,  but 
the  common  seal  of  the  borough  was  not  affixed  thereto : 
it  was  duly  executed  by  the  said  Plaintiff,  being  the  said 
lessee,  by  his  signing,  sealing,  and  delivering  the  same. 
The  Plaintiff  being  the  said  lessee,  upon  the  making  and 
executing  of  the  said  indenture,  entered  into  the  said  de- 
mised premises,  with  the  appurtenances,  and  was  pos- 
sessed of  and  enjoyed  the  same  until  the  time  of  making 
the  above-mentioned  distress.  The  sum  of  three  pounds 
and  five  shillings,  for  half  a  year  of  the  said  rent  of  the 
said  demised  premises,  with  the  appurtenances,  at  WhiU 
suntide  one  thousand  eight  hundred  and  three,  became 
due  and  payable  from  the  Plaintiff  under  and  by  virtue  of 
the  same  indenture;  and  until  and  at  the  time  of  making 
the  said  distress,  was  and  still  is  in  arrear  and  unpaid. 

The 
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1806.  The  rent  that  had  before  accrued  due  was  always  paid 
by  the  Plaintiff  ^o  the  bailiffs  of  the  said  borough  far  ths 
time  being.  On  the  third  day  of  September  one  thousand 
eight  hnndred  and  three,  notice  in  writing  was  signed  by 
James  Bowman,  Thomas  Clennell,  John  Daglish,  Robert 
Creighton,  John  Singleton,  Nicholas  Henderson,  and 
Francis  Singleton,  the  then  aldermen  of  the  aboveHnen- 
tioned  companies  or  fraternities,  at  a  meeting  called  by 
those  aldermen  as  a  common  gaild,  but  without  the  con- 
currence of  the  bailiffs,  and  for  which  reascm  the  baililEi 
did  not  attend  it,  although  they  had  notice,  and  was  on 
that  day  given  so  signed  to  the  Plaintiff  to  pay  the  rmt 
due  at  Whitsuntide  then  last  to  them  the  said  aldermeD,  or 
to  whom  they  should  appoint.  TThomas  Cfeimelf,  who  sign- 
ed the  above  notice,  was  the  Thomas  Clennell  mentioiied 
in,  and  a  party  to  the  above  indenture  of  lease.  In  conse- 
quence of  this  notice  the  Plaintiff  refused  to  pay  that  rent 
to  the  bailiffs  of  the  said  borough:  and  on  the  twenty- 
eighth  of  the  same  September  the  distress  was  made^ 

The  seven  aldermen  who  signed  the  above  notice  vAt 
the  aldermen  of  the  respective  fraternities  above-mention- 
ed, not  only  at  the  time  of  signing  thereof  but  also  at  the 
time  when  the  last-mentioned  half-year's  rent  became  dn^ 
and  at  the  time  of  the  distress,  Benjamin  Woodman  and 
Robert  Nevins,  who  then  and  at  those  times  were  the  bai- 
liffs of  the  said  borough  in  the  latter  end  of  jtugust  one 
thousand  eight  hundred  and  three,  gave  a  verbal  anthmit| 
to  Mr.  Henry  Brumell,  attorney  at  law^  to  distrain  ibr 
this  rent,  who  then  told  them  that  he  had  applied  to  tte 
Defendant  for  that  purpose,  which  they  approved  ofl 

The  usage  with  respect  to  the  custody  of  the  conunoi 
seal  of  the  borough  has  been  and  is  as  follows:  Tke 
common  seal  is  kept  in  a  chest  or  hutch  belonging  to  tk 
corporation,  called  the  corporation  hutch,  which  is  lockei 
with  seven  locks,  the  keys  of  which  are  kept  by  the  serea 
aldermen,  each  of  them  keeping  the  key  of  a  difiereil 
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iock.    The  bailifiii  keep  the  key  of  the  door  of  the  room         1806. 
in  wiiidi  the  hatch  is  deposited  and  locked^  and  the 
aldermen  cannot,  without  Tiolence,  in  fact  enter  the 
same  room  without  the  consent  of  the  bailiflb,  nor  ^^^*' 

can  the  bailifb  in  fact  get,  without  violence,  at  the 
contents  of  tke   corporation   hutch.     The   aldermen 
attend  the  .court-4eet,    not  only  as  suitors  to  those 
courts,  which  they  and  all  the  other  burgesses,  when 
resident  within  the  borough,  are,  but  also  for  the  pur- 
pose of  certifying,  and  there  they  do  severally  certify 
to  the  steward  of  the  said  courts  the  names  of  the  free 
tafothers  who  have  been  recently  elected  of  their  respec- 
tire  companies  or  fraternities  for  burgesses  or  freemen, 
^^dixespect  to  the  bailifis  accounting,  when  they  go  out 
oToiBce^  for  the  receipts  and  disbursements,  it  appears 
fioa  thebook  of  the  corporation,  by  the  entries  thereof 
boat  the  year  1576  to  the  year  1791,  both  inclusive,  that 
ia  9B  years,  at  various  periods  of  that  time,  they  ac- 
counted with  the  succeeding  bailiffs,  no  other  person  be- 
itf  described  as  present ;  and  in  75  years,  at  various 
pQiiads  also  of  that  time,  they  accounted  in  some  in- 
stances with  the  succeeding  bailiffs,  in  the  presence  of  the 
aUermen,  and  in  other  instances  with  the  succeeding 
bailiffii  and  the  aldermen  and  others,  and  in  some  in- 
stances, fimn  the  year  1752  till  the  year  1791,  the  ac- 
coQnts  were  signed  as  allowed,  sometimes  by  the  bailiffs 
eriy,  and  sometimes  by  the  bailiflb  and  aldermeiji,  who 
vne  {Hresent;  and  on  such  their  accounting  in  the  follow- 
ill  years,  (that  is  to  say),  1506, 1606, 1609, 1613,  1616, 
1A7, 1618, 1768, 1766,  and  from  thence  in  every  year 
Gitil  and  in  the  year  1774,  and  also  in  the  year  1777, 
•ad  finmi  thence  in  every  year  until  and  in  the  year  1791, 
fte  balance  is  stated  in  the  entries  in  that  book  either  to 
ka  |«t  into  the  corporation  hutch  or  paid  to  the  succeed- 
^[  baHils,  for  the  to^^B  use.    T^ie  following  entry 
^appears  iathat  book>  with  the  names  of  two  persons 
Vol.  XL  T  described 
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1806.  described  bailiffs,  and  five  others  described  aldermeo, 
(that  is  to  say);  **  16th  AforcA  1671,  MemoTandmn,  tiitt 
the  day  and  year  above-said,  at  a  meeting^  o^  ^^  hnSaSs 
and  aldermen,  and  the  burgesses,  in  the  Tolbootfa,  it  was 
unanimously  agreed  upon,  that  the  bailiffii»  eveiy  yetr 
at  St  Andrew's  day,  after  they  are  om^^f  their  ofiee, 
shall  give  to  the  succeeding*  bailiffs  and  aldennte  aad 
burgesses  a  true  and  just  account  of  all  monies  reomd 
in  their  year.  As  witness  our  hands."  Bat  this  eitty 
is  made  in  a  part  of  the  book  distinct  fiom  tlie  ote 
entries;  and  the  entries  for  the  next  ten  suteeediBgjMi 
are  of  accounting  before  the  bailiffii  oidy  for  Ae  tefm's 
account. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  Plaintiff  was  entitled*  to  a  verdict  on  the  dwte 
issues?  If  not,  a  verdict  was  to  be  entered  ii|Mm  aUtf 
any  of  the  above  issues  as  the  Court  shcmld  tliiiik  thi 
said  parties,  or  either  of  them,  entitled. 

Best  Serjt. /or  the  Plaintiff.  The  question  inteadedto 
be  raised  by  this  action  is.  Whether  the  aldertnea  ef  Ae 
borough  of  Morpeih  have  any  right  to  interfere  iiHt 
letting  of  the  premises  upon  which  this  distress  ini 
taken  ?  But  as  it  appears  that  the  aldem&en  are  partiii 
to  the  lease  under  which  the  Plaintiff  took  the  piesum 
and  the  rent  is  therein  reserved  to  theooiy  all  aigmnot 
upon  the  respective  rights  of  the  diffiNEbnt  membeisif 
.the  corporation  seems  to  be  precluded^  slnoe^  witiM 
the  concurrence  of  the  aldermen,  ito  'dirtiness  "caa  "b 
taken.    [The  Court  observed,  that  th^  le^iad  iM  bcii 
undersea!  of  the  corporation  wasimt  valid,  juodthiilki 
corporate  name  was,  **  the  bailiffs  and  bmrgeiaes  tf  lb 
borough  of  Morpeth/'  under  whom  the  Befendoat  mil 
cognizance.]  The  l^ase  under  whidi  the  Pfadntmooklki 
premises  is  stated  to  have  been  madd  with  ttie^WMftfl' 
consent  ''  of  the  bailiffs  and  btn^gelMs/'    Faf*flt^ 
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vent  to  any  person>  makes  him  who  pays  tenant  to  him         1806. 

who  receives,  and  in  this  case  rent  has  hitherto  been  paid 

to  the  corporation ;  nor  does  that  payment  cease  till  ^me 

of  those  persons  who  joined  in  the  lease  under  which  the  ^^^** 

Plaintiff  took,  gave  him  notice  not  to  pay.    In  order  to 

lecover  upon  these  issues  the  Defendant  must  make  out 

that  the  Plaintiff  is  tenant  to  those  who  directed  the 

distress  to  be  taken*  Now  supposing  the  Plaintiff  not  to 

be  tenant  under  the  lease,  but  only  by  pajrment  of  rent ; 

still  the  rent,  though  pudd  to  the  bailiffs,  has  been  paid  to 

them  as  officers  of  the  Corporation  under  which  the 

Plaintiff  held,  and  does  not  warrant  the  attempt  now 

made,  viz.  to  construe  the  payment  of  rent  to  the  bailiflb 

in  one  character^  as  a  payment  to  them  in  another  cha- 

tacter.  If  £.,  C,  and  D.,  join  in  leasing,  they  must  also 

I    jpuk  in  taking  a  distress.    Here  the  Plaintiff  has  been  in 

\    tbn  occupation  of  premises  belonging  to  the  corporation, 

and  has  paid  his  rent  to  the  proper  persons,  supposing 

;  him  tenant  to  the  corporation,  and  holding  immediately 

0  muder  thenu    If  il.  hold  land  of  B.,  C,  D.,  and  £.,  and 

0  {lay  his  rent  to  B.  and  C.  he  does  not  thereby  acknow- 

t  ledge  himself  tenant  to  B.  and  C,  but  to  B.,  C,  D.,  and 

ff   jEL    The  reddendum  in  the  lease  is  to  the  "  bailiB^,  al- 

"   dermen,  and  burgesses."  ' 

'  Lens  Seijt.  coii^rd,  was  stopped  by  the  Court. 

Sir  Jambs  Mansfield  Ch.  J.  This  is  a  sadly  per- 
irerted  case,  and  brought  here  with  a  view  whichy  as  the 

^  fiftcts  now  stand)  cannot  be  attained.  It  is  a  contest  be- 
twemi  two  parties  in  the  corporation ;  but  the  only  ques- 
tion to  which  we  can  address  our  attentimi  is.  Whether 

'  tiiere  be  enough  stated  to  enable  us  to  say,  that  the  dis- 
-tress  has  beenpropeily  made?    The  name  of  the  ccurpo- 

-^  imtMm  appears  to  be  ''  the  bailifb  and  burgesses  of  the 
borough  of  Minrpeih"  &nd  the  bailifb  are  the  persons 

T  2  whose 
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1806.         whose  duty  it  is  to  collect  and  receive  the  rents  of  the 
corporation.  The  aldermen,  it  is  tme,  are  parties  to  the 
lease,  and  the  reddendum  is  to  them,  as  well  as  **  the 
bailiffs  and  burgesses/'  but  it  is  to  them  in  their  corporate, 
and  not  in  their  individual  capacity;  for  it  is  to  them  and 
their  ''  successors,"  not  ^^  their  heirs,  executors,  and  ad- 
ministrators."  The  lease,  indeed,  throu^oat  every  part 
appears  to  have  been  intended  as  a  corporation  leasee 
though,  when  the  parties  execute,  by  mistake  they  aflk 
their  private  seals  instead  of  afiixingthe  corporation  seal 
Up  to  this  time  the  rent  that  has  accrued  has  been  paid 
to  the  bailiffs  of  the  borough.    The  usage  of  the  bo- 
rough with  respect  to  the  mode  of  keeping  the  corpora- 
tion seal  is  stated  on  the  case,  and,  consistently  with  that 
usage,  the  bailiffs  may  have  a  right  to  lease  the  lands  of 
the  corporation,  though  to  a  certain  degree  under  the 
control  of  the  aldermen.    Clearly  the  introduction  of 
the  aldermen  into  this  lease  was  a  blunder.    This  beiiif 
the  case,  I  can  only  consider  this  to  have  been  intended 
to  be  a  corporation  lease  of  corporation  lands  to  the 
Plaintiff,  and  to  have  been  executed  in  a  blnnderiB; 
manner.    The  Plaintiff  has  entered  and  paid  his  rat 
from  time  to  time  to  the  baUiffs  of  the  borough,  who  aie 
the  proper  persons  to  receive  it.    The  lease  then  bem; 
void  in  consequence  of  the  blunder  in  the  mode  of  iti 
execution,  is  not  the  Plaintiff  tenant  from  year  to  yeirf 
And  half  a  year's  rent  being  now  due,  have  not  the  oor- 
poration  a  right  to  distrain  for  that  rent  ?  That  appcen 
to  me  to  be  the  plain  result  of  all  the  facts  stated  in  tie 
case.   Supposing  the  lease  to  have  been  properly  exe- 
cuted, the  only  question  would  be,  whether  the  iatro- 
duction  of  the  names  of  those  persons  who  happened  te 
be  aldermen  of  the  borough  at  the  time  of  the  executiot 
would  make  the  lease  void?    As  at  present  advised,! 
think  all  that  is  introduced  about  the  aldermen  might  be 
rejected  as  surplusage;  and  if  so,  the  result  would  be 

tke 
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the  same  as  it  will  be  from  our  considering  the  lease  1806. 

Yoid,  and  the  tenancy  as  a  tenancy  from  year  to  year,       ^"^T^^*^^ 
witb  half  a  year's  rent  due.  v. 

Tatk. 

RooKB  J.  I  am  of  the  same  opinion.  Supposing 
the  bailljOTs  and  burgesses  to  have  granted  a  lease,  and 
the  aldermen  to  have  refused  to  allow  the  corporation 
seal  to  be  affixed,  might  they  not  have  been  compelled 
hj  aumdamus?  The  question  intended  to  be  brought  be- 
fixe  us  is.  Whether  the  aldermen  are  an  integral  part  of 
the  corporation  or  not  ?  That  question  we  cannot  decide 
upon  this  case.  The  rent  has  been  received  from  this 
Plaintiff  during  the  space  of  eleven  years,  and  now  the 
aldmnen  want  to  put  their  negative  on  its  being  received 
as  heretofore. 

Cham  BR  B  J.  This  case  does  not  bring  before  us  the 
question  that  was  intended  to  be  raised,  nor  do  I  see  how 
thatquestion  could  be  brought  before  us  in  such  an  action. 
The  only  question  at  present  to  t>e  decided  is.  Under  whom 
the  Plaintiff  holds  as  tenant  of  the  premises  upon  which 
the  distress  has  been  taken  ?  It  has  been  l^on tended,  that 
hehdds  under  the  aldermen ;  but  that  is  contrary  to  all 
the  iacts  stated  in  the  case.  Hitherto  he  has  paid  his  rent 
to  the  persons  whose  duty  it  is  to  collect  the  corporation 
rents.  Possibly  the  aldermen  may  have  the  power  to 
control  the  use  of  the  corporation  seal,  but  when  used  the 
lease  belongs  to  the  principal  officers  of  the  corporation. 
It  is  enough  however  to  say,  we  ca-a  see  a  tenancy  from 
}ear  to  year  under  the  corporation.  It  matters  not 
what  other  persons  have  signed  the  lease,  if  it  be  signed 
by  ^  proper  officers.  I  agree  with  my  Lord  Chief 
Justice  and  my  brother  Rooke  in  thinking,  that  in  this 
case  the  material  issues,  viz.  those  on  the  recognizance, 
vast  be  entered  for  the  Defendant.  The  other  issues 
will  be  for  the  Plaintiff. 
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1806. 


June  S3d, 

A»,  B,,  C,  and  D., 
agreed  to  jnircliaao 
a  cargo  of  coals, 
in  certain  propor- 


them  respectively 
at  the  rate  of  40 
chaldrona  per  day« 
and  to  settle  their 


Harper  v.  McCarthy  and  Another. 

ASSUMPSIT  upon  the  following  contract. 

''  London,  November  29th,  1885. 
We  whose  names  are  hereunto  suhscribed  as  boyen, 

taken  wid  nLiwel  ^^^^  ^*^  ^^y  Severally  bought  of  Charles  Johmsan,  factor, 
out  of  the  ship  by    for  WUliom  Harper,  owner  or  master  of  the  diip  Jwm, 

the  several  parts  or  proportions  of  the  cargo  or  loading  of 
Holywell  Main  coals,  now  on  board  the  said  ship,  which 
are  annexed  and  opposite  to  our  respective  signatures, 
toni  among  ti^-   ^^^  whole  cargo  Or  loading  being  c<miputed  to  be  8S6 

agreed  that  in  case  chaldrons)  at  forty-four  pouuds  ten  shining^  per  sooi^ 
of  any  loss  or  de-  ^vith  metagcaud  market  dues  to  be  severally  taken  and 
lJT^^iS^w-       received  by  us  respectively,  from  and  out  of  the  said 

ship,  at  and  after  the  rate  of  40  chaldrons  per  day,  and  to 
be  paid  for  by  us  severally  according  to  our  respectire 
proportions  on  delivery  of  the  same,  viz.  one-third  valw 
in  cash,  one-tbird  in  a  note  of  sixty  days,  dated  on  the 
market-day  after  delivery,  payable  to  the  order  of  WU- 
Ham  Harper,  and  the  remaining  one-third  on  the  fourth 
market-day  after  the  said  delivery.  And  we  the  saii 
buyers  further  severally  agree  to  fix  amongst  ourselves  Ae 


ing  on  their  re 
spective  tarns,  or 
by  subsequent  de- 
tention in  working 
oat  the  cargo,  to 
hold  themselves 
severally  and  re- 
spectively tiable 
for  their  several 
and  respective  de- 
faults :  at  the  rate 
of  40  chaldrcms 


per  day,  the  whole    tums  which  wc  shall  respectively  take  in  working  the 

said  cargo,  he  or  they  whose  turn  shall  happen  to  lie 
the  last,  taking  the  full  residue  of  the  cargo,  be  the  swe 
more  or  less  than  the  computation ;  and  we  severally 
bold  ourselves  liable  to  any  loss  or  demurrage  in  case  of 
detention  occasioned  by  not  fixingon  our  respective  tnntf 
as  aforesaid.  And  in  case  also  of  subsequent  detentios 
in  working  out  the  cargo,  we  hold  ourselves  aeyenHf 
and  respectively  liable  for  our  several  and  respedife 


cargo  would  have 
been  cleared  in 
nine  days ',  but  in 
consequence  of 
one  of  the  days 
being  wet  only  5 
chaldrons  were 
taken  out  on  that 
day ;  and  oo  the 
10th  day  some  of 
A.*t  coals  remain- 
ed on  board:  Held  defaults. 

that  u>orldvg'da.yB 

only  were  within  the  meaning  of  the  contract,  and  that  as  one  day  was  wet,  A.  wis  not  boond  Ip  ptf 

demurrage  for  the  10th  day. 

KB. 
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N.  B.  The  seller  agrees  to  allow  the  buyer  or  buyers 
two  pounds  per  cent,  on  the  one-third^  if  paid  in  cash  on 
the  chip's  delivery^  and  two  pounds  per  cent,  on  one- 
third,  if  paid  on  the  fourth  market-day  after  the  ship's 
delivery,  with  one  shilling  per  score  as  corage. 


ChftMroof. 

1st,  William  Hugh  Jones,  buyer  84 

4th^  For  Daniel  McCarthy  and  self,  Denis 

McCarthy,  buyer  -  -  84 

Sd,  For  Nathaniel  West,  self,  and  Joshua  Rick- 

num,  Nathaniel  Core,  buyer  -  84 

3d,  William  Jones,  buyer  -  -  84 

Charles  Johnson,  factor/' 
The  breach  laid  in  the  declaration  was,  ^^  that  after- 
I  wards,  to  wit,  on,  &c.  at,  &c.  the  delivery  of  the  said 
^  cargo  of  coals  from  and  out  of  the  said  ship  commenced, 
and  that  the  same  could,  and  might,  and  would  have  been 
delivered  to  the, said  respective  buyers  thereof  from  and 
qat  ot  the  said  ship,  at  and  after  the  rate  of  40  chaldrons 
per  day,  whereof  the  said  Defendants  had  notice ;  but 
ih%i  by  default  of  the  aforesaid  Defendants  in  not  fixing 
on  their  turns,  or  not  using  or  taking  advantage  of  their 
tarns,  and  not  working  the  said  cargo  as  they  ought  to 
have  done,  and  according  to  the  force,  form,  and  effect 
of  their  said  promise  and  undertaking,  the  said  cargo  was 
not  taken  out  or  received  by  them  the  said  buyers  thereof 
at  and  after  the  rate  of  40  chaldrons  a  day,  or  any  greater 
rate  or  quantity,  but  at  and  after  a  much  less  rate  or 
quantity  than  40  chaldrons  per  day ;  and  that  in  con- 
sequence and  by  reason  thereof,  and  of  the  default  of 
the  said  Defendants  in  that  behalf,  the  said  ship  was 
kept  and  detained  on  demurrage,  and  incumbered  with 
the  said  cargo  of  coals  for  a  much  longer  time  than  she 
would  have  been  if  their  said  share  or  proportion  of  the 
said  cargo  had  been  taken  out  and  received  at  and  after 

the 


1806. 

Uarpsr 

M*Caiitht 
And  AaoCbaCi 
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1806. 

Haiiper 

M'Cartht 
And  Another. 
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the  rate  of  40  chaldrons  per  day,  to  wit,  for  the  spai 

of  one  day  beyotid  the  time  within  which  the  said  car; 

could,  and  might,  and  would,  and  ought  to  have  be< 

taken  out  and  received,  if  said  Defendants  had  perform< 

their  said  promise  and  undertaking;  and  which  detenti< 

was  occasioned  by  the  default  of  said  Defendants  in  th 

behalf;  and  that,  by  reason  of  the  detention  aforesai 

occasioned  by  the  default  of  the  said  Defendants  in  ma 

ner  aforesaid,  the  said  Plaintiflf  not  only  lost  and  was  d 

prived  of  the  use  and  benefit  of  the  said  ship  for  and  di 

ing  the  period  aforesaid,  and  during  which  she  was  kc 

on  demurrage  as  aforesaid,  but  was  also  obKged  to  p€ 

and  did  pay  to  the  meters  and  public  officers  appoint 

to  superintend,  and  who  did  attend  to  superintend  the  w 

loading  and  delivery  of  the  said  last-mentioned  cargo,  an 

to  certain  coal  whippers  or  heavef  s  who  were  employe 

on  board  the  said  ship  for  the  purpose  of  delivering  oi 

and  working  her  said  cargo,  and  were  kept  and  detains 

on  board  for  that  purpose,  and  with  and  under  the  ii 

pression  that  the  said  Defendants  would  have  perfonni 

their  said  promise  and  undertaking,  and  were  unnecc 

sarily  detained  on  board  the  same  by  reason  of  su 

default  of  the  said  Defendants  as  aforesaid,  divers  lar 

sums  of  money,  amounting  in  the  whole  to  a  large  si 

of  money,  to  wit,  3/.  16s.  8c/.'*  There  was  a  second  coc 

upon  an  undertaking  to  clear,  not  stating  the  contra< 

a  third  count  for  not  clearing  at  the  rate  and  within  t 

time  provided  by  43  Geo.  3.  (a)  c.  134.  s.  37.  viz.  at  1 

rate  of  40  chaldrons  per  day,  and  a  fourth  count  for  < 

murrage. 

This  cause  was  tried  before  Sir  James  Mansfield  Ch. 
at  the  Guildhall  Sittings  after  last  Hilary  term,  whei 
appeared  that  the  turns  of  the  Defendants,  and  the  th 
other  buyers,  as  to  the  working  of  the  cargo,  were 

(a)  Local  tnd  penooal  acU  to  bt  judiciaDy  notkvd. 

ci 
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dded  by  lot,  and  the  Defendants  drew  the  last  lot ;  that 
tbe  unloading  of  the  cargo  conunenced  on  the  3d  Decem- 
ber 1805,  and  was  proved  by  the  meter  to  have  been 
wcMied  as  follows : 


1806. 


Dec.  3d.     J\iesday.        W.  H.  Janes. 
4th.     Wednesday,  ditto, 
ditto. 


Cbald.  Vatts.  Biuh. 

15      3      0 
21      0 

1 

0 


5 


7th.     Saturday. 

9th.     Monday. 
10th.     Tuesday. 


ditto. 
5th.     Thursday.     Thanksgiving-day.  0 

6th.     Friday.          West  and  Co.  21  0 

ditto.  10  2 

W.  Jones.  36  3 

We^t  and  Co.  26  1 

ditto.  10  2 

ditto.  5  1 

ditto.  19  2 

W.  Jones.  26  1 

ditto.  15  3 

W.  H.  Jones.  10  2 

Wednesday,  ditto.  5  1 

ditto.  15  3 

McCarthy.  10  2 

12th.     Thursday,     ditto.  21  0 

W.  Jones.  15  3 

McCarthy.  21  0 

ditto.  10  2 


nth. 


13th.     Friday. 
14th.     Saturday,     ditto. 

ditto. 


Deduct 
Thanksg.-day 


11  days. 


21      0 
15      1 


351 


P 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


10  days  delivering. 

It  also  appeared,  that  Monday  the  9th  December  was  a 
'^y  day,  and  that  tbe  working  of  the  cargo  was  so  far 
unpcded  by  the  rain,  that  only  5  chaldrons  and  1  vatt 

were 


Hakper 

V. 

M'Carthy 

And  Another. 


26B 


1806. 


Harpbe 

V. 
M'CilTBT 

And  Another. 
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were  unloaded  on  that  day ;  that  on  the  10th  day  (exdu- 
siveofa^tiiiday,  and  the  Thanksgiving-day,  which  inta- 
vened)  part  of  the  Defendant's  coals  remained  on  board, 
and  that  the  Defendant's  craft  did  not  cOme  alongssideso 
soon  as  they  ought  to  have  done.  At  the  rate  of  40  chal- 
drons per  day,  each  working  day,  the  ship  would  have 
been  cleared  in  nine  days.  The  jury,  under  the  direc- 
tion of  the  Lord  Chief  Justice,  found  a  verdict  for  the 
Defendants. 

A  rule  NUi  for  a  new  trial  having  been  obtained,  in 
this  term. 


Best  Serjt.  was  heard  in  support  of  the  rule.  By  this 
contract  the  default  in  unloading  within  the  time  speci- 
fied, or  rather  at  the  rate  specified,  is  to  be  cast  upon 
some  one  of  the  contracting  parties :  whereas  if  the 
words  ''  we  severally  hold  ourselves  liable,"  &c.  had  not 
been  introduced  into  the  contract,  all  the  parties  to  the 
contract  would  have  been  liable  as  upon  a  joint  contract 
Forty  chaldrons  per  diem  is  the  rate  at  which  the  Defend- 
ants agreed  to  unload  the  vessel ;  and  if  they  have  not 
fulfilled  that  part  of  their  contract,  it  is  no  excuse 
to  allege  that  the  rain  prevented  them  jfrom  working 
the  whole  time,  even  if  that  excuse  were  true,  whidi, 
as  applied  to  these  Defendants,  it  is  not.  In  cases 
arising  upon  charter-  parties  it  frequently  happens  that 
a  ship  is  detained  beyond  the  day  stipulated,  and  that 
such  detention  is  not  imputable  to  the  neglect  of  either 
party,  yet  the  demurrage  is  paid  by  the  freighter;  nor 
was  it  ever  known  that  the  state  of  the  weather  was  set 
up  as  an  answer  to  such  his  liability.  The  same  rule  of 
law  is  applicable  to  this  contract,  and,  indeed,  if  it  weie 
not,  it  might  be  contended  with  success,  that  a  single 
hour's  interruption  in  the  unloading  of  the  cargo  by  rain 
or  any  other  cause  would  release  the  Defendants  fiom 
their  contract  to  unload  at  the  rate  of  40  chaldrons  eadi 

dar. 


i 


IN  THE  FoRTY-sixrii  Ybae  ov  GEORGE  m. 


day.  According  to  the  plain  and  obyious  meaning  of  this 
contract,  the  loss  arising  from  delay  in  unloading  the 
cargo  is  to  fall  upon  the  party  whose  business  is  to  un- 
load, and  upon  the  ship  owner.  The  Defendants  and 
their  co-contractors  are  in  the  nature  of  insurers  as  to  the 
rate  at  which  the  cargo  is  to  be  taken  out.  In  Cook  v. 
Jennings,  7  T.  R.  314.  Lord  Kenyon  says, ''  if  A.  cove- 
nant to  infeoflf  B,.  A.  is  not  released  from  his  covenant, 
though  jB.  will  not  accept  livery  of  seiran,  unless  the  act 
be  frustrated  by  the  act  of  the  covenantee."  The  rain  in 
this  case  is  the  third  person  that  prevents  the  perform- 

r 

ance  of  the  covenant,  and  not  the  covenantee  himself. 
In  Shubrick  v.  Salmond,  3  Burr.  1640.  contrary  winds 
and  bad  weather  were  held  to  be  no  excuse  to  the  owner 
of  a  ship  in  an  action  by  the  freighter  for  not  reaching 
his  port  of  destination  by  a  given  day.  Lord  Mansfield 
observing  *'  the  Defendant  became  the  insurer  of  the  risk 
of  his  getting  there  before  the  1st  of  March"  The 
words  in  this  contract,  '^  at  and  after  the  rate  of  40  chal- 
drons per  day,"  is  a  positive  contract  to  unload  the  ship 
in  such  a  time  as  it  can  be  unloaded  in  by  such  a  daily 
discharge.  A  loss  must  fall  on  one  of  the  partiest  to 
this  contract ;  it  ought  therefore  to  fall  on  the  party  who 
covenants  that  no  such  loss  shall  happen. 


1806. 

V. 

M'CARTny 
And  Another* 


Sir  James  Mansfield  Ch.  J.  The  dispute  between 
these  parties  turns  on  the  true  construction  of  the  con- 
tract. I  doubted  at  the  trial ;  but,  upon  the  whole,  I 
thought  that  the  Defendant  had  done  all  that  he  was 
bound  to  do  under  his  agreement.  The  contract  is  not 
to  unload  the  cargo  in  a  given  number  of  days,  nor  is  it 
a  joint  contract.  The  words  of  the  contract  are,  "  to  be 
severally  taken  and  received  by  us  respectively  from  and 
out  of  the  said  ship,  at  and  after  the  rate  of  40  chaldrons 
per  day ;  now  this  imports  that  some  other  person  is  to 
deliver,  ant)  that  the  Defendants  are  to  take  and  receive 


M'Cartht 
And  Another. 
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1806.         only ;  it  then  adds,  '^  to  be  paid  for  by  us  severally  ac- 
^'^^sT^^       cording  to  oar  respective  proportions."    In  another  part 
V.  the  expression  is  ^^  we  severally  agree  to  hold  oursdves 

liable"  for  not  fixing  the  turns ;  and  again  at  the  conda- 
sion  of  the  agreement,  ^^  in  case  of  subsequent,  detention 
in  working  out  the  cargo,  we  hold  ourselves  severally  and 
respectively  liable  for  our  several  and  respective  defaults." 
On  the  part  of  the  Plaintiff  it  is  contended,  that  this  case 
resembles  those  which  arise  on  charter-parties,  where  so 
much  freight  is  stipulated  for,  the  cargo  being  to  be  de- 
livered in  a  certain  number  of  days  under  the  penalty  of 
incurring  demurrage.     For  the  Defendants  it  is  insisted 
that  such  is  not  the  meaning  of  the  contract,  but  that  in- 
asmuch as  each  contractor  buys  a  separate  part  of  the 
cargo,  and  each  is  to  be  liable  for  his  own  default,  none  of 
them  can  ever  be  obliged  to  take  out  more  than  40  chal- 
drons per  day,  and  that  by  the  aid  of  mere  common  sense 
the  contract  must  be  so  interpreted,  that  if  any  of  the 
parties  is  prevented  from  receiving  his  full  40  chaldrons 
on  any  one  day,  not  by  his  own  default,  but  by  an  acd- 
denty  which  makes  it  impossible  to  deliver  so  large  a 
quantity,  the  whole  time  for  unloading  thereby  becomes 
lengthened  by  the  quantity  so  thrown  out  of  one  day,  and 
which  need  not  be  added  to  the  40 chaldrons  of  any  other 
day.    The  persons  who  make  these  contracts  must  be 
understood  to  make  them  with  a  view  to  the  number  of 
craft  they  can  employ.    Undoubtedly,  if  on  these  days, 
when  they  are  not  unavoidably  prevented  from  taking  and 
receiving,  they  still  do  not  take  and  receive,  they  must 
make  up  the  difference  by  taking  and  receiving  more  on 
some  other  day.     The  default  here  seems  to  me  to  hare 
arisen  from  the  accident  of  the  rain  having  on  one  of  the 
days  made  it  impossible  to  take  and  receive  the  full  quan- 
tity ;  and  I  think,  therefore,  that  the  Defendants  have 
satisfied  the  true  meaning  of  the  contract  by  taking  and 
receiving  at  and  after  the  rate  of  40  chaldrons  per  day. 

1( 
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If  such  be  not  the  true  constnictioir  of  the  agreement  the         1806. 

Defendants  would  have  been  liable  to  demurrage,  though  v^^S-^ 
the  rain  had  continued  during  nine  successive  days.    It         ^^*"* 

has  been  contended,  indeed,  that  the  Defendants,  with  M'Cartbt 

-     .  .  And  Anodiflr. 

their  co-contractors,  have,  as  it  were,  insured  that  all  the 
coals  shall  be  taken  out  of  the  ship  within  a  certain  time. 
I  do  not,  however,  find  any  foundation  for  that  observa- 
tion on  the  face  of  the  contract.  The  word  '*  default," 
used  in  the  agreement,  is  a  very  emphatical  word.  The 
coals  would  all  have  been  unloaded  if  it  had  not  been  for 
the  wet  day.  Can  it  then  be  said,  in  any  fair  sense  of  the 
word  ''  default,"  that  the  Defendants  are  chargeable  in 
consequence  of  this  accident?  The  contracts  entered  into 
in  charter-parties  are  very  different  from  this ;  for  these 
parties  expressly  stipulate  to  deliver  the  cargo  within  a 
given  number  of  days.  But  the  contract  here  is  to  receive 
and  not  to  deliver;  and  the  delay  that  has  occurred  arose 
from  the  circumstance  of  the  weather  being  such  that  no 
delivery  could  take  place.  On  the  fair  construction  of 
the  contract,  therefore,  that  day  must  be  considered  as 
no  day.  Suppose  the  unloading  had  gone  on  regularly 
for  many  days,  at  the  rate  of  40  chaldrons  ptr  day,  and 
then  no  sacks  could  have  been  procured,  would  the  De- 
fendants have  been  guilty  of  a  default  in  not  taking  and 
receiving  what  for  want  of  sacks  could  not  be  delivered 
to  them?  It  seems  to  me  that  any  day  on  which  -it  is 
impossible  to  fulfil  the  contract,  is  to  be  considered  as 
no  day  within  the  meaning  of  the  contract,  each  person 
being  only  liable  for  his  own  default,  and  consequently 
that  these  Defendants  have  been  guilty  of  no  breach  of 
their  contract,  inasmuch  as  they  are  not  chargeable 
with  any  default.  The  case  of  Shubrick  v.  Salmond 
has  no  application  in  this  case. 

RooKB  J.   I  am  of  the  same  opinion.  This  case  does 
not  turn  upon  any  general  principles  of  law,  but  upon  the 
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180&         peculiar  nature  of  the  contract    Where  a  contract  is 
express^  it  must  be  strictly  complied  with :  but  here  the 
contract  is  very  equivocal,  and  its  t^ms  favooiable  to 
M'Cabtst       ^q  Defendant   It  is  not  a  contract  that  the  cargo  shall 

And  Ano^iar. 

be  delivered  within  nine  days ;  that  constmction  is  only 
implied  from  the  agreement  to  take  and  receive'  them  at 
and  after  the  rate  of  40  chaldrons  per  day.  Bat  nothing 
can  be  more  easy  than  to  specify  the  precise  time  withm 
which  the  cargo  shall  be  unloaded,  if  it  be  the  intentiAii 
of  the  parties  to  have  it  unloaded  within  a  precise  tine. 
The  parties  to  the  contract  make  themselves  severally 
liable  for  their  respective  de&ults.  In  order  to  see  whe- 
ther the  Defendants  are  guUty  of  any  default,  we  must 
inquire  whether  the  coals  have  been  taken  and  received 
by  them  at  and  after  the  rate  of  40  chaldrons  per  day. 
Within  the  true  meaning  of  the  agreement  no  day  is  to 
be  deemed  a  day  but  what  is  such  in  the  common  coons 
of  business.  In  short,  the  Defendants  are  to  take  and 
receive,  if  those  whose  business  it  is  to  deliver  ave  able 
to  deliver.  If  the  contract  had  been  to  unload  in  nine 
days,  theUj,  Sunday  intervening,  the  Defendants  most 
have  worked  double  on  some  other  day.  Such  days 
only  as  were  fit  for  work  appear  to  me  within  the  cen- 
tract.  Suppose  the  servants  of  those  whose  business 
it  was  to  deliver  had  refused  to  work»  conld  any  de- 
fault in  the  Defendants  have  arisen  from  such  non- 
delivery 7  The  question,  therefore,  is.  Whether  on  this 
agreement,  if  a  wet  day  intervene  during  the  early  tums^ 
any  of  the  later  turns  are  thereby  driven  to  take  and 
receive  a  larger  quantity  than  at  and  after  the  rate  irf 
40  chaldrons  p^  day  ?  The  time  employed  in  nnloading 
is  calculated  to  unload  the  vessel  at  a  certain  ratejMr 
day,  and  there  is  not  an  additional  number  of  craft  to 
remedy  the  loss  of  time  occasioned  by  each  wet  day. 

Chambsb 
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Ch  AMBRB  J.  I  see  this  qaestion  in  a  different  point  of 
view.  The  contract  is  certainly  rather  obscurdy  worded^ 
but  were  it  not  for  the  opinions  already  delivered,  I  should 
have  no  difficulty  in  constniing  it  to  be  a  cmitract  for  tUe 
unloading  of  the  coals  in  so  many  days.  It  is  true  the 
agreement  does  not  expressly  state  that  the  coals  shall 
be  unloaded  in  any  specified  number  of  days,  but  it  says 
they  shall  be  taken  and  received  at  and  after  the  rate  of 
40  chaldrons  per  day.  It  becomes,  therefore,  a  mere 
matter  of  computation  withinf  how  many  days  the  cargo 
is  to  be  unloaded.  From  this  computation  Sundays  and 
Fast  or  Thanksgiving-days  are  to  be  excluded,  because 
the  law  excludes  them.  But  I  cannot  think  that  an  in- 
tervening wet  day  is  any  excuse.  On  the  face  of  the 
contract  there  is  no  impracticability.  Indeed  it  appears 
that  68  chaldrons  were  taken  out  on  one  day ;  therefore 
it  is  clear  they  might  all  have  been  removed  within  the 
time.  Why  are  we  to  vary  the  contract?  The  contract 
is  either  to  take  and  receive  the  coals  or  pay  the  demur- 
rage. Supposing  every  one  of  the  nine  days  to  have  been 
wet,  the  loss  must  have  fallen  on  the  buyers.  The  en- 
gagement is  not  express  that  the  cargo  shall  be  unloaded 
within  a  certain  time,  but  if  it  be  not  unloaded  that  the 
buyer  shall  pay  for  the  delay.  There  appears  to  me 
more  difficulty  in  explaining  the  contract  with  respect  to 
the  defaults  of  the  purchasers,  and  in  deciding  how  they 
are  respectively  liable.  But  in  this  case  there  seems  to 
be  a  default  expressly  fixed  on  the  Defendants.  Even 
if  we  allow  them  the  benefit  of  the  surplus  quantity  of 
coals  removed  in  some  of  the  days  in  the  preceding  turns 
they  would  not  have  executed  their  agreement.  I  think 
we  should  be  opening  a  great  field  for  litigation,  if,  upon 
the  construction  of  these  contracts,  we  were  not  to  hold 
the  buyers  liable  to  demurrage,  where  even  by  wet  wea- 
ther they  are  prevented  from  taking  and  receiving  the 
coals  at  the  stipulated  rate  per  day ;  and  that  we  should 
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.1806.         have  to  inquire  with  much  minuteness  how  much  of  the 
weather  was  wet  and  bow  much  dry.    Here  the  coak 
have  not  been  taken  and  received  at  and  after  the  rate  of 
M'CinTiiY       4Q  chaldrons  per  day ;  I  think,  therefore,  the  Plaintiff 

And  Aaocbtr.  m-  ^  j 

is  entitled  to  a  new  trial. 

Rule  discharged. 

Mr.  Juftka  Hituh  wm  alwent  during  die  whole  of  thU  term  fiom  in Jispoeiuoii. 
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In  the  Forty-seventh  Year  of  the  Reign  of  Gborge  III. 


(IN  THE  HOUSE  OF  LORDS). 

LucENA  V.  Craufurd  and  Others  in  Error  (a). 

^T^HIS  was  a  writ  of  error,  brought  to  revise  the  judg- 
ments of  the  Courts  of  King's  Bench  and  Exchequer- 
chamber,  given  for  the  Defendants  in  error  upon  a  bill 
of  exceptions. 

For  an  abstract  of  fhe  record  in  this  case,  see  8  Bos. 
Jr  Putt.  75.  In  addition  to  what  is  there  to  be  found,  it 
is  now  material  to  state  (what  was  not  supposed  to  be  of 
any  consequence  at  the  time  of  the  argument  in  the  Ex- 
chequer-chamber), that  the  first  count  of  the  declaration 

(a)  S.  C.  1  Taunt.  5f  5,  and  vide  Knox  ▼.  Wood,  1  Citopb.  545.     Stirling  ▼• 

Vaughmn,  f  Campb.  *tt5,  S.  C.  11  East,  618.     PuUtr  ▼.  Staniforth,  11  East, 

951.  tar.     Kouih  ▼•  Thompton,  15  East,  t74.     Robertun  ▼.  HamilUm,  14  Etmt, 

S^.     Taylor  t.  WiUon,  15  East,  524.  552.     Hagidom  t.  Olivirwn,  2  M.  &  S. 

485.    HttZ/T.Piefcers^,lB,&B.282. 
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1806.         particularized  the  periods  at  which  the  several  ships  there- 
^"^"^^^       in  mentioned  were  lost     It  averred  that  the  Houahle^. 

LUCENA  .    .  ^,^  , 

V.  with  part  of  her  cargo,  was  lost  by  perils  of  the  seas  on 

A^^othi^'!       *®  ^^  ^  September  1795;  that  the  Surck6akce  and  her 
In  Error.         cargo  were  lost  by  perils  of  the  sea  on  the  5th  of  SepUm- 
ber  1795 ;  that  the  Dordrecht  was  disabled  by  perils  of 
the  sea  on  the  IStfi  of  September  11%5,  but  win  cfemried 
into  Ireland  and  there  sold,  and  the  cargo  brought  to 
London  ;  and  that  the  Zeeleiye  was  lost  by  perils  of  die 
sea  on  the  90th  of  September  179ft»    That  the  secrad 
count  upon  which  a  verdict  was  found  for  the  Defimdant 
below,  averred  the  interest  in  the  property'insured  to  be 
in  his  majesty ;  that  the  policy  was  made  oil  his  majesty's 
account,  and  that  the  commissioners  had  given  directions 
to  the  agents  to  negotiate  policies  on  his  majesty*s  ac- 
count.   And  that  the  third  count,  upon  Which  a  vekdict 
was  also  found  for  the  Defendant  below,  averred  that  t&e 
shi^s  and  caigoes  were  the  propeity  of  foveigneAk 

The  Plaintiff  in  error  having  assigned  the  same  ema 
as  in  the  Exchequer-chamber,  prayed  that  the  judgment 
of  that  Court  might  be  reveised ;  for  that  following 
among  other  reasons : 

1st,  Because  a  policy  of  insurance  being  both  in 
form  and  in  substance  a  contract  of  indemnity^  thepaftj 
who  claims  the  benefit  bf  indemnification  toader  it  must 
show  that  a  loss  has  been  sostidned  by  him  npon  ike  sub- 
ject insured,  and  for  that  purpose  must  necessarily  piofe 
that  he  had  at  the  time  some  right  of  proper^  ia  fliat 
subject  susceptible  of  loss  or  danmifioatioa. 

2nd,  Because  there  is  a  material  distinction  iMtweea  a 
contract  of  wager  and  a  contrtot  of  insurance*;  the  fiat 
may  have  for  itisi  subject  any  s)[>ecuiative  chatacetir  eK^ 
pectation,  however  vague  or  uncertain,  and  may  be 
claimed  without  proof  of  loss  oic  damage  having  aocned 
to  the  party  for  whose  benefit  it  ii  demanded ;  but  a  cos- 
tract  of  insurance  cannot  have  istach  chiance  or  expeda- 
ticm  for  its  object^  becaiase  bare  chance  or  exfectatjon, 
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thoagfa  liable  to  f<iil^te  and  disi^[>pointiiient^  are  not  sus- 
ceptible of  loss  or  da^nifipation,  and  therefore  canupt 
bo  made  the  objects  of  an  indemnity,  which  presuj^poses 
the  lo9s  of  some  right  of  property,  either  in  possession 
or  in  action. 

3rd,  Bepause  in  the  first  count  of  the  declaration  it  is 
alleged  by  the  Defendants  in  error,  that  they,  as  com- 
missioner^  under  and  by  virtue  of  the  said  act  of  parlia* 
ment,  and  the  said  commission  at  the  time  of  the  sailing 
Qf  the  said  s)ups  from  St  Helena,  and  from  thence  until 
the  time  of  t|ie  losses,  were  interested  in  ihe^aid  ships 
and  goods  to  the  amount  of  the  money  inaured,  and  that 
the  insunMice  was  made  for  their  use,  benefit,  and  ac- 
count, as  moh  commissioners :  this  is  a  material  allega- 
tion, importing  that  the  object  of  the  insurance  was  an 
interest  which  the  Defendants  in  error  themsdves  had, 
and  disavowing  ita  having  been  effected  for  the  use,  be- 
nefit,  or  account  a[  any  other  persons.  .  In  maintenance 
of  such,  averment  the  Defendants  in  error  are  bound  to 
prove  an  interest  in  themselves,  which  will  support  an 
insurance  made  on  their  own  account,  and  proof  of  an 
interest  in  other  persons  for  whose  benefit  they  might 
have  made  an  insiurance,  cannot  upon  this  record  avail 
them. 

4th,  Bef^ause  in  legal  la^guage  **  to  be  interested  in" 
or  *^  to  have  an  interest  in,"  apy  given  property,  does 
not  merely  d^ote  an  anxiety  or  solicitude  for,  or  even 
an  expected  benefit  firom,  its  preservation.  But  it  im- 
ports a  right  of  property  in  it,  either  general  x>r. special, 
in  possession  or  in  action,  defeasible  oripdefeasible.  No 
etbtf  interest  is  capable  of  being  vindicated  either  in 
law,  or  in  equity,  or  is  susceptible  of  loss  or  damnifica- 
tion, and  therefore  no  other  can  be  made  the  subject  oi 
a  contract  of  indemnity. 

5th,  Because  the  authority,  power,  and  interest  of  the 
Defendants  in  ^ncoTj^a^  pQnmMssioners,  is  fouBjded  upon 
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1806.  and  circumscribed  by  the  act  of  35  Geo.  3.  c  80.  »•  31. ; 
and  the  commissioners  granted  by  his  majesty  neither  did 
nor  could  exceed  the  powers  given  by  that  act.  The 
Defendants  in  error  are  thereby  authorized  to  take  into 


LOCKNA 
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in  Error.  their  possession  and  under  their  care,  all  ships  and  car- 
goes belonging  to  theinhabitants  of  the  United  Rrcvinttt^ 
which  had  then  been,  or  might  thereafter  be  detained  in 
or  brought  into  the  ports  of  this  kingd(»n.  The  power, 
authority,  and  interest  of  the  Defendants  in  error,  is  cob- 
fined  to  ships  and  cargoes, ''  detained  in  or  br01^^t  into 
the  ports  of  this  kingdom :"  beyond  that  descriptioii  of 
property  they  had  neither  power,  authority,  or  interest 
As  agents  they  had  no  other  ships  or  cargodfei  to  takecaie 
of,  and  as  commissioners  they  could  not  have  property  or 
interest  in  any,  except  those  which  the  statute  and  their 
commission,  had  actually  attached  upon.  When  the 
ships  in  question  sailed  from  67.  Helena  they  had  not  beei 
detained  in  or  brought  into  the  ports  of  this  kiBgdoB, 
and  did  not  come  within  the  description  of  property  in 
or  over  which  the  Defendants  in  error,  had  any  sort  of 
interest,  power,  or  authority.  It  is  not  therefore  true, 
as  they  have  alleged,  that  they  as  commissioners' wm 
interested  in  the  said  ships  and  goods,  at  the  time  of  their 
sailing  from  Si.  Helena^  though  they  might  possibly  be 
anxious  and  solicitous  for,  and  expect  a  benefit  fron, 
their  being  brought  into  the  ports  of  this  kingdom,  kmd 
thereby  placed  under  their  power  and  authority,  if 
commissioners  they  could  not  possibly  have  any  other 
description  of  interest  in  these  ships  or  cargoes  befim 
their  arrival  in  England, 

6th,  It  is  stipulated  by  the  policy,  that  the  adventue 
on  the  goods  to  be  insured  by  it,  should  begin  from  their 
being  loaded  on  board  the  ships  at  iSlf.  Helena.  Hie 
loading  of  the  goods  at  St.  Helena  is  ther^ore  a  condi- 
lion  precedent  to  the  inception  of  the  risk  upon  then, 
and  it  not  appearing  upon  the  record  that  this  oonditioB 
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has  been  complied  with,  but  on  the  contrary,  it  being         1800. 
stated  in  the  declaration,  by  the  Defendants  in  error, 
that  the  goods  were  not  loaded  at  St.  Helena^  the  Plain- 
tiffs in  error  cannot  be  compdled  to  perfonn  their  part       Crauiuro 
of  the  contract.  2n  Emt. 

T.  Erskinb. 

D.  GiLBS. 

9 

• 

The  Defendants  in  error  pniyed  that  the  said  judg- 
ment might  be  affirmed,  for  the  following  among  other 
reasons: 

1st,  Because  the  ships  and  goods  whereon  the  assur- 
ance was  made  were  ships  and  goods  belonging  to  the 
inhabitants  of  the  United  Provinces,  intended  and  di- 
rected by  his  majesty  to  be  brought  into  the  ports  of  this 
kingdom,  and  under  the  circumstances  in  which  they 
stood,  when  they  were  insured,  would,  if  they  had  ar- 
rived in  this  kingdom,  have  come  to  the  possession,  and 
been  under  and  subject  to  the  mana^ment,  sale,  and 
disposition  of  the  Defendants  in  error,  as  commissioners 
by  virtue  of  the  before-mentioned  commission  and  act  of 
parliament,  which  in  express  terms  authorized  them  to 
take*  into  their  possession^  and  under  their  care,  and  to 
manage,  sell,  or  otherwise  dispose  of,  ships,  goods,  and 
effects  belonging  to  tho  inhabitants  of  the  United  Pro- 
vinces, which  had  been,  or  might  be  detained  in,  or 
brought  into  the  ports  of  this  kingdom ;  and  although 
those  ships  and  goods  were  (after  making  the  insurance, 
upon  the  breaking  out  of  hostilities  between  this  king- 
dom and. the  United  Provinces) condemned  in  the  High 
Court  of  Admiralty  as  prize^  yet  that  did  not  vary  the 
destination  or  disposition  of  those  ships  and  goods,  espe- 
cially as  his  majesty,  in  his  instructions  to  the  Court  of 
Admiralty  for  the  adjudication  of  such  ships  and  goods 
as  prize,  has  exjpressly  reserved  to  the  Defendants  in 
error  the  care^  sale,  and  management  thereof,  as  well 

before 
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1806.         before  as  after  final  adjudication,  according  to  thd  pfo- 
^^^•^^^^^       visions  of  the  said  act. 

••  2nd,  Because  the  Defendants  in  error  (in  the  event  of 

A^' o7b^,  ^«  sfciP»  and  goods  insured  coming  into  this  kingdom) 
Jn  Error.  were  by  the  act  of  parliament  and  commission  consti- 
tuted trustees  or  consignees  thereof,  and  would  liave  had 
a  power  to  take  them  into  their  custody,  and  to  manage, 
sell,  or  otherwise  dispose  of  them  for  the  benefit  of  his 
majesty,  or  such  others  as  might  be  beneficially  eAtifled 
thereto ;  and  nothing  but  the  perils  and  dangers  insured 
against  by  the  policy  could  prevent  those  ships  and 
goods  from  actually  coming  to  the  custody,  possessloD, 
and  power  of  the  Defendants  in  error  under  the  act  of 
parliament  and  commission.  Suck  a  contingent  inte- 
rest, it  is  submitted,  is  an  interest  upon  which  a  legal 
and  valid  assurance  may  attach,  the  object  of  it  not 
being  gaming  or  wagering,  but  really  and  bond  jlde  to 
secure  to  the  Defendants  in  error,  as  trustees  or  con- 
signees for  others,  the  benefits  which  would  accrue  if  tbe 
insured  property  arrived,  and  which  would  be  lost  if 
that  property  were  lost. 

V.  GtBBS. 

J.  A.  Paak. 
G.  Wood. 

The  case  was  argued  during  TVinity  term  1804,  at  tbe 
Bar  of  the  House,  by  Erskiike  and  Giles  for  the  Plaintiir 
in  error,  and  by  Gibbs  and  Park  for  the  Defendants  in 
error. 

On  the  motion  of  the  Lord  Chancellor  (EUonJ  the  fol- 
lowing questions  were  proposed  to  the  learned  Judges 
on  the  4th  of  Febmary  1805. 

1st,  Whether  regard  being  had  to  the  true  meanii^ 
and  legal  effect  of  the  act  of  tbe  9Sth  year  of  his  majes- 
ty's reign,  in  the  first  count  of  the  dechuratiim  mentioDed, 
and  the  royal  commission  in  the  said  ccnttA  mentioned. 
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bearing  date  the  ISth  day  of  June  1795,  it  was  or  was 
not  in  law  competent  t*  his  majesty  to  order  the  several 
ships,  goods,  and  meischandiaEes  in  the  said  first  count 
mentioned  as  belonging  to  subjects  or  inhabitants  of  the 
United  Provinces,  and  tiierein  motioned  to  have  been 
taken  and  seised  at  sea  by  the  commander  of  one  of  kds 
majest/s  ships  of  war,  to  tiie  intent  that  the  same  might 
be  brought  into  the  poets  of  Qreai  Britain  to  be  restored 
(after  the  same  had  been  so  takea  and  seized)  to  the  sub- 
jects and  inhabitants  of  the  said  United  Provinces  to 
whom  they  respectively  bdonged,  either  whilst  such 
43hips  and  goods  were  upon  the  voyage  in  the  said  count 
mentioned,  and  before  they  were  brought  into  the  ports 
of  Great  Britain,  or  upon  their  arrival  in  such  ports,  or 
to  order  and  direct  such  ships  and  goods  to  be  carried 
into  any  ports  of  Great  Britain  f 

2nd,  Whether,  according  to  the  true  intent,  meajoing, 
and  legal  eifect  of  the  smd  act  of  parliament  and  com- 
mission, and  regard  being  had  to  his  majesty's  I^gal 
light  and  interest  in  the  property  of  enemies  taken  and 
•seized  before  hostSities,  but  remaining  at  the  time  when 
hostilities  take  place  in  possession  of  those  who  by  his 
orders  had  previously  taken  and  seized  the  same,  the 
Plaintiffs  in  this  case,  as  such  commissioner^,  <as  in  the 
first  count  of  tlie  declaration  mentioned,  had  any  and 
what  legal  interest  in  or  aut^iority  to  take  into  their 
possession  and  under  their  care,  and  to  manage,  seH, 
and  dispose  of,  according  to  the  said  act  of  pariiament 
and  commission,  and  such  commission  as  aforesaid,  all 
or  any  of  the  ships  mentioned  in  the  said  count,  or  their 
cargoes,  which  arrived  in  the  ports  -of  Great  Britain 
after  the  issuing  of  his  majest/s  proclamiition  of  the 
16th  day  ci  September  1785,  proved  and  given  in  evi- 
dence to  the  jury  in  this  cause,  or  after  hostilities  were 
<M>mmenced  by  his  majesty  against  the  Ufdted  Provinces 
in  the  declaration  mentioned? 

3rd,  Whe- 
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3rd,  Whether  upon  the  matters  appearing  to  haye  beeo 
produced  and  given  in  evidence  in  this  cause,  if  tme^tlw 
Plaintiffs,  notwithstanding  such  act  and  commission  ai 
aforesaid,  were  duly  and  effectually  constituted  agents  ob 
behalf  of  his  majesty,  for  the  care  and  management  of 
such  of  the  several  Dutch  ships  mentioned  in  the  order 
of  council  of  the  26th  of  November  1795  (given  in  evi- 
dence in  this  cause),  to  have  been  sent  into  the  kingdom 
of  Ireland,  as  are  mentioned  in  the  1st  count  of  the  said 
declaration,  and  in  the  said  order,  and  the  sole  interest  in 
which  ships  so  sent  in  is  by  the  said  order  alleged  to  be 
vested  in  his  majesty.  And  whether  after  such  order, 
and  after  the  Plaintiffs  took  possession  in  Irelamd,  and 
after  such  declaration  of  hostilities  as  aforesaid,  the 
authority  of  the  Plaintiffs  to  continue  such  ships  under 
their  care  and  management  in  Ireland,  or  in  Great  Bri- 
tain, was  an  authority  to  be  considered  in  law  as  vested 
in  them  as  such  commissioners,  as  in  the  dedaratioii 
mentioned  by  virtue  of  the  said  act  of  parliament  and 
commission  aforesaid,  or  as  agents  appointed  by  the 
said  orders  in  council,  regard  being  had  to  the  effect  of 
the  said  proclamation  of  the  said  16th  Sqf^ember  1796, 
and  the  proceedings  and  sentences  of  the  High  Court  of 
Admiralty  given  in  evidence  in  this  cause. 

4th,  Whether  upon  the  several  matters  produced  and 
given  in  evidence  to  the  jury  in  this  cause,  if  true,  the 
said  ships  and  goods  in  the  declaration  mentioned  to  have 
been  lost,  as  to  each  of  the  said  ships  respectively,  and 
the  goods  laden  on  board  each  of  them  respectivdy,  re- 
gard being  had  to  the  respective  times  of  the  losses 
thereof,  as  stated  in  the  first  count  of  the  declaration,  and 
the  date  of  such  proclamation  as  aforesaid,  and  all  the 
matters  produced  in  evidence,  and  to  such  orders  and 
directions,  if  any,  as  his  majesty  might  lawfully  give  re- 
specting the  restoration  thereof  to  the  subjects  and  inha- 
bitants of  the  United  Provinces,  to  whom  they  had  be- 
long 
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longed,  or  respecting  their  destination  to  other  ports 
than  those  of  GrecU  Britain,  were  ships  and  goods  which 
according  to  the  legal  meaning  of  the  averment  in  the 
said  first  count  in  the  said  declaration,  if  they  had  ar- 
rived at  the  port  of  Xondon  from  the  voyage  in  the  de- 
claration mentioned,  the  Plaintiffs  as  such  commission- 
ers as  in  the  declaration  mentioned,  were  and  would  upon 
such  arrival  have  been  authorized  to  take  into  their  pos- 
session and  under  their  care,  and  to  manage,  sell,  and 
dispose. of,  according  to  the  efiect  and  form  of  the  said 
commission  and  actof  parliament,  as  the  Plaintiffs  have 
in  the  first  count  of  their  declaration  alleged  ? 

5th,  Whether  upon  the  several  matters  so  produced 
and  given  in  evidence,  if  true,  and  such  regard  being  had 
as  aforesaid,  the  Plaintiffs,  as  such  commissioners  as 
aforesaid,  under  and  by  virtue  of  the  said  act  of  parlia- 
ment and  commission,  were  at  the  time  of  the  sailing  of 
the  ships  in  the  said  count  of  the  declaration  mentioned 
respectively  from  St.  Helena,  as  in  the  said  count  is 
mentioned,  and  from  thence,  and  until,  and  at  the  time 
of  the  several  losses  herein  mentioned,  interested  in  the 
said  ships  and  goods  in  any  and  what  manner,  and  ac- 
cording to  the  legal  meaning  of  the  said  word  **  inte- 
rested," as  used  in  the  first  count  of  the  declaration ;  so 
that  a  legal  and  valid  assurance  could  be  effected  on  the 
said  goods,  and  on  the  bodies  of  the  said  ships,  by  the 
Plaintiffs  as  such  commissioners  for  their  use,  benefit, 
and  account  as  such  commissioners  ? 

6th,  Whether  if  the  said  several  averments,  or  either 
of  them  accordiug  to  the  legal  import  thereof,  are  or  is 
not  made  good  by  the  several  matters  produced  and  given 
in  evidence  in  this  cause  on  the  part  of  the  Plaintiffs,  the 
Plaintiffs  can  in  point  of  law  be  considered  as  having 
maintained  the  issue  on  their  parts?  And  whether  such 
averments,  or  either  of  them,  are  unnecessary  to  be  made 
good  in  this  case,  or  can  be  rejected  as  surplusage? 
Whether  after  the  passiug  of  the  19  Geo.  2.  c.  37.  it  was 

necessary 
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necessary  in  die  law  in  a  declaration  in  an  action  bfougiit 
npon  a  policy  of  assurance  effected  upon  a  Briiish  sUp 
for  the  Plaintiff  in  such  action^  to  make  any  ayermeiit 
toncfaing  liis  interest  therein^  which  was  not  necessaiy  to 
be  made  in  such  declaration  previous  to  the  passing  of 
tiiat  act  of  parliament  ? 

Tfh,  Whether  the  said  Plaintifis,  as  such  commisskni- 
ers  as  in  the  said  first  count  of  the  said  declaration  men- 
tioned, had  in  law  any  such  interest  in  tiie  bodies  of  die 
said  ships  respectively,  and  goods  laden  therein  respec- 
tively and  assured,  as  was  capable  of  being  abandoned 
by  them  in  any  circumstances  as  such  commissioneis  or 
otherwise  to  tiie  assurers,  and  more  especially  after  the 
issuing  of  the  .said  proclamation  of  the  15Ch  September 
1795 ;  and  if  not,  whether  their  incapacity  to  make  sad 
abandonment  does  in  law  in  any  manner  affect  the  va- 
lidity of  the  assurance  stated  by  the  said  first  coiont  to 
have  been  made  as  therein  is  mentioned  f 

8th,  Whether  assuming  that  the  Plaintiffs,  as  siidi 
commissioners  as  aforesaid,  would  be  entitied  to  a  rea- 
sonable recompence  or  profit  for  service  to  be  perfonned 
in  respect  to  the  ships  and  goods  in  the  first  count  men- 
tioned, in  case  the  same  lAould  arrive  in  a  Britigk  port, 
their  titie  to  such  recompence  or  profit  was  by  law  in- 
surable against  marine  risks  happening  antecedent  to 
their  arrival,  and  consequentiy  previous  to  the  period  ct 
such  service?  And  in  case  the  same  was  by  law  insur- 
able, was  it  necessary  that  the  assurance  should  be  made 
conformable  to  the  enactment  in  the  first  section  of  the 
act  19  Geo.  3.  r.  87f  And  can  the  policy  of  assurance 
in  the  first  count  of  tiie  declaration  in  this  case  stated, 
be  considered  as  a  policy  effected  on  such  interest  of 
the  commissioners,  if  such  they  had,  and  die  same  is  an 
insurable  interest  T 

The  learned  Judges  not  being  agreed  npon  all  the  an* 
swers  to  be  given  to  the  above  questions,  delivered  their 

opinions 
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opiniofis  in  the  following  order,  on  several  days,  in  the 
months  of  June  and  Jtrfy  1806. 

Graham  Baron  (a),  Chambrb  J.,  Lb  Blanc  J., 

liAWRBNCB  J.,  ROOKB  J.,  GROSB  J.,  THOMPSON  Ba- 

ron,  Hbath  J.,  McDonald  Ch.  Baron,  and  Sir  Jambs 
Mansfibld  Ch.  J.  of  the  Conunon  Fleai^. 


1806. 

LOCIVA 

t. 
Craopuao 

And  Otlien» 

In  BfTOTa 


Upon  the  first  question  the  learned  Judges  were  nna- 
nimonsly  of  opinion  that  it  was  in  law  competent  to  his 
majesty  to  order  the  several  ships,  goods,  and  merchan- 
dizes in  the  first  count  of  the  declaration  mentioned  to 
be  restored  to  the  subjects  and  inhabitants  of  the  United 
Provinces,  to  whom  they  respectively  belonged,  either 
while  such  ships  and  goods  were  upon  the  voyage,  and 
before  they  were  brought  into  the  ports  of  Great  Britain, 
or  upon  their  arrival  in  such  ports,  or  to  order  such  ships 
and  goods  to  be  carried  into  any  ports  other  than  the 
ports  of  Great  Britain.  They  thought  that  the  words  of 
the  35  Geo.  3.  c.  80.  s.  21.  empowering  his  majesty  to 
authorize  the  commissioners  to  take  such  ships  and  car- 
goes into  their  possession  and  under  their  care,  and  to 
manage,  sell,  or  otherwise  dispose  of  the  same  to  the 
best  advantage,  must  be  confined  to  a  disposition  of  such 
ships  and  cargoes  of  a  Similar  nature  to  what  is  expressed 
by  the  accompanying  words,  namely,  a  disposition,  the 
object  of  which  should  be  to  prevent  the  ships  and  goods 
(Vom  perishiifg,  and  that  as  there  was  nothing  in  the  act 
of  paiiiament  restraining  the  king's  prerogative,  his  right 
to  restore  the  ships  and  cargoes  to  the  Dutch  owners 
could  not  be  taken  away ;  though  with  regard  to  such 
ships  and  cargoes  as  had  actually  arrived  in  the  ports  of 
Great  Britain,  and  been  taken  possession  of  by  the  com- 
missioners, some  of  the  learned  Judges  observed  that  a 


(a)  Mr.  BaroD  SutUm  not  baTing       when  the  cue 
twen   upon  (the  bench  at   the  time      opiaioa. 


aigiied,  gave  no 

further 


280 


CASES  IN  MICHAELMAS  TERM 


1806. 


LoCtMA 

V. 

Caaoford 

And  Otbert, 

In  £m>r. 


further  order  of  council  might  perhaps  be  necessary  to 
authorize  the  commissioners  to  restore  them. 

To  the  second  question^  Graham  Baron,  Rookb  J., 
Grose  J.^Hbath  J.^and  Sir  Jambs  MAN8PiBL.DCh.J.^ 
answered  in  the  affirmative,  and  argued  in  sabstance  as 
follows : — It  is  clear  that  the  declaration  of  hostilities 
gave  to  the  king  an  inchoate  exclusive  right  to  whaterer 
of  these  ships  and  goods  was  liable  to  be  copdemned  as 
prize,  and  that  the  king  had  the  sole  right,  if  he  had  been 
pleased  to  exercise  it,  of  taking  all  these  ships  on  dieir 
arrival  in  Great  Britain  or  elsewhere  into  his  own  pos- 
session, and  under  his  own  care,  and  of  appointing  agents 
and  disposing  of  them  as  he  might  think  fit.  But  at  the 
date  of  the  act  of  parliament  and  conmiission,  and  whei 
the  order  for  the  seizure  of  these  ships  was  issued,  the 
event  of  a  commencement  of  hostilities  was  undoubt- 
edly in  contemplation.  ^  It  might  almost  be  said  to  have 
been  impending,  and  foreseen  as  unavoidable.  It  couU 
not,  therefore,  have  been  the  intention  of  the  lq;isla- 
ture  or  of  the  king  to  appoint  a  commission  at  great  ex- 
pence,  and  with  great  preparation,  which  an  event  so 
probable  and  imminent  was  ipso  facto  to  annul.  No- 
thing can  be  more  general  than  the  words  of  the  com- 
mission ;  they  refer  to  ships  which  were  seized,  or  ordered 
to  be  seized,  without  any  limitation  of  the  time  when 
the  power  of  the  commission  should  cease.  Nor  is 
there  any  reason  why  the  event  of  hostilities  should  make 
any  diflference.  Though  the  king  was  put  in  the  jdace  of 
the  Dutch  proprietors,  the  objects  of  the  commission  re- 
mained essentially  the  same.  It  was  not  an  ordinary  case 
of  prize.  Many  of  the  Dutch  proprietors  were  known 
to  be  well  affected  to  this  country ;  many  might  be  ex- 
pected to  take  refuge  here.  It  was  a  principal  object 
of  the  commissioners  to  inquire  how  they  stood  affected, 
and  to  dispose  of  the  property  accordingly.     Powers  in 

amity 
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amity  with  this  coantiy,  neutrals,  and  British  subjects         IdOff. 
on  the  faith  of  the  neutrality  of  Holland,  had  embarked       >^v^w^ 
large  property  on  board  these  ressels,  and  these  mterests  «. 

could  only  be  provided  for  by  a  special  commission.  The       Aiid*otbw^ 
power  of  these  commissioners  was  much  more  iBXtensire        in  £m>r. 
than  that  of  prize  agents ;  for  the  power  of  a  prize  agent 
extends  only  to  the  taking  care  of  a  ship  and  managing 
it  during  the  existence  of  a  suit  in  the  Admiralty  Court. 
No  person  could  possibly  suffer  from  the  continuance  of 
this  power  in  the  commissicmefs :  they  were  to  take 
possession  and  manage  for  the  benefit  of  those  who  mighi 
be  ultimately  entitled,  whether  the  Dutch  owners  or  the 
king.  The  king  might  certainly  have  revoked  this  power 
if  he  had  thought  fit;  but  he  has  not  done  so  by  any 
public  act  or  declaration.    The  crown  appointed  them 
prize  agents  for  the  purpose  of  l^iving  them  as  much 
power  over  the  ships  in  question  in  the  ports  of  Ireland 
as  they  had  under  the  original  commission  in  the  ports  of 
this  kingdom,  and  to  enable  them  to  bring  the  ships 
within  their  jurisdiction  as  commissioners.    This  inter- 
pretation is  warranted  by  the  king's,  instructions  to  the 
Court  of  Admiralty,  dated  the  10th  day  of  Octobiar, 
which  were  given  almost  a  month  after  the  declaration  of 
hostilities  (15th  of  September),  and  which  suppose  that 
thecommissioners  may  take  possession  of  ships  after  that 
time  to  be  brought  into  Great  Britain.    They  direct  the 
-Admiralty  to  proceed  to  the  adjudication  of  such  ships, 
&c.  '^  of  which  possession  bad  been  taken,  or  should  be 
taken  by  the  said  commissioners,"  and  reserved  to  the 
commissioners  the  care,  sale,  and  management  there- 
of, as  well  before  as  after  final  adjudication.     In  the 
ordinary  course  of  proceedings  prize  agents  would  be 
appointed  for  the  management  of  these  ships;  but  by 
these  instructions^  the  king,  without  conferring  any  new 
power  on  the  commissioners,  reserves  to  them  the  care, 
sale,  and  management  of  the  ships.    According,  to  the 

argument. 
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180&.  argmoBt,  Uierefotfe,  of  the  Plaintiff  in  wfv^  tfae  Uag 
enooumges  the  oommiMioners  imlai^iilly  to  tfdc€  poweft- 
gioH  of  tiiese  ships,  alid  then  directs  the  ordinary  comsa 
^o^H  ^^^^  Adadralty  Court  to  be  suspendod  in  tiieir  fiurov 
jb  jbm.  that  they  may  ^exercise  a  power  wUcb  thaj  rfllegaify 
assmned  to  th^aselTes.  The  epeoial  pleader  who  drew 
the  case  of  the  Plaintiff  in  enprseeaui  to  hftTO  been  awaie 
of  the  importance  of  thoiie  woids  of  the  watractioB^^i), 
which  refer  to  a  fotnre  takkig  possession  of  ehips  and 
goods,  mad  has  omitted  th^n;  dns  omissiMi  ^san  kBtOj 
be  snpposed  to  have  arisen  from  mistafce :  it  waa  indeed 
a  siogakur  omission,  when  so  much -had  been  aaid  about 
the  snpposed  contingency  of  the  pow^  of  the  oommiff 
sioneis :  for  the  alnps  in  question  had  not  antve^  iad 
never  conid  arrive  befiNce  the  deofayeation  «if  hoatilitim. 
It  iseems,  therefore,  to*  have  been  the  imtaitJOii  of  the 
crown  that  these  persons  should  act  as  eommiasiwcB 
wiAin,  and  as  prixe  agents  withontibe  riMiini,  Tkm 
can  be  no  implied  revocation  contrary  to  the  numifiMl 
intention  of  ihe  crown.  Nor  can  a  grant  of  tiietCRMP 
enure  to  a  double  intent,  as  the  grant  of  a  siA§fiCi  nuqr* 
If  a  subject  grant  lands  to  his  villein,  it  AaU  operate  aot 
only  as  a  conve3^ance  of  the  lands,  but  as  anenfiraMUm- 
ment ;  it  is  not  so  in  the  case  of  the  cniini:  this  waaJail 
down  in  Phwd.  Com.  502.  In  the  case  of  Sir  WttUr 
Raleigh  it  is  well  known  that  when  imder  sentenee  cf 
death  he  consulted  Sir  Frands  Baeon,  then  Sidkilor- 
Grcneral,  whether  he  should  sue  out  bis  pardon ;'  vrho 
advised  him  not  to  do  it,  and  toLd  him  tfaatlbe  gnmUag 
-a  comnussion  would  operate  as  a  pardon,  aiid.ieooiB- 
mended  him  to  apply  for  one,  \riiich  he  did;  'bst  lib 


(a)  To  stating  the  instnictimis  to       resenring  to  the  odd 
the  Ahmnky  of  the  10th  OetcUr       the  care,  eale»  a 
1795,  to  "  proceed  to  the  edjodica-       of;*'  the  printed  oma  of  the  Fbatif 


tion  of  such  ships  and  goods  of  which      in  enor  omitted  the  words  *'  or  thali 
possesston  has  been  taken,  or  shall  6#      be  taken.*' 

expedition 


t^kwn,  by  the  .said  rornmisiiinBeia,  &c. 
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expedition  baring  failed,  he  was  taken  op  under  iiis         180& 
fonner  sentence ;  he  produced  his  commission,  and  urged       ^^f^^^^"*^^ 
his  right  to  a  pardon;  but  found,  to  the  cost  of  his  life,  9. 

that  he  had  been  ill  advised.  It  has  been  insisted  that  ^^^  othen, 
a  state  of  war  divests  the  commissioners  of  all  the  powers  la  Error. 
granted  by  the  commission.  To  this  it  may  be  answered, 
that  a  change  of  circumstances  alone  will  not  operate  as 
a  revocation.  There  must  be  an  absoluteVepugnance  and 
inconsistency*  But  here  the  letters  of  reprisals,  if  a  re- 
Tocation,  would  ope^te  against  the  declared  intention 
of  the  crown;  which  could  not  be  even  in  some  cases  of 
private  grants.  Thus  in  the  case  of  the  statute  of  uses, 
the  statute  says  that  the  uses  shalluever  be  executed  con- 
trary to  the  intention  of  the  party :  the  intention  of  the 
party  shall  prevail  over  the  positive  words  of  the  act  of 
parliament.  Certainly  the  oflk;ers  of  the  cro¥m,  in 
dranfing  the  instructions  to  the  Admiralty  did  not  con- 
cider  the  power  of  the  commissi<mers  as  revoked.  But 
admitting  that  they  were,  the  consequence  now  con- 
tended ^for  might  not  follow.  A  policy  of  insurance  is 
assignable,  and  if  the  crown  bad  appointed  other  persons 
as  prize  agents,  there  is  no  reason  why  the  commissioners 
mig^  not  by  order  of  the  crown  have  been  authorized 
to  assign  the  polk;y.  Then  being  the  same  persons,  there 
can  be  no  assignment;  but  they  ought  to  have  the  same 
benefit  as  prae  agents  as  they  would  have  had  if  there 
had  been  no  jNrize  agents,  or  hostilities  had  not  com- 
menced; and  this  benefit  they  may  have  consistently 
with  the  averments  of  the  declaration;  for  though  a  po- 
licy may  be  assigned  by  the  law  merchant ,  yet  the  action 
must  be  brought  in  the  name  of  the  original  insured. 

Chambrb  J.,  Lb  Bi^akc  J.,  Lawrbncb  J.,  Thomp- 
son B.,  and  Macdonai^d  Ch.  B.  answered  in  the  nega- 
tive, and  argued  thus : — The  king  has  the  sole  right  and 
interest  in  enemies'  property  from  the  time  when  hostili- 
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ties  commence :  this  appears  by  the  adjudications  of  the 
Admiralty.  The  orders  in  council  of  /aimary  1795,  were 
made  for  the  purpose  of  offering  protection  to  those  in- 
habitants of  the  Vhiied  Provinces  who  entertained  a  fa- 
vourable disposition  towards  this  country,  by  opening  oar 
ports  for  the  reception  of  their  ships;  bat  neither  these 
orders  nor  the  acts  passed  in  aid  of  them  assume  any  do- 
minion  over  the  property ;  but  on  the  9th  of  February  it 
was  thought  necessary  to  have  recourse  to  other  measures, 
and  to  use  force  with  respect  to  ships  not  meant  to  be 
sent  here,  but  going  either  to  or  from  Dutch  barbonn, 
and  instructions  were  given  for  their  seizure  and  deten- 
tion, and  an  order  for  that  purpose  transmitted  by  the 
Admiralty  to  the  commanders  of  ships  of  war.  On  the 
I6th  of  March  1795,  an  act  passed  for  the  ftuther  protec* 
tion  of  the  property  voluntarily  brought  in,  and  on  the 
22nd  of  May,  the  35  Geo.  3.  c.  80.  (being  the  act  referred 
to  in  the  question),  passed.  The  subject  of  this  latter 
act,  and  the  commission  to  the  Plaintiffs,  was  the  Diildl 
property  which  was  or  should  be  seized  and  detained  in 
pursuance  of  the  instructions  of  the  0th  of  Fehruanf. 
The  instructions  are  to  bring  into  British  ports  fidl  Dutti 
vessels  bound  to  or  from  any  ports  in  Holland,  in  order 
that  they  with  their  cargoes,  being  Dutch  property,  may 
be  detained  provisionally.  The  title  of  the  act  is,  ^  Aft 
act  to  make  further  provision  respecting  ships  and  effects 
coming  to  this  kingdom  to  takethe.benefit  of  his  majesiltir's 
orders  in  council  of  the  16th  and  21st  of  Janftary  1795^ 
and  to  provide  for  the  disposal  of  other  ships  and  effects 
detained  in  or  brought  into  the  ports  of  this  kingdom;* 
thus  distinguishing  between  the  two  classes  of  property. 
The  object  of  the  first  twenty  sections  is  to  protect  pro- 
perty voluntarily  brought  in,  and  to  authorize  the  disposal 
of  it  by  the  owners  without  subjecting  it  to  any  hostile 
restraint.  The  subject  of  the  21st  section,  which  autho- 
rizes the  commission  and  defines  the  powers  and  duties 
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of  the  commissioners,  is  property  detained  by  force.  1806. 

That  section  recites,  that  several  Dutch  ships  and  pro-         lvcina 
perty  had  been,  or  mieht  be  detained  in,  or  brought  into  v. 

this  kingdom,  and  might  perish  or  be  greatly  injured  if  ^q^  othen, 
some  provision  was  not  made  respecting  the  same ;  and  in  Error* 
then  authorizes  the  crown  to  appoint  commissioners  to 
Cake  such  ships  and  cargoes  into  their  possession  and  un- 
der their  care,  and  to  sell  the  same.  The  property  therefore 
subjected  to  the  commissioners  was  only  property  detained 
by  force,  and  not  detained  as  prize,  or  for  the  immediate 
purpose  of  changing  the  property,  but  in  the  language  of 
the  instructions,  detained  provisionally.  Of  the  nature 
of  the  instructions  there  can  be  no  doubt.  The  relation 
between  the  United  Provinces  and  this  country  was  am- 
biguous. It  was  probable  that  the  foimer  might  soon 
assume  the  character  of  enemies,  but' they  had  not  done 
BO ;  nor  was  it  resolved  to  treat  them  as  enemies,  though 
they  could  not  be  trusted  as  friends.  A  provisional  de- 
tention of  property  therefore  was  resorted  to  as  a  mea- 
sure of  caution;  and  what  could  be  the  meanifig  of 
detaining  it  provisionaUy,  but  that  the  detention  should 
cease  when  the  relative  state  of  the  two  countries  should 
be  decided,  either  by  the  restoration  of  amity,  or  the 
commencement  of  hostilities?  Doctor  Jo Afuon,  in  expla- 
nation of  the  word  provisionally,  refers  to  Locke  on  the 
Human  Understanding,  who  relates  a  story  of  an  abbot 
of  St.  Martin,  who  when  he  was  bom  had  so  little  the 
figure  of  a  man,  that  it  bespoke  him  rather  a  monster ; 
it  was  for  some  time  under  deliberation  whether  he 
should  be  baptized  or  no ;  however  he  was  baptized,  and 
declared  to  be  a  man  provisionally,  of  which  Mr.  Locke's 
explanation  is,  '^  till  time  should  show  what  he  would 
irove ;"  so  here  the  word  provisionally  cannot  be  under- 
itood  otherwise  than  as  limiting  the  detention  till  time 
hould  show  what  the  Dutch  would  prove.  The  recitals 
^f  the  act,  the  natures  of  the  powers,  given  to  the  com- 
VoL.  II.  X  missioners. 
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1800.         missioners,  and  the  inconsistency  of  some  of  them  with 
the  rights  of  the  original  owners,  when  force  could  no 
longer  be  used  with  propriety,  and  with  the  rights  of  the 
Cbadpurd       captors,  and  the  jurisdiction  of  the  courts  of  admindty 
la  Enor. '       ^^^^  hostilities,  still  more  plainly  demonstrate  the  intat 
to  limit  the  operation  of  tlie  act  and  the  anthority  of  tte 
commissioners  to  property  provisionally  detained*   The 
act  recites  that  the  ships  or  cargoes  might  perish  or  be  in- 
jured, and  there  being  no  captors  interested,  or  any  comt 
of  competent  jurisdiction  to  interpose,  conunissionefB  are 
appointed  and  authorized  to  sell.    But  when  the  canse 
of  provisional  detention  had  ceased,  and  the  rights  of  tk 
parties  either  as  original  owners  or  captors  been  ascer- 
tained, how  could  sales  by  the  commissioners  be  reooe- 
cUeable  with  the  undoubted  rights  of  the  owners,  or  tk 
captors,  the  law  of  nations,  or  the  security  of  pnrchasen! 
Before  the  commencement  of  hostilities  it  was  doobtfol 
whether  any  act  of  the  subjects  of  this  country  respect- 
ing the  custody,  sale,  or  disposition  of  this  property  ooiU 
l)y  the  common  law  be  justified,  or  any  property  legiDf 
conveyed  to  a  purchaser  of  any  of  those  articles  of  whick 
an  immediate  sale  might  be  necessary  or  convenioit 
This  state  of  things  called  for  the  interposition  of  the 
Legislature  to  legalize  such  acts  as  would  otherwise  htre 
remained  without  the  protection  of  the  law ;   but  tk 
moment  hostilities  were  proclaimed,  the  necessity  rf 
those  provisions  ceased,  and  the  property  bec^ame  subject 
to  the  known  and  established  mips  of  proceeding  tii 
management.    The  act  and  commission  were  intendd 
to  supply  an  authority  where  it  was  wanted,  and  tbeie 
seems  to  be  no  reason  to  extend  it  to  matters  for  tk 
preservation  of  which  a  sufficient  authority  existed  ts 
the  law  then  stood.  Nor  can  the  act  be  intended  to  nar- 
row the  right  of  the  Crown  by  subjecting  it  to  the  ceotiel 
of  the  Privy  Council  in  cases  where*  the  king  by  the  hw 
might  act  without  consulting  them. 
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To  the    third    question    Graham  B.,  Roo&b  J.,         1806. 
Grosb  J.,  Heath  J.,  and  Mansfield  Cb.  J.  answered 
in  the  affinnatire^  that  the  Plaintiffs  were  duly  constitated 
prise  agents  of  the  Dutch  ships  sent  into  Ireland,  and       ^PVoriuIT 
that  Aey  exercised  their  authority  in  Ireland  in  that  cha-        j^  ^gg^, ' 
racter;  bat  that  their  appointment  as  prize  agents  in 
Ireland  was  not  inconsistent  with  nor  in  any  respect  in- 
tended to  reyoke  or  abridge  their  power  as  commissioners 
in  England.    And  that  as  soon  as  the  four  ships  men- 
tioned in  the  declaration  were  brought  by  the  king^s 
orders  into  the  ports  of  Ekfland,  their  authority  as  com- 
mianoners  attached  npon  them.    And  they  rdied  upon 
the  reasons  given  in  answer  to  the  last  question. 

Chambrb  J.,  Lb  Blanc  J.,  Lawrence  J.,  Thomp- 
son B.,  and  Macdonald  Ch.  B.  answered,  that  the 
Plaintiffs  were  duly  constituted  prize  agents  of  the  said 
jiliips,  and  that  their  authority  to  continue  such  ships 
binder  their  care  and  management  as  well  in  Great  Bri- 
tnmnam  Ireland,  was  Tested  in  them  as  agents  appointed 
by  order  of  council,  and  not  as  commissioners  under  the 
McL  This  answer  they  considered  as  following  of  course 
firom  the  opinion  before  given,  that  after  the  commence- 
t  of  hostilities  the  Plaintiffs  could  only  act  under  a 
authority  derived  from  the  crown,  and  not  by  vir- 
^  toe  of  the  act  of  parliament  And  with  respect  to  the 
g  reservation  contained  in  the  order  of  council  of  the  10th 
^  -of  October  17S5,  they  thought  that  it  did  not  warrant 
any  inference  to  the  contrary.  The  only  effect  of  that 
leservation  being  to  limit  their  authority  as  prize  agents 
by  the  powers  which  they  enjoyed  as  conunissioners. 

To  the  fourth  question,  Graham  B.,  Rookb  J., 

Grose  J.,  Hbath  J.,andSir  James  Mansfield  Ch.  J. 

answered  in  the  affirmative,  considering  the  authority  of 

the  conmiissioners  as  subsisting  notwithstanding  the 

.conmimcement  of  hostilities. 

X2  Lb  . 
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1606.  Lb  Blanc  J.  also  answered  in  the  affinnatiTe.    He 

said  that  it  appeared  clearly  from  the  subject-matter  of 
v."^"  the  first  count,  that  the  averment  in  question  was  not 
A^^oS!!^       meant  to  convey  an  unqualified  proposition,  the  anthoitj 

In  Error.  of  the  commissioners  being  expressly  set  forth  and  de- 
fined ;  that  the  legal  meaning  of  the  averment^  therefiwe, 
ought  to  be  taken  according  to  the  state  of  things  at  Ae 
time  of  efiecting  the  policy,  without  regard  to  possible 
contingencies,  in  which  sense  the  averment  was  tmei 
That  if  the  averment  was  to  be  taken  in  an  unlimited 
sense,  it  was  impertinent  and  unnecessary  to  maintaa 
the  action ;  the  ships  having  been  already  suffidendy 
described  in  the  declaration  to  show  that  they  fell  withn 
the  description  of  the  act  of  parliament,  and  were  tl^ 
objects  of  the  commission  at  the  time  when  the  policj 
was  efiected. 

Chambrb  J.  answered  in  the  negative.  He  saidyftit 
if  the  ships  had  arrived  at  the  port  of  London,  the  naii- 
tifis  as^  commissioners  would  not  have  been  anthoriiedl^ 
take  possession  of  them  unless  they  had  arrived  bcfiie 
hostilities.  That  the  Zeeklye,  if  she  had  come  in  at  ait 
must  have  con^e  in  after  that  period,  being  at  sea  Ufm 
her  voyage  after  the  proclamation ;  and  though  the  otliflB 
which  were  lost,  might  but  for  that  loss  have  arrifei 
before  hostilities,  yet  they  might  not  have  arrived  liB 
after ;  and  that  being  a  matter  of  uncertainty,  the  aver- 
ment  was  not  made  out  in  proof  either  in  respect  of  tte 
Zeeklye,  or  of  the  other  three  ships,  or  any  of  them. 

Lawrbnge  J.,Thompson  B.,and  MACDONALDCLft 
said,  that  as  the  Zeeklye  was  not  lost  till  after  hostilitiei^ 
the  commissioners  would  not  have  been  entitled  to  take 
possession  of  her  if  she  had  arrived,  inasmuch  as  ^ 
could  not  arrive  till  after  the  proclamation.  And  wA 
respect  to  the  other  ships,  as  they  come  within  the  it 
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scription  of  fhe  act  of  parliament  and  commission,  if  they 
bad  arrived  before  tbe  proclamation  or  any  order  for  re- 
storation, they  would  have  been  ships  of  which  the  com- 
missioners would  have  had  a  right  to  take  possession 
within  the  legal  meaning  of  the  averment,  but  not  if  the 
proclamation  or  any  such  order  had  been  made  before 
their  arrival. 

To  the  fifth  question  Giiaham  B.,  Lb  Blanc  J., 
RooKE  J.,  Grosb  J.,  Hbath  J.,  Macdonald  Ch.  B., 
and  Sir  Jambs  Mansfield  C!h.  J.,  answered  in  the 
affirmative  as  to  all  the  ships,  and  argued  in  substance 
as  follows : — ^The  subject  of  the  present  insurance  being 
the  ships  and  goods  themselves,  and  not  any  profit  or 
.  commission  expected  to  arise  from  the  sale,  management, 
or  disposition  of  them,  the  arguments  which  are  founded 
upon  the  uncertainty  of  such  interests  may  be  laid  out  of 
tbe  question.    There  can  be  no  doubt  that  the  ships  and 
goods  were  insurable :  but  the  question  is.  Whether  the 
commissioners  had  a  sufficient  interest  in  those  ships  to 
antfaorize  them  to  eflfect  the  insurance?    The  peculiar 
circumstances  which  attended  the  property  insured  are 
stated  in  the  declaration :  the  act  of  parliament  and  com- 
mission are  referred  to ;  the  seizure  of  the  ships  at  sea  for 
the  purpose  and  to  the  intent  of  their  being  sent  to  this 
country  and  put  into  tbe  possession  of  the  commissioners 
I  is  stated,  and  that  the  Plaintiflfs  effected  the  policy  on 
\  those  ships  by  name,  not  naming  themselves  individually 
t  as  making  the  insurance,  but  as  cmmoissioners  for  the 
\  sale  of  Dutch  property.    It  is  with  reference  to  these 
premises  they  aver,  that  they  as  such  commissioners  were 
interested,  and  that  the  insurance  was  made  for  their 
use  and  benefit  as  commissioners.    The  nature  of  their 
connexion  with  the  property  insured  appears  firom  the 
jprevious  part  of  the  declaration.    They  claimed  no  bene- 
ficial interest  in  it :  they  were  mereljr  consignees,  agents. 
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1806.  or  tnittees  for  others ;  and  to  make  tbe  wbole  declan- 
tion  consistent,  the  ayerment  mast  be  tak&i  to  uqport, 
what  the  words  will  fairly  admit,  that  the  insuraiice  mu 
made  for  the  benefit  of  those,  for  whose  benefit  tbe 
Plaintiffs  were  authorized  by  the  act  of  parliament  ud 
commission  to  manage  the  property  as  consigiiees ;  that 
is,  in  the  present  instance  for  the  king.  A  oonsigiiee 
without  any  beneficial  interest  in  himself  is  agent  Son  tbe 
consignor,  and  may  insure  for  his  benefit :  and  if  imdba 
consignee  were  to  state  in  his  declaration  tlie  ciitaa- 
stances  of  the  consignment  of  goods  to  btm  to  nuMMgtf 
sell,  and  dispose  of  for  certain  persons  tbtoad,  raigkl  be 
not  avert  the  interest  in  himself  aa  such  cons^^nee ;  aid 
would  not  such  an  averment,  eoupled  with  the  disdosw 
of  his  having  no  interest  but  for  the  oonaigoatfs  wte,  be 
equivalent  to  an  averment  of  interest  in  his  cons^jnmf 
If  the  words,  *^  for  their  use  and  benefit/'  should  be 
thought  repugnant  to  this  construction,  those  wcNrdsaiai 
be  rejected  as  surplusiE^ ;  f<Hr  the  avenaent  is  to  beeo^ 
strued  according  to  the  apparent  intentikm,  aocoidiif  ts 
the  rule  ut  res  magis  vakat  qtuun  pereai*  Besides,  iq^ 
the  arrival  of  these  ships  the  whole  legal  interest  wodi 
have  vested  in  the  commissioners,  though  salgect  to  At 
trusts  specified.  And  as  the  law  does  not  regard  the  vt 
or  trust  of  a  chattel,  they  were  at  liberty  ii|  insuisgle 
aver  the  interest  in  themsdves.  It  was  the  clear  inlQi 
tion  of  the  act  of  parliament  and  commism<m  that  tbi 
commissioners  should  have  the  care  and  managemeolef 
these  ships  and  goods  in  as  effectual  a  maimer  as  Ae 
owners  would  have  in  ordinary  cases ;  and  they  worii 
certainly  fall  very  far  short  of  theit  purpose  if  they  did  Mt 
extend  to  give  the  commissioners  a  power  to  insure.  Tbe 
operation  of  the  act  and  ccmunission  was  to  constitute  tbe 
commissioners  parliamentary  trustees  or  oonsignees  d 
the  property;  and  vested  in  them  an  insajraUe  intenit 
for  the  benefit  of  those  who  mightniltimately  be  entitled 
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To  such  persons,  whoever  they  might  be,  the  Plaintiffs 
having  insured  in  their  character  of  commissioners,  would 
be  accountable  for  the  produce  of  the  insurance,  a^  much 
as  for  the  sale  of  the  property  itself  if  it  had  arrived. 
It  was  their  duty  to  provide  for  the  security  of  the  pro- 
perty till  the  event  should  happen  which  would  enable 
them  to  take  possession ;  and  in  insuring  they  only  fol- 
lowed the  provisions  of  the  act  of  parliament,  and  the 
commission  founded  upon  it.    The  Dutch  owners  know- 
ing nothing  of  the  situation  of  the  property  could  make 
no  insurance.    But  if  the  conmiissioners  were  trustees, 
they  were  authorized  to  act  respecting  the  property  as  if 
it  was  their  own,  for  the  manifest  benefit  of  the  cestuy  que 
trust.  If  the  commissioners  had  been  ordered  by  the  crown 
to  insure,  there  can  be  no  doubt  that  it  would  have  been 
their  duty  to  have  obeyed  :  and  whether  they  had  any 
directions  is  a  matter  of  private  trust,  not  now  to  be  in- 
qnired  into.  The  insurance  being  for  the  benefit  of  those 
ultimately  entitled,  the  approbation  of  the  crown  may  be 
presumed.    It  is  not  necessary  to  consider  whether  if  a 
mere  stranger  were  to  insure  a  ship,  and  such  insurance 
were  afterwards  to  be  ratified  by  the  owner,  it  would  be 
valid.    But  there  does  not  appear  to  be  any  rule  of  law 
to  prevent  it    It  is  not  against  the  19  Geo.  2.    The  in- 
surance would  be  made  by  such  person  bond  fide  as  agent 
for  the  owner,  and  if  ratified  why  should  it  not,  like  any 
other  contract,  be  binding  on  the  parties?  If  this  be  so 
irith  respect  to  a  private  individual  having  no  connexion 
With  the  ^property,  d,  fortiori  the  insurance  by  these 
Commissioners  must  be  good.    Though  a  consignee  be 
lisually  appointed  by  bill  of  lading,  it  is  not  necessary  to 
Uivest  a  person  with  that  character.    Mr.  Justice  Buller^ 
in    the  case  of  Wolf  v.  Homcastk,  I  Bos  if  Pul.  322. 
defines  a  consignee  to  be  a  person  residing  at  the  port  of 
delivery,  to  whom  the  goods  are  to  be  delivered  on  their 
latirival.  A  consignee,  as  distinguished  from  a  vendee,  is 

the 
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tlic  mere  agent  of  the  consignor :  and  such  a  consignee 
may  be  appointed  to  any  direction,  verbal  or  written,  to 
the  capt&in  to  deliver  the  goods  to  snch  particular  person, 
or  by  a  letter  to  the  person  himself  requesting  him  to  take 
care  of  the  goods  upon  their  arrival.    Where  then  is  the 
difference  between  such  a  consignee  and  these  commis- 
sioners ?  The  ships  were  directed  by  the  person  who  had 
the  possession  and  power  to  direct  the  voyage  to  Great 
Britain  ;  and  the  commissioners  were  appointed  to  re- 
ceive the  ships  and  cargoes,  and  to  manage  and  dispose 
of  them  upon  their  arrival.  What  is  the  effect  of  the  most 
solemn  appointment  of  a  consignee  different  from  this? 
What  greater  interest,  or  closer  connexion  with  the  ship 
does  he  acquire?    If  then  there  be  no  difference,  no  one 
ever  questioned  that  a  consignee  or  agent  of  the  descrip- 
tion spoken  of,  might  make  an  insurance  for  the  benefit 
of  the  owner  and  person  entitled,  and  for  whom  he  as  con- 
signee is  authorized  to  act.    But  the  interest  of  the  com- 
missioners is  objected  to  on  account  of  its  contingency: 
that  it  depended  upon  the  continuance  of  his  majesty's 
intention,  and  that  if  the  king  had  thought  proper  to 
restore  these  ships  to  the  Dutch  owners,  or  to  alter  Aeir 
destinations,  the  authority  of  the  commissioners  woaU 
never  have  attached.    But  a  vested  interest  is  not  neces- 
sary to  give  the  right  of  insuring.    The  conamissioneis 
had  a  contingent  interest ;  and  supposing  the  intention 
of  the  crown  to  remain  unaltered,  nothing  stood  be- 
tween them  and  the  vesting  of  that  contingent  intemt 
but  the  perils  insured  against.   It  is  stated  that  they  cib- 
not  be  entitled  to  an  indemnity :  for  they  had  nothing  10 
lose.    But  fn  fact  they  lost  by  the  perils  of  the  sea  vU 
but  for  those  perils  would  have  vested  in  them  absolntelf. 
At  the  time  both  of  the  insurance  and  the  loss,  their  titk^ 
like  that  of  a  consignee,  was  incohate :  occupancy  wti 
necessary  to  perfect  it.    It  is  true  that  their  interest  was 
revocable ;  but  so  is  that  of  a  consignee.     The  ovoer 
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may  at  any  time  appoint  another  consignee  or  agent;  he         1806. 
may  change  his  intention  in  the  coarse  of  the  voyage. 
It  is  very  common  to  direct  the  captain  to  touch  at  parti- 
cular ports  for  new  instructions.    The  powers  of  a  con-       Ckavwvud 

And  Odicn^ 

signee  therefore  are  not  more  permament  than  those  of        1,1  s^nr. 
the  commissioners.   Many  instances  also  may  be  put  of 
contingent  consignments;  as  a  consignment  to  ji.,  at 
London,  if  the  ship  loses  her  market  at  Calais;  or  to  J., 
if  living  when  the  goods  arrive,  and  if  not,  to  B. ;  or  to 
A .  upon  condition  that  he  accept  certain  bills ;  in  all  these 
cases,  and  many  others,  as  if  the  consignee  became  in- 
solvent, and  the  goods  are  not  paid  for  or  the  importation 
be  prohibited  by  the  Government  of  the  country;  the 
interest  may  be  prevented  from  vesting  by  other  events 
than  the  perils  insured  against,  and  yet  this  possibility 
of  countermand  will  not  prevent  the  consignee  from  in- 
suring. Where  there  is  an  expectancy  coupled  with  a 
present  existing  title,  there  is  an  insurable  interest.    It 
is  argued  that  the  title  of  the  commissioners  was  contin- 
gent, because  the  ships  which  were  the  subject  of  their 
authority  might  never  arrive.  But  although  it  was  mat- 
ter of  contingency  whether  any  ships  would  arrive  upon 
^hich  this  right  could  operate,  the  right  itself  was  not 
contingent.    Antecedent  to  the  arrival  of  any  ships,  the 
commissioners  were  invested  with  a  right  to  take  into 
their  possession  all  ships  of  the  description  mentioned  in 
the  act  of  parliament  which  should  arrive:  and  it  might 
as  well  be  insisted  that  the  power  of  justices  of  the 
peace,  or  of  the  judges  of  assize,  who  act  under  a  com- 
mission from  the  crown,  was  contingent,  because  no 
felony  might  be  committed  which  could  be  the  subject 
of  their  jurisdiction.    The  interest  of  the  commissioners 
was  very  diflferent  from  that  of  a  prize  agent,  where  the 
title  to  its  profits  arises  from  meritorious  services  to  be 
performed  at  the  end  of  the  voyage ;  and  from  that  of 
the  next  of  kin  of  a  lunatic,  who  at  the  end  of  the  voyage 

would 
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1806.         would  have  no  interest  whatever,  and  who  eventually 
^^^v*^*^      may  never  have  any  interest,  because  the  lunatiG  may 
V.  survive  him.  Inchoate  rights  founded  on  subsisting  titles, 

c.AUFVKD  unlessprohibitedbypositivelaws,areinsurable*  Freight, 
In  £mr*  respond^itia,  and  bottomry,  are  of  this  description;  the 
profit  is  prospective,  but  they  are  founded  cm  existing 
charter-parties,  bonds  or  agreements.  Wagea  of  sea- 
men are  in  their  nature  insurable,  though  muvecnJly 
prohibited  to  be  insured  on  principles  of  policy.  The 
case  of  Xe  Cras  v.  Hughu  was  a  case  of  meie  expecta- 
tion, and  the  circumstances  were  not  near  so  strong  in 
favour  of  the  assured  as  the  circumstances  of  this  case. 
The  doctrine  there  laid  down  by  tiiat  great  expositor  of 
marine  law  Lord  MoMfield,  twenty-four  years  ago,  has 
been  recognized  as  law  in  subsequent  cases;  and  if  it 
were  now  to  be  decided  that  the  interest  of  these  com- 
missioners was  not  insurable,  it  would  render  unintel- 
ligible that  doctrine  upon  which  merchants:  and  niMta<- 
writers  have  acted  for  years,  and  paid  and  received 
many  thousand  pounds.  The  interest  of  the  captain  ia 
Le  CroM  v.  Hughes,  was  not  certain;  yet  it  was  all  bit 
certain,  that  the  property  would  be  given  according  to 
the  custom  of  the  crown  in  such  cases:  Captain  iMttnH 
had  an  interest  for  which  he  would  not  have  takes 
20,000^ ;  and  it  would  be  a  strange  thing  that  he  should 
not  be  allowed  to  insure  that  interest  against  the  perils  of 
the  sea.  There  is  a  decision  in  a  foreign  court  of  priie 
very  nearly  corresponding  with  Le  Cras  v.  Hughes,  in 
2  Valin.  article  15.  fo.  517.  By  the  French  ordinanoe 
future  profits  were  prohibited  to  be  insured.  Hie 
author,  in  commenting  on  the  article,  says>  ''  It  is  not  a 
future  profit  to  insure  a  priase  already  taken,  although 
the  prize  be  not  acquired  with  certainty  untfl  it  be 
brought  within  the  ports  of  the  reahn  ;'*  and  then  cites 
an  adjudication  by  the  parliament  of  Aix,  At  gooubos 
law  a  possibility  may  be  transferred,  and  devised;  and  if 

so. 
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so,  why  may  it  nm  be  insured  t    The  commjssioBers        180& 
might  have  sold  these  ships  whUe  at  sea,  subject  to  ^      ^^^>r^/ 
coatingeiicy ;  and  it  would  then  be  luosl  extraordiaary        ^°"** 
if  they  could  not  insure  them*   Suppose  that  pKiwer  had      c;«4vrvmp 
been  given  to  the  commissioners  to  sell  the  ships  upoa        j^  fimT* 
their  ariiyal  fox  theic  own  benefit,  subject  to  the  light  of 
the  crown  to  restore  them  or  altet  their  destinatipn. 
Coidd  it  then  be  contended  that  the  comnHssjoaersr  would 
haye  no  interest,  or  that  they  would  not  be  damnified 
by  their  loss  at  sea?  Yet  whatever  interest  they  would 
haye  had  for  themsdyes  in  that  case,  they  had  in  this  as 
trustees  lor  others.    The  ancient  definitions  of  insurance 
do  not  exclude  contingent  interest.    The  definition  in 
VaKuy  war  artick  1  mo.fo.  26.  is,  AMecuratio  est  catwentio 
de  rebus  tutoalhmdetrantferendispro  certoprosmio,seuesi 
aversio  periculL  In  Loccen.  Ub.  2.  c.  5.  note,  Aversio  peri- 
cuU,  ita  dicta  quod aUeriuspericubmk in, mati  anernf$n.it;, 
aut  m  se  reeipit.  In  Roccus,  Auecuratio  est  contractus  quo 
quia  aUemB  reipersculuminsesuseipiiobUgaMdose  sub  cer^ 
iofretioadeamcompensandamsiilhperkrit.  Id^o  valet 
pactum  wt  si  merces  saha  venieriut  inportumeobHiiur  cer- 
iamimma,siveroiU4Bperierintteneaturassecuratar  solvere 
da$ttnumvel€Bstimationemistarummercium.  These defini- 
tiofyi  cleady  embrace  a  contingent  interest,  which  is  sub- 
ject to  the  perils  of  the  sea,  and  for  the  loss  of  which  a 
compensatioamay  bemade.  All  that  these  definitions  re- 
quire is  that  the  insured  shall,  be  interested  in  the  arriyal 
of  thethinginsured,andtheeyentof  theyoyage  at  the  time 
of  effecting  the  policy.and  at  the  time  of  the  los9.  Nor  is 
it  any  objection  to  this  insurance  that  other  persons 
might  haye  insured  to  the  full  yahie.    Where  a  ship  and 
cargo  are  insured  to  the  fiiU  yalue,  and  money  lent  on 
bottomry  or  respondentia,  the  lender  may  insure  as  well 
as  the  owner  of  the  ship  and  cargo.  It  has  been  expressly 
decided  that  a  creditor  may  insure  the  life  of  his  debtor ; 
for  though  he  has  no  right  depending  upon  the  life  of  his   * 

debtor, 
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1806.  debtor,  he  might  be  essentially  injured  by  his  death. 

With  respect  to  the  statute  of  the  19  Geo.  2.  (d),  it  was 
dearly  established  as  law  among  all  the  commerdai  na- 
CftAvroRD       iions  of  Europe  that  the  insured  must  have  an  interest  in 

And  Othen, 

In  Enor.        ^^  thing  insured ;  and  oould  not  recover  without  proving 
that  loss :  and  herein  the  marine  law  differed  fix>m  the 
common  law  of  Englani,  which  sanctioned  an  action  on  a 
wager  without  any  interest  in  the  parties  but  what  was 
created  by  the  wager  itself.    But  as  this  law  was  intro- 
duced  in  favour  of  the  insurers,  and  to  prevent  decdtfU 
and  unlawful  gaming,  the  parties  by  stipulations  inserted 
expressly  for  that  purpose  in  the  policy,  might  wave  the 
proof  of  interest  on  the  prindple,  that  quisque  potest 
renunciare  juri  pro  se  introducto  .**  and  this  was  usuaOj 
done  in  the  manner  expressed  in  the  statute ;  and  this 
prindple  was  recognized  in  an  appeal  from  Scotland,  de- 
termined in  the  House  of  Lords  during  the  last  session. 
As  to  the  case  of  Goddart  v.  Garrett,  2  Vem.  909.  in 
which  the  Court  declares  the  law  to  be  settled  that  if  a 
man  has  no  interest  and  insures,  the  insurance  is  void, 
although  it  be  expressed  in  the  policy  interest  or  no  in- 
terest ;  it  may  be  observed  that  this  decision  was  made 
in  the  year  1692;  and  that  before  the  19  Geo.  2.  different 
determinations  had  been  made  on  the  subject  of  such 
policies,  the  history  of  which  is  given  by  Lord  Hardwicke 
in  J%e  Sadlers'  Company  v.  Badcock,  2  Atk.  556.  in  a  de- 
cree that  he  made  in  1743,  which  was  only  three  years 
before  the  making  of  the  statute.    His  lordship  says  that 
such  insurances  began  in  the  Spanish  trade,  and  were 
called  fraudulent  insurances  as  early  as  when  he  first  sat 
in  the  King's  Bench.    The  fraud  probably  consisted  in 
this,  that  under  the  mask  of  insuring  interest  or  no  in- 
terest, ships  and  their  cargoes  were  insured  for  above 
their  real  value,  and  then  fraudulently  destroyed.    It 

(a)  The  following  obeeffations  relative  to  the  19  Geo.  9,,  were  nuule  bj  Mr. 
Justice  HmCA. 

has 
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has  been  said  that  to  sustain  policies  of  such  a  natore  as  1806. 

the  present,  would  be  to  depart  from  the  wise  and  salu-       ^"^^^^"^^ 
tary  provisions  of  the  statute  19  Geo.  2.,  and  to  introduce  *. 

a  mischievous  species  of  gaming :  but  this  is  a  gratutious      And  ocben« 
assertion.    It  is  impossible  to  elude  that  statute.    The        in  Enor. 
question  always  is.  Whether  the  policy  be  a  gaming 
contract  ?  if  it  be  no  artifice  how  can  it  elude  the  force 
of  the  statute  ?  The  case  of  Le  Cras  v.  Hughes  was  in- 
finitely more  likely  to  introduce  an  abuse  of  the  statute 
than  the  present  case.    That  has  been  decided  above  20 
years  ;  yet  what  ill  consequences  have  followed  ?    The 
same  may  be  said  of  valued  policies.    In  the  case  of 
wagering  policies,  any  number  of  persons  may  make 
insurances  on  the  same  ship.     But  that  is  not  the  case 
here.     If  the  commissioners  could  not  insure  this  pro- 
perty, the  Dutch  owners  could  not;  and  it  would  be  a 
strange  paradox  to  assert,  that  these  are  ships  and  cargoes 
subject  to  all  the  perils  of  the  sea  in  their  voyage,  and 
yet  none  are  competent  to  insure  them.   Though  it  may 
be  admitted  that  the  commissioners*  had  no  scintilla  of 
right  in  possession  or  reversion ;  yet  they  had  a  contingent 
interest  founded  on  the  statute,  the  commission  and  the 
seizure.  It  was  their  duty  by  all  lawful  means  to  provide 
for  the  preservation  of  the  property,  till  they  should  have 
an  opportunity  to  take  possession  of  it,  and  insurance  was 
a  proper  mean  for  that  purpose.    The  consequence  is, 
that  the  commissioners  had  a  right  to  insure.    With  re- 
spect to  the  Zeelelye,  the  above  observations  put  thatship 
upon  the  same  footing  with  the  rest    But  it  may  fur- 
ther be  observed,  that  at  the  time  when  the  Zeelelye 
was  lost  she  was  detained  under  the  original  orders  of 
seizure ;  for  the  captors  knew  nothing  of  hostilities  having 
commenced.  It  is  contended,  however,  that  the  proceed- 
ings of  the  Admiralty  will  make  this  ship  a  prize  from  the 
time  of  the  seizure  by  relation.     It  is  true  that  for  cer- 
tain purposes  when  a  sentence  of  condemnation  takes 

place 
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And  Othen, 
In  Error. 


place  the  property  is  changed  ftom  the  time  of  the  cap- 
ture. But  does  it  follow  that  the  validity  of  this  in- 
surance is  to  be  affected  by  relation?  Before  the  property 
in  the  Zeelelye  could  be  changed  by  any  proceeding  m  tht 
Admiralty  she  was  gone  to  the  bottom :  and  while  she 
was  in  eJdstence  she  was  never  detained  under  acAy  other 
orders  than  those  frhich  were  the  foundation  of  the  act 
of  parliament  and  commission.  Tlie  comraissioneM 
therefore  had  such  em  interest  in  this  ship  as  enaUed 
them  to  effect  a  valid  humrance. 


Thompson  B.  figreed  in  the  above  opinion  with  i^ 
spect  to  an  the  ships  except  the  Zeelelye  ;  as  to  which 
he  was  of  opinion  that  the  commissioners  w^e  not  ia- 
terested  in  thitt  ship  at  the  time  of  the  loss,  which  did 
not  happen  till  after  the  proclamation  for  reprisals. 


Chambrb  J.  and  Lawrencb  J.  answered  in  the  ne- 
gative. 

Cham  BR  B  J.  To  constitute  an  interest,  such  as  that 
which  in  the  declaration  is  averred  to  be  vested  in  Ae 
Plaintifis  as  commissioners  under  the  act,  I  presume  it 
must  be  necessary  to  show  that  the  ships  and  goods  at  Ae 
time  of  the  sailing,  or  at  least  before  or  at  the  times  of 
the  losses,  had  become  the  objects  of  the  Plaintiff's  com- 
mission. If  they  were  not  the  objects  of  their  commis- 
sion, I  have  no  conception  in  what  way  they  could  htfe 
an  interest  in  them  as  commissioners.  The  duties  of  heir 
oflice  were  confined  to  Dutch  property  that  was  actually 
in  the  kingdom,  and  provisionally  detained  there  under 
the  king's  authority.  No  matter  who  brings  it  in.  Thej 
have  nothing  to  do  as  commissioners  with  consignments 
from  abroad,  nor  was  any  consignment  in  fact  made  to 
them.  They  have  been  called  statutable  consignees.  V 
that  phrase  means  any  thing,  it  must  mean  that  the  sti- 

tnte 
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tute  bad  consigned  these  particnlar  ships  to  the  comraiis-         1806. 

sioners ;  but  look  at  the  statute,  and  we  find  nothing  v-^*y"^^ 
more  than  that  it  authorizes  a  commission  under  which  «. 

whatever  property  of  a  certain  description  arrives,  itwill,  ?*^1'^*^ 

And  CltJMfi» 

if  they  continue  commissioners,  fall  within  their  care  and        in  ^nor. 
management  officially  to  prevent  its  perishing,    fiut  the 
act  had  in  no  respect  attached  upon  this  property ;  it  had 
only  created  a  capacity  in  the  Pkdntifis  in  certain  events 
to  receive  these  or  any  other  Dutch  ships  or  merchandizes. 
The  intention  of  the  crown  was  that  it  should  come  to 
England :  true,  but  that  created  no  contract  with  the 
Plaintiffs.    It  was  a  general  intention  applicable  to  all 
Dutch  ships  that  were  seized  or  might  be  seized.     The 
destination  of  the  property  was  alterable  at  any  time,  at 
the  pleasure  of  his  majesty.     The  crown  might  have 
given  it  up  to  the   owners.     The  property  might  be 
changed  by  the  commencement  of  hostilities.    It  is'no 
answer  to  say  that  a  defeasible  interest  would  be  suffi- 
cient, for  there  an  interest  exists  till  it  is  defeated.    A 
consignment  is  a  species  of  mercantile  conveyance  ope- 
rating upon  the  particular  effects  consigned,  which  though 
it  may  be  defeasible,  may  operate  in  the  mean  time,  and 
enable  the  consignee  by  his  acts  to  bind  the  consignor. 
The  statute  creates  neither  trust  or  agency  in  them  before 
arrival ;  they  are  not  authorized  to  give  any  directions 
to  those  who  have  the  ships,  8cc.  in  their  charge  at  sea, 
or  to  maintain  any  action  in  the  names  of  themselves  or 
any  others,  for  any  wrong  or  injury  the  effects  may  re- 
ceive.   In  short,  there  is  no  other  foundation  for  the 
claim  of  interest  than  a  mere  naked  expectation  of  ac- 
quiring a  trust  or  charge  respecting  the  property  without 
a  scintilla  of  present  right  either  absolute  or  contingent, 
in  possessimi,  reversion,  or  expectancy,  in  the  proper  legal 
sense  of  the  word.    If  this  kind  of  expectancy  which  the 
commissioners  had  would  be  sufficient,  what  was  there  to 
hinder  the  commissioners  from  insuring  every  ship  belong- 
ing 
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1806.         ing  to  the  provinces  that  were  out  at  sea,  or  in  any  other 
situation  of  insurable  risk.    The  British  ships  were  to 
V.  seiase  them  if  they  could.     If  they  succeeded  they  would 

And  othen  eudeavour  to  bring  them  to  England,  and  when  brought 
Iq  Errac  there^  in  the  then  state  of  things,  they  would  £eJ1  under 
the  management  of  the  commissioners.  That  would  only 
bo  adding  one  more  chance  to  the  many  that  intervened 
in  the  present  case  between  the  Plaintiff's  possession  and 
the  subject  insured,  for  it  is  by  no  means  true  that  no- 
thing intervened  but  the  perils  insured  against  the  pre- 
sent case. 

Lawrence  J.  It  is  first  to  be  considered  what  that 
interest  is,  the  protection  of  which  is  the  proper  olgect 
of  a  policy  of  assurance.  And  this  is  to  be  c<^ected  fion 
considering  what  is  the  nature  of  such  contract.  The 
definition  of  an  insurance  given  by  GroHus  in  the  2d  book 
of  his  Introduction  to  the  Jurisprudence  of  Holland,  put 
24.,  as  cited  in  Loccenius  175.  is,  that  Asiecuraiio  td 
conventio  seu  contractus  giio  quis  in  se  suscipii  imcertwB 
periculum  cm  alter  est  obnaxius  qui  e  contrario  eo  nomtm 
illiprismiumretribueretenetur.  Po^Ater,in  his  Treatise  ob 
Contracts  of  Chance  or  Hazard,  in  his  general  definitios 
of  insurance,  states  it  to  be  a  contract  by  which  one  of  the 
contracting  parties  charges  himself  with  the  risk  of  the 
fortuitous  accidents  to  which  something  is  exposed,  and 
obliges  himself  to  indemnify  the  other  from  the  loss  which 
those  accidents  may  occasion  in  case  of  their  happ^iiiig, 
in  consideration  of  a  sum  of  money  which  the  other  con- 
tracting party  gives  as  the  price  of  the  risk  with  wfaick 
he  is  charged.  (  Traitis  des  ContrcKts  Aleaioires,  sec  S.); 
and  Mr.  Justice  Blackstotie  in  his  Commentaries  (v.  2. 
458).  states  it  to  be  a  contract  between  J.  and  J5.  upon 
A.'s  paying  a  premium  equiavlent  to  the  hazard,  B.  wiD 
indemnify  or  secure  him  against  9LpartiaUar  event.  Tbeee 
definitions  by  writers  of  different  countries  are  in  effect 
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the  same,  and  amount  to  this,  that  insurance  is  a  contract 
by  which  the  one  party  in  consideration  of  a  price  paid 
to  him  adequate  to  the  risk,  becomes  security  to  the  other 
that,  he  shall  not  siiffer  loss,  damage,  or  prejudice  by  the 
happening  of  the  perils  specified  to  certain  things  which 
may  be  exposed  to  them.  If  this  be  the  general  nature 
of  the  contract  of  insurance,  it  follows  that  it  is  appli- 
cable to  protect  men  against  uncertain  events  which  may 
in  any  wise  be  of  disadvantage  to  them;  not  only  those 
persons  to  whom  positive  loss  may  arise  by  such  events, 
occasioning  the  deprivation  of  that  which  they  may 
possess,  but  those  also  who  in  consequence  of  such  events 
may  have  intercepted  from  them  the  advantage  or  profit, 
which  but  for  ^uch  events  they  would  acquire  according 
to  the  ordinary  and  probable  course  of  things.  In  the 
case  of  the  loss  of  property  it  is  obvious  that  the  owner 
is  prejudiced,  and  that  therefore  it  is  of  importance  to 
him,  and  he  is  concerned  to  avert  the  damage  that  it  may 
be  exposed  to;  in  other  cases  there  may  be  some  diifi- 
calty  in  showing  if  the  event  had  not  happened,  that 
those  advantages  would  have  arisen,  against  the  intercept 
lion  of  which  by  sea  risks  the  assured  means  to  be  indem- 
nified, but  that  difficulty  when  the  nature  of  the  contract 
is  considered  abstractedly  does  not  prove  that  it  must  be 
confined  to  matters  of  property,  where  from  the  variety 
of  probable  contingencies  (which  independent  of  the 
specified  risks  may  prevent  the  assured  from  deriving  any 
benefit  from  the  subject  matter  insured),  it  is  impossible 
to  weigh  the  probability  of  its  being  intercepted  by  such 
risks ;  an  ipterest  so  uncertain  may  not  be  the  subject  of 
insurance.  And  so  Lord  C.  J.  Willes,  in  Fitzgerald  v. 
Poky  Willes,  648.  considered  it ;  where  to  show  that  in 
that  case  the  insurance  must  be  on  the  ship  and  not  on 
the  voyage,  he  relied  on  the  impossibility  of  such  contin- 
gency as  the  loss  of  the  voyage  being  valued ;  so  that 
according  to  him  the  impossibility  of  valuing,  and  not  the 
Vol.  II.  Y  want 
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want  of  property,  was  the  reason  why  that  voyage  codd 
not  be  the  subject-matter  of  this  contract.    That  a  man 
must  somehow  or  other  be  interested  in  the  preservation 
of  the  subject-matter  exposed  to  perils,  follows  from  the 
nature  of  this  contract,  when  not  used   as  a  mode  of 
wager,  but  as  applicable  to  the  purposes  for  which  it  was 
originally  introduced;  but  to  confine  it  to  the  protection 
of  the  interest  which  arises  out  of  property^  is  adding  a 
restriction  to  the  contract  which  does  not  arise  oat  of  its 
nature.  According  to  Scaccta(^Qi«crffoprtfiia,  No  158). 
Assecurationiscontracttis  habet  locwin  in  qudvis  re^seudt 
qudvis  requ(Bsiibjacerepossitpericulos€uinterituL  A  man 
is  interested  in  a  thing  to  whom  advantage  may  arise  or 
prejudice  happen  from  the  circumstances  whieh  may  at- 
tend it;  in  quantum  mea  interfuit  t.  e.  quantwn  mihi  abat 
quantum  que  lucrari  potui.    Dig.  lib.  46.  lib.  8.  c  IS. 
And  whom  it  importeth,  that  its  condition  as  to  safety 
or  other  quality  should  continue :  interest  does  not  neces- 
sarily imply  a  right  to  the  whole,  or  a  part  of  a  thing,  nor 
necessarily  and  exclusively  that  which  may  be  the  subject 
of  privation,  but  the  haviiig  some  relation  to^  or  conccn 
in  the  subject  of  the  insurance,  which  relation  or  conccin 
by  the  happening  of  the  perils  insured  against  may  be  m 
affected  as  to  produce  a  damage,  detriment,  or  prejudiee 
to  the  person  insuring:  and-  where  a  man  isi  so  circmi- 
stanced  with  respect  to  matters  exposed  to  certain  risks 
or  dangers,  as  to  have  a  moral  certainty  of  advantage  ar 
benefit,  but  for  those  risks  or  dangers  he  may  be  said  to 
be  interested  in  the  safety  of  the  thing.  To  be  interesrted  ii 
the  preservation  of  a  thing,  is  to  be  so  circumstanced  wiA 
respect  to  it  as  to  have  benefit  from  its  existence,  prep 
dice  from  it  destruction.    The  property  of  a  thing  a»l 
the  interest  deviseable  from  it  may  be  very  different:  rf 
the  first  the  price  is  generally  the  measure,  but  by  interest 
in  a  thing  every  benefit  and  advantage  arising  out  of tf 
depending  bii  such  thing,  may  be  considered  as  being  d^- 
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prehended.    Tho  objection  to  insuring  that  in  which  the 
assured  has  no  property,  seems  to  me  to  i:est  not  so  much 
on  a  want  of  interest. as  on  this,  that  if  the  interest  in- 
tended to  be  protected  by  the  assurance  is  liable  to  be       Cracfo»d 
affected  by  other  matters  than  the  perils  insured  against         j^  j^^^g^^ 
of  which  matters  some  might  happen  in  the  interval  be- 
tween the  time  of  the  loss  and  the  probable  time  when 
the  risk  would  have  ceased  had  no  loss  happened,  it  may 
be  impossible  to  refer  to  those  perils  the  prejudice  or  da- 
mage against  which  the  insured  meant  to  protect  himself 
with  such  degree  of  certainty,  as  to  enable  the  assured  to 
establish  his  claim  to  a  compensation  on  the  ground  of 
his  loss  having  clearly  arisen  from  the  perils  insured 
against.  This  objection  I  conceive  might  have  been  made 
in  the  case  of  Grant  v.  Parkinson,  though  in  that  case  the 
profits  insured  were  ascertained  by  contract ;  for  if  the 
army  had  been  marched  from  Quebec  before  the  ship 
could  have  arrived,  there  would  have  been  no  army  to 
supply,  by  which  the  profits  were  to  have  been  made,  and 
in  such  case^  notwithstanding  the  loss  of  the  molasses  by 
the  perils  of  the  sea,  the  Plaintiff's  profits  would  not  have 
been  defeated  by  them;  but  the  event  did  not  happen 
before  the  probable  time  of  the  ship's  arrival,  and  was  by 
lio  means  likely  to  happen.    And  the  Court  of  King's 
Sench,  Lord  Mansfield  being  then  at  the  head  of  it,  as- 
sisted by  s(mie  of  the  ablest  men  who  ever  practised  in 
Westminster-Hall,  held  such  interest  insurable.    And  it 
seems  that  this  objection,  if  valid,  would  hold  to  all  in- 
surances where  there  is  a  possibility  of  the  interest  of  the 
parties  being  defeated  by  other  means  than  the  ordinary 
perils  insured  against ;  e.  g.  it  might  be  urged  against 
insuring  fish  or  fruit,  because  they  might  both  perish  by 
becoming  putrid  or  rotten,  between  the  time  of  the  loss 
and  arrival,  if  a  loss  had  not  haiq[)ened.  On  these  grounds 
it  seems  to  me  that  the  contract  of  marine  insurance  may 
extend  to  protect  every  kind  of  interest  that  may  subsist 
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in  or  be  dependant  upon  things  exposed  to  the  dangers  to 
which  maritime  adventures  are  subjected;  and  I  am  not 
aware  that  by  the  laws  of  this  country  it  has  been  re- 
duced within  narrower  limits^  though  several   statutes 
have  been  enacted  to  prevent  its  being  made  a  cokrar  for 
gaming.    The  43  Eliz.  c.  12.  which  erected   a  court 
for  determining  causes  arising  on  policies  of  insurance, 
has  indeed  adverted  only  "  to  Ae  usage  of  the  merchants 
both  of  this  realm  and  of  foreign  nations,  when  they 
make  any  great  adventure,  to  give  some  considerationof 
money  to  other  persons  to  have  from  them  assurance 
made  of  their  goods,  merchandizes,  ships,  and  things  ad- 
ventured, which  course  of  dealing  is  commonly  called  a 
policy  of  assurance."  But  this  statute  has  not  limited  tiie 
contract  in  this  country  to  such  assurances,  nor  is  it  to  be 
collected  from  any  thing  in  the  statutes  that  the  firamers 
of  it  supposed  the  contract  of  insurance  to  be  of  so  con- 
fined a  nature,  for  the  recital  speaks  of  the  usage  as  ob- 
taining among  merchants  both  of  this  realm  and  of  fo- 
reign nations,  and  that  the  usage  of  effecting  policies  of 
assurance  among  foreign  nations  on  other  subjects  tbaa 
those  enumerated  in  the  12th  of  EKz.  will  appear  £ran 
various  writers  of  those  nations.    And  the  13th  &  14A 
Cha.  2.  c.  23.  intituled,  "  An  additional  act  conceniiiif 
matter  of  assurance  used  among  merchants,'*  in  its  ledtil 
mentions  a  want  of  power  in  the  commissioners  to  mab 
any  order  against  the  ship  or  goods  which  commmily  ait 
the  things  assured,  evidently  implying  that  other  matters 
might  be  insured.  Conceiving  for  these  reasons  that  tke 
contract  of  marine  assurance  is  not  from  its  nature  oot- 
fined  to  protect  the  interest  arising  from  the  ownerskf 
-of  the  subject  exposed  to  the  risk  insured  against,  I  ahil 
proceed  to  consider  wheAer  the  Defendants  in  emift  9B 
such  commissioners,  could  under  the  circnmstanoefli  d 
this  case  suffer  any  prejudice  or  damage  by  the  loss  of  tki 
ships  and  goods  described  in  this  policy  of  insoraneeyfs 

IS 


IN  THB  Forty-seventh  Year  op  GEORGE  III. 


ao5 


as  to  entitle  them  to  recover,  as  having  an  interest  within 
the  meaning  of  this  policy.  From  which  consideration  I 
woold  exclude  all  interest  from  their  title  to  recompence 
or  profit  from  their  services  to  be  performed,  which  is 
the  subject  of  another  question.  In  order  to  decide  this 
we  must  look  at  their  commission  to  see  what  authority 
they  had,  and  what  duties  were  imposed  upon  them,  and 
if  it  shall  appear  from  it  tbat  the  purpose  and  object  of 
their  commission  was  only  to  take  care  of  the  Dutch  pro- 
perty after  its  arrival  in  England,  and  if  till  then  they 
had  not  any  power  to  interfere  with  it,  they  cannot  be 
said  at  the  time  of  the  sailing  insurance  and  loss  to  have 
been  interested ;  for  until  the  time  should  arrive  when 
their  authority  and  duty  as  such  commissioners  would 
attach,  they  would  have  no  existing  concern  in  such  pro- 
perty, and  could  not  in  their  character  as  commissioners 
suffer  any  prejudice  or  damage  by  a  loss  happening  before 
they  had  any  concern  in  the  thing  assured.  Now  the  com- 
mission granted  to  the  Defendants  in  error,  in  pursu- 
ance of  35  Geo.  3.  c.  80.  authorized  them  to  take  into 
their  possession  and  care  only  such  ships  and  merchan- 
dizes as  his  majesty  by  virtue  of  that  act  could  authorize 
them  to  take  possession  of,  so  that  by  the  letter  of  their 
commission  referring  to  the  statute,  their  care  was  con- 
fined to  the  ships  which  had  been  detained,  or  might  be 
brought  into  the  ports  of  this  kingdom,  and  until  arrival 
no  property  belonging  to  th^  subjects  of  the  United  States 
vras  clothed  with  those  circumstances  which  designated 
it  to  be  the  object  of  their  commission,  and  made  it  the. 
duty  of  the  commissioners  to  interfere  in  its  preserva- 
tion. The  course  of  the  argument  at  the  bar  has  not,  I 
think,  tended  to  show  that  such  was  their  duty ;  but  to 
establish  this  proposition,  that  as  the  insurance  by  them 
was  as«conmiissioners,  it  was  not  a  wager,  nor  for  their 
benefit  as  individuals,  but  a  contract  of  indemnity  for 
the  benefit  and  protection  of  those  who  might  be  ulti- 
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1 806.  mately  beneficially  entitled  to  the  property  of  the  subject- 
matter  insured,  if  it  Were  brought  into  this  kiagdoni,  and 
that  it  is  in  effect  the  same  thing  as  if  it  had  been  so  de- 
clared.^ Probably  an  insurance  with  such  a  declaration 

And  Othera, 

In  Error.         would  have  been  good,  but  of  that  it  will  not  be  necessary 
to  say  any  thing,  inasmuch  as  I  conceive  (if  it  was  not 
the  duty  of  the  Defendants  in  error,  as  such  commission- 
ers, to  insure  for  the  benefit  of  such  persons)  that  the 
averment  made  use  of  in  these  pleadings  will  not  bear 
that  construction ;  whether  it  will  or  not  must  depend  on 
the  relation  they  had  as  commissioners  to  the  subject 
insured  at  the  time  of  the  insurance.     Had  they  been 
authorized  generally  to  take  care  of  ships  detained  by  his 
majesty's  orders,  by  the  act  of  detainer  the  ships  would 
have  become  objects  of  their  concern,  and  from  thence  a 
duty  might  possibly  have  been  inferred  to  take  all  proper 
steps  to  prevent  any  damage  from  their  loss,  and  an  aver 
ment  that  the  Defendants  in  error  insured  as  such  com- 
missioners, might  have  borne  the  meaning  which  has  been 
contended  for,  but  that  cannot  be  understood  in  this 
case,  for  the  averment  in  effect  refers  their  interest  to  the 
act  of  parliament  and  their  commission,  the  terms  of 
which  respect  only  the  case  of  ships  and  goods  detained 
and  brought  into  the  ports  of  this  kingdom ;  and  I  know 
not  how  to  conceive  an  interest  dependant  on  a  thinfr» 
with  which  thing  the  persons  supposed  to  b^  interested 
have  nothing  to  do.  The  Defendants  in  error  have  been 
considered  as  trustees  or  consignees,  who  it  is  said  haye 
insurable  interest.     But  I  do  not  think  they  can  be  con- 
sidered as  trustees,  or  as  consignees,  having  such  interest 
a^s  will  support  this  averment.    A  trustee  who  has  an 
insurable  interest  must,  as  I  conceive,  have  some  existing 
right  to  the  thing  insured  for  the  benefit  of  another ;  but 
the  commissioners  in  this  case  had  not  any  such  right, 
and  therefore  cannot,   according  to  my  notions  of  t 
trustee,  be  considered  as  such.    Nor  can  they  be  consi- 
dered 
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dered  as  consignees  in  whom  any  interest  or  right  is 
vested  by  bill  of  lading  or  other  instrument  of  consign- 
ment by  which  the  property  of  the  subject-matter  of  the 
consignment  primd  facie  will  pass.  If  they  be  consignees 
they  were  naked  consignees  for  the  purpose  of  doing  some 
act  respecting  the  goods  consigned^  and  rather  agents 
than  consignees^  according  to  the  common  understanding 
of  that  word ;  and  taking  them  to  be  naked  consignees 
who  have  not  the  legal  property  of  the  subject-matter  of 
the  insurance,  and  who  are  not  beneficially  interested  in 
it,  they  ought,  I  conceive,  to  have  averred  the  interest  to 
be  in  those  on  whose  account  the  insurance  was  made, 
whether  they  were  certain  defined  persons  or  uncertain 
persons,  and  not  in  themselves  as  commissioners :  for 
taking  the  meaning  of  the  word  interest  to  be  what  I  have 
stated  it  to  be,  it  is  obvious  that  a  naked  consignee  who 
means  that  the  insurance  should  be  applied  to  the  protec- 
tion of  the  things  insured,  and  the  indemnification  of  him 
vrho  sufiers  by  losing  the  value  of  those  things,  his  object 
being  not  to  secure  himself  from  some  damage  conse- 
quential to  the  loss  as  his  conmiission,  but  that  others 
interested  as  proprietors  should  be  indemnified :  it  is  ob- 
vious, I  say,  that  such  consignee  can  himself  sulBTer  no 
prejudice  by  the  total  or  partial  destruction  of  a  thing 
which  forms  no  part  of  his  property.  In  the  safety  of 
such  thing  such  naked  consignee  can  in  this  view  have 
no  interest.  The  persons  prejudiced  by  the  loss  of  pro- 
perty are  his  consignors,  or  those  for  whose  benefit  the 
property  is  to  be  disposed,  and  in  them  only  in  such  case 
and  in  such  light  is  there  an  interest.  When  such  con- 
signee insures  to  protect  the  interest  which  property 
gives,  the  interest  should  be  averred,  (vid.  1  Bos.  6i  Pul. 
923).  either  directly,  or  in  terms  tantamount,  to  be  in 
those  who  are  or  may  be  beneficially  entitled ;  for  in  such 
case  interest  means  property,  and  the  property  must  be 
shovm  to  be  in  him  in  whom  the  interest  is  averred  to  be.  • 
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To  the  sixth  question  Graham  B.,  Lb  Blanc  J., 
Lawrencb  J.,  RooKE  J.,  Grose  J.,  Thompson  B., 
Heath  J.^  Macdonald  Ch.  B.,  and  Sir  Jambs  Mans- 
field Ch.  J.  answered.  First,  that  the  averraent  touchiog 
the  right  of  the  commissioners  to  take  possession  of  the 
ships  and  goods  upon  their  arrival  in  Oreai  Britain  was 
nnnecessar}',  and  might  be  rejected  as  surplusage ;  that  is> 
was  only  introduced  to  show  an  interest  in  the  Plaintiflb ; 
and  as  it  would  have  been  sufficient  to  aver  an  interest 
mthout  showing  how  it  arose,  and  as  the  averment  in 
question  was  unconnected  with  the  averment  of  interest, 
the  latter  might  be  proved  in  any  way  without  regard  to 
the  establishmentby  evidence  of  the  former;  they  referred 
to  Pippin  V.  SohmonSf  5  Term  Rep.  496.  Secondly,  as  to 
the  averment  of  interest,  that  whether  the  Plaintiffs  woe 
bound  to  aver  an  interest  or  not,  yet  that  having  averred 
that  the  contract  of  assurance  was  made  to  protect  an  in- 
terest, it  was  not  competent  to  them  to  desert  that  aver- 
ment, and  to  recover,  as  if  the  contract  had  a  different 
object.    Thirdly,  that  the  statute  of  the  19  Geo.  2.  had 
not  rendered  any  averment  necessary  which  was  ii^t  ne- 
cessary before  the  passing  of  that  act^  the  object  of  which 
was  to  prevent  gaming,  by  prohibiting  the  insertion  of 
certain  clauses  in  the  policy,  which  dispensed  with  proof 
of  interest ;  that  the  statute  therefore  related  only  to  the 
proof,  and  not  to  the  form  of  pleading;  that  before  thf 
passing  of  tliat  statute  it  had  been  most  usual  to  make  an 
averment  of  interest,  or  to  state  what  was  equivalent  to 
it,  but  that  there  were  precedents  of  considerable  autho- 
rity to  show  that  such  an  averment  was  not  necessary, 
which  are  collected  in  Crawford  v.  Hunter,  8  T.  Rep.  U. 
and  Nantes  v.  Thompson,  2  East,  385.  and  from  which  it 
appears  that  such  an  averment  is  not  essential  to  maintaii 
a  declaration  on  a  policy  of  insurance ;  but  that  notwith- 
standing such  averment  was  not  necessary  to  be  inserted 
in  the  declaration,  yet  both  before  and  since  the  statute 
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indemnity,  was  to  be  considered  as  the  object  of  a  policy 
insurance,  being  a  contract  to  protect  the  insured  from 
the  consequences  of  certain  events  which  might  affect 
the  property  insured;  and  that  it  was  therefore  neces- 
sary to  show  that  a*  real  fair  bond  fide  loss  had  been 
sustained. 


1806. 

LUCCT«A 
0. 
CRAOrOBD 

And  Others 
In  Error. 


CiiAMBRB  J.    Beyond  all  question  a  policy  of  insur- 
ance is  a  contract  of  indemnity;  and  this  is  an  insurance 
on  a  real  existing  interest  in  the  property  insured  ;  and 
therefore  it  was  incumbent  on  the  Plaintiffs  to  state  in 
the  first  place  in  their  declaration,  and  afterwards  to 
make  out  in  evidence,  a  substantial  interest.    They  hav^ 
declared  as  for  an  average  loss ;  and  if  they  can  recover 
at  all,  it  must  be  only  according  to  the  interest  they  have, 
according  to  the  loss  they  have  sustained.   Their  case  is, 
that  as  such  commissioners  they  have  sustained  a  loss ; 
and  in  proportion  to  that  loss  they  claim  an  indemnity. 
I  do  not  know  that  any  particular  sort  of  averment  is 
necessary  in  a  declaration,  but  it  must  be  apparent  from 
the  facts  stated  in  the  declaration  itself  that  there  is  an 
interest.    It  need  not  be  called  an  interest,  but  in  every 
case  there  must  appear  on  the  record  a  pnmd/acte  ground 
of  action,  and  in  order  that  an  action  brought  on  a 
policy  of  insurance  may  be  supported,  it  must  appear  on 
the  face  of  the  declaration  that  the  party  some  way  or 
other  had  an  interest.     Now  I  take  it  that  one  of  these 
averments  must  be  made  out ;  perhaps  both  need  not. 
If  the  Plaintiffs  had  alleged  simply  that  they  had  this  in- 
terest in  this  property,  that  would  have  done  without  the 
averment,  that  if  it  had  arrived  in  the  ports  of  this 
country  it  would  have  fallen  under  their  care  as  commis- 
sioners under  the  act.    But  if  the  averment  of  interest 
is  not  made  out  in  proof,  it  cannot  be  rejected  as  sur- 
plusage :  for  if  you  strike  it  out  of  the  declaration  there 
is  no  foundation  for  the  action.    With  regard  to  the  last 
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And  Others, 
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part  of  the  question^whether  after  passing  the  19  Geo.  2. 
c.  37.  it  was  necessary  in  the  law  in  a  declaration  in  an 
action  brought  on  a  policy  of  insurance  effected  on  a 
British  ship,  for  the  Plaintiff  in  such  an  action  to  make 
any  averment  touching  his  interest  therein  which  was 
not  necessary  to  be  made  in  such  declaration  previous  to 
the  passing  that  act  of  parliament,  the  statute  certainly 
introduces  no  form  of  averment,  it  takes  away  a  clause 
that  was  frequently  inserted  in  policies  of  insurance,  bat 
it  introduces  no  new  form  of  averment.     It  was  made 
with  an  intention  to  prohibit  gaming  and  wagering  po- 
licies, and  policies  containing  these  words,  ''  Interest  or 
no  interest,"  or  "  without  further  proof  of  interest  than 
the  policy."      The  statute,  however,  seems  to  require 
that  there  should  be  some  averment.   An  averment  migbt 
be  made  in  the  manner  I  have  stated.    The  answer  then 
which  I  give  to  this  question  is,  either  that  some  fact 
should  appear  on  the  face  of  the  declaration  to  show  an 
interest,  or  there  should  be  an  express  averment  of  in- 
terest.   Whether  this  was  necessary  before  the  statute 
seems  to  be  doubtful.     According  to  some  precedents  it 
should  seem  that  the  averment  of  interest  was  considered 
as  unnecessary ;  but  if  these  precedents  may  be  sappoeed 
to  be  erroneous,  I  should  say  that  even  before  the  statute 
there  must  have  been  an  averment  of  some  kind  or 
other,  from  which  it  must  appear  that  such  an  interest 
existed. 

To  the  seventh  question  Graham  B.,  Le  Blanc  /.♦ 
Lawrence  J.,  Rooke  J.,  Grose  J.,  Thompson  B.» 
Heath  J.,  Macdonald  Ch.  B.,  and  Sir  James  Mans- 
field Ch  J.  answered,  that  the  want  of  power  to  aban- 
don was  not  a  certain  criterion  of  insurable  interest;  that 
in  many  cases  there  might  be  insurable  interest  withovt 
power  to  abandon,  as  in  the  case  of  freight,  bottomry, 
and  respondentia ;  and  that  the  16  Geo.  2.,  which  pfo- 
hibited  insurances  without  benefit  of  salvage,  was  not  to 
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be  understood  as  prohibiting  the  insurance  of  things,  not 
capable  of  salvage,  but  only  as  prohibiting  the  insertion 
of  a  clause  to  that  effect  in  a  policy  upon  things  which 
^ere  capable  of  salvage.  They  all  thought  that  the 
commissioners  might  have  abandoned  these  ships  and 
goods,  if  they  had  arrived  in  a  British  port  in  such  a  state 
as  to  justify  abandonment ;  and  most  of  them  thought 
that  they  might  have  abandoned  as  agents  or  consignees 
of  those  who  should  ultimately  be  entitled,  even  if  the 
ships  did  not  arrive. 


1806. 


LtfCINA- 
V, 

CRAurunb 
And  OthecB, 
In  Bitot. 


Lb  Blanc  J.,  who  agreed  in  the  latter  opinion,  said. 
Where  the  subject-matter  of  insurance  is  such  as  not  to 
be  capable  of  being  abandoned,  there  the  incapacity  to 
abandon  will  not  affect  the  validity  of  the  insurance ;  or 
in  other  words,  an  incapacity  of  the  person  to  make  an 
abandonment  may,  but  an  incapacity  of  the  thing  to  be 
abandoned  cannot  affect  the  validity  of  the  insurance. 

Sir  Jambs  Mansfield  Ch.  J.  said.  The  incapacity 
to  abandon,  as  I  apprehend,  will  have  no  other  effect 
than  this  ;  that  the  person  who  cannot  abandon  can  ne- 
ver recover  for  a  total  loss.  While  any  thing  remains 
of  the  things  insured,  he  may  take  that  and  make  the 
most  of  it ;  he  can  only  recover  for  a  partial  loss. 


Chambrb  J.  From  the  opinion  I  entertain  on  the 
other  questions,  I  cannot  give  any  other  answer  to  this 
than  by  saying,  that  in  my  humble  opinion  the  Plaintiffs 
had  not  any  such  interest  in  the  bodies  of  these  ships,  or 
in  the  goods,  or  any  part  of  them,  as  was  capable  of  any 
abandonment.  I  think  they  were  quite  strangers.  My 
answer,  therefore,  is  in  the  negative,  that  they  had  not 
any  such  interest  as  was  capable  of  being  abandoned. 
This  policy  of  insurance  is  on  such  a  species  of  property 
as  is  in  its  own  nature  capable  of  abandonment,  and  to 
be  sure  it  is  a  pretty  good  test  to  try  the  interest  of  the 
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1806.  party  by  examining  whether  they  were  so  connected 
with  the  property  that  they  could  have  abandoned  it,  or 
whether  they  could  not  I  do  not  mean  whether  those 
Crauf o»D  f^j  whom  they  acted^  for  whom  they  were  agents,  cod- 
in  Error. '  signees,  or  trustees,  could  abandon ;  but  whether  the 
commissioners  could ;  and  I  think  they  could  not.  I  am 
likewise  of  opinion  that  an  incapacity  on  their  part  to 
abandon  rendered  the  policy  in  question  invalid. 


Lawrence  J.  The  doctrine  of  abandonment 
founded  on  this  ground,  viz.  that  no  person  shaU  be  paid 
as  for  a  total  loss  and  retain  any  interest  in  the  thing  in- 
sured by  which  he  may  receive  more  than  ah  indemnity, 
an  incapacity  to  abandon  in  cases  where  the  subject* 
matter  is  capable  of  abandonment  operates  as  a  medium 
to  show  a  want  of  interest  in  the  subject  of  the  insurance, 
at  the  time  of  the  loss.  And  if  the  conunissioners  had 
not  a  capacity  to  abandon  the  subject  of  the  insurance^ 
it  will  affect  the  validity  of  It,  as  showing  they  had  no 
interest.  And  that  they  had  no  interest  in  the  subject- 
matter  of  the  insurance  I  have  endeavoured  to  establish 
in  my  answer  to  the  fifth  question.  But  if  the  averment 
in  the  declaration  of  the  interest  of  the  Plaintiffs  as  com- 
missioners can  be  understood  as  an  averment  that  the 
insurance  was  made  for  the  benefit  of  those  who  might 
be  ultimately  entitled  to  the  things  insured,  the  incapa- 
city in  the  Plaintifis  to  abandon  would  prevent  a  reco- 
very for  a  total  loss,  where  any  thing  had  been  or  m^bt 
be  saved,  until  they  were  enabled  by  those  for  Yihxm 
the  insurance  was  made  to  convey  to  the  underwriters 
the  benefit  of  such  salvage. 

To  the  eighth  question ;  first,  the  great  majority  of  the 
learned  Judges  declared  their  opinion,  that  the  profits  of 
the  commissioners  were  insurable ;  they  said  the  commis- 
sioners were  materially  concerned  in  the  safe  arrival  of 
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the  ships,  because  their  profits  depended  upon  it,  and         1806. 
they  would  therefore  sustain  a  loss  if  the  ships  did  not  ar-       v^^^*^^ 
rive ;  that  if  the  commissioners  had  a  moral  certainty  of  <^- 

deriving  the  profit,  that  was  an  insurable  interest;  that      ^^  othm, 
the  commissioners  had  such  a  moral  certainty,  it  being        in  Brrar. 
contrary  to  the  usage  of  the  crown  to  remove  commis- 
sioners when  once  appointed,  except  for  some  miscon- 
duct, which  was  not  to  be  intended ;  and  that  they  had 
an  existing  right  to  future  management.    They  referred 
to  Grant  v.  Parkinson  (a),  Le  Cras  v.  Hughes  (6),  and 
Henrickson  v.  Margetson  (c),  before  Lord  Mansfield  in 
1776,  where  his  lordship  held  that  imaginary  profits  on 
a  cargo  of  indigo  were  insurable ;  and  his  opinion  was 
confirmed  on  a  motion  for  a  new  trial ;  to  Craufurd  v. 
Hunter  (d).  Flinty.  Le  Mesurier(e)y  and  Wolfe  \.  Horn- 
castle  (/),  where  Buller  J.  held  that  a  creditor  who  had 
advanced  money  which  would  have  been  a  lien  on  a 
cargo  if  it  had  arrived,  might  insure ;  also  to  Barclay  v. 
Cousins  (g)  ;  and  they  observed  that  the  possibility  of 
the  interest  being  defeated  by  other  events  than  the 
perils  insured  against,  such  as  a  countermand  by  the 
(X>nsignee,  was  not  considered  as  aflecting  the  right  of 
insurance  in  those  cases ;  and  they  put  the  instance  of 
an  insurance  of  profits  upon  a  perishable  cargo,  which 
might  become  of  no  value  independently  of  sea  risk. 

Lawrence  J.  agreed  in  the  above  opinion  respecting 
the  right  to  insure  profits ;  but  said  that  the  commission- 
ers in  the  present  case  never  could  have  insured  if  the 
policy  had  been  eflected  on  their  profits,  as  none  of  the 
ships  arrived  till  some  time  in  the  year  following  the  de- 
claration of  hostilities ;  and  the  others,  which  were  lost 
before  the  declaration,  were  lost  at  a  time  and  at  a  dis- 

(a)  Park.  M.  J.  f67.  (t)  Park,  M.  L  «68.  n.  (a) 

(b)  Park.  M.  I.  f69.  (f)  iBot.Sf  Pull.  316. 
(e)  Park.  M,  L  Ed.  ult.  (g)  «  EaU,  5i4. 

(d)  8  7«m  R£p.  19. 
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V. 
ClAOPORD 

And  Others, 
In  £rror« 


tance  which  made  it  impossible  for  them  to  have  arrived 
before  such  declaration ;  and  that  if  they  could  have  had 
no  profit  as  commissioners  on  the  shipd'  arrival,  they 
could  sufier  no  damage  by  the  loss ;  for  whatever  took 
away  the  damnification  in  the  whole  or  in  part  must 
operate  upon  the  indemnity  in  the  same  degree. 

None  of  the  learned  Judges  denied  that  the  profits 
were  insurable. 


Secondly,  with  respect  to  the  19  Oeo.  2.  Graham  B. 
and  RooKE  J.  thought  that  an  insurance  on  profits  did 
not  fall  within  the  provisions  of  that  statute. 

Chambrb  J.,  Le  Blanc  J.,  Macdokald  Ch.  B^ 
and  Sir  James  Mansfield  Ch.  J.  inclined  to  think  that 
such  an  insurance  was  within  the  provisions  of  that  sta- 
tute: they  observed  that  the  point  arose  in  GraiUr. 
ParHnsoTfy  but  was  not  determined,  the  Court  being  of 
opinion  that  the  words  in  dispute,  viz.  ''  profits  valued 
at  1000/.  without  other  voucher  than  this  policy,**  only 
made  it  a  valued  policy,  and  did  not  amount  to  a  dispfs- 
sation  from  proving  interest.  They  observed  that  though 
the  subject  of  insurance  was  profit,  yet  that  the  risk  was 
in  fact  incurred  by  ships  or  goods,  upon  which  the  pro- 
fit was  dependent,  and  the  preservation  or  destructioD  of 
which  occasioned  the  profit  or  loss ;  and  that  an  insurance 
upon  the  profits  of  any  ship  or  goods,  by  way  of  wagff, 
would  be  a  mere  evasion  of  the  statute ;  and  though  not 
within  the  words,  must  be  taken  to  be  within  the  spirit 

Lawrence  J.  said.  If  the  question  had  respected  a 
recompence  for  services  to  be  performed  in  regard  to  the 
ships  of  his  majesty  or  his  subjects,  or  goods  laden  od 
board  the  same,  in  order  to  advance  the  remedy  intended 
to  prevent  the  mischiefs  recited  in  the  act,  it  piobaUj 
would  be  held  that  no  insurance  can  be  made  on  matters 

connected 
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connected  with  the  ships  of  his  majesty,  or  his  subjects, 
and  the  merchandizes,  goods,  or  effects  laden  on  board 
them,  against  any  events  affecting  the  same  by  way  of 
gaming  or  wagering.     But  it  is  not  necessary  to  ddUiver 
any  opinion  on  that  point ;  for  as  it  has  been  decided 
that  this  statute  does  not  extend  to  foreign  stiips,  it 
will  follow,  from  such  construction  of  the  act,  that  poli- 
cies on  matters  connected  with  foreign  ships  are  not 
within  it ;  and  that  the  insurance  of  the  commission  of 
the  Defendant  in  error  to  arise  from  the  care,  manage- 
ment, and  disposition  of  the  ships  in  question,  and  of 
the  goods  laden  on  board  the  same,  they  not  being  the 
ships  of  his  majesty  or  his  subjects,  is  not  an  insurance 
within  the  19  Geo.  2. 


1806. 

LUCANA 
». 

Craupi?»p 

And  Othen, 

In  jLitQf* 


The  other  learned  Judges  did  not  deliver  any  precise 
opinion  on  this  part  of  the  question. 

Thirdly.  The  learned  Judges  were  unanimously  of  opi- 
nion that  the  policy  in  question  could  not  be  considered 
as  a  policy  upon  profits,  having  been  expressly  declared 
upon  as  a  policy  upon  the  Plaintiffs'  interest  in  the  ships 
and  goods  themselves ;  and  that  if  it  had  been  intended 
as  a  policy  on  profits,  it  should  have  been  so  stated. 


After  the  learned  Judges  had  delivered  their  opinions, 
the  further  consideration  of  the  subject  was  adjourned 
to  the  10th  July,  on  which  day 

Lord  Eldon  spoke  to  the  following  effect:  Before 
I  state  the  first  count  in  the  declaration  in  this  case,  it 
will  be  extremely  material  to  call  your  lordships'  atten- 
tion to  the  counts  upon  which  the  jury  have  found  for 
the  Defendant.  For  whatever  might  have  been  the 
opinion  of  any  of  your  lordships,  if  the .  subject-matter 
of  those  counts  had  been  brought  before  the  House 
by  the  bill  of  exceptions,  all  further  ccmsideration  of 
theififtiters  of  laiv  anfl  lact  arising  on  those  cdunts  is 

excluded 
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1806.  excluded  by  the  fonn  of  proceedings^  unless  some  means 
can  be  found  of  griving  the  parties  an  opportunity  to  lay 
the  matters  stated  in  those  counts  again  before  a  joiy. 
The  second  count  states  the  interest  of  the  property  in- 


LOCINA 

Ckaopoiio. 
And  Otli«n, 

In  inor.        sured  to  be  in  his  majesty,  and  avers  that  the  pcmcy  wtti 
made  on  his  majesty's  account,  and  that  the  commisaioncfs 
had  given  directions  to  the  agents  to  negotiate  policies 
on  his  account.   But  as  the  jury  have  found  for  the  De- 
fendant on  this  count,  it  is  not  open  to  us  to  say  ibat 
his  majesty  had  any  interest  in  the  property,  or  that  the 
commissioners  insured  on  his  account,  except  so  far  as 
those  circumstances  arise  out  of  the  first  count.    The 
third  count  avers  that  the  property,  at  the  time  of  the 
insurance  and  loss,  belonged  to  foreigners.     The  object 
of  this  count  was  to  dispense  with  the  averment  of  ii- 
terest ;  for  if  the  property  belonged  to  foreigners,  the 
insured  might  recover,  although  he  had  not  an  interest 
But  the  jury  having  also  found  for  the  Defendant  on  this 
count,  it  cannot  now  be  said  that  these  were  ships  w 
M'hich  an  averment  of  interest  is  unnecessary.  UpondB 
the  common  counts  the  jury  have  also  found  for  the  De- 
fendant.   The  question,  therefore,  upon  this  bill  of  ex- 
ceptions is  reduced  to  this.  Whether  the  Plaintifls  han 
supported  their  demand  upon  the  first  count,  and  to  the 
extent  to  which  they  have  recovered,  as  to  each  and 
every  of  the  ships  mentioned  in  the  declaration  ?   (His 
lordship  then  stated  the  first  count.)    The  effect  of  tke 
averment  of  interest  in  this  count,  as  it  seems  to  me,  iB, 
that  the  commissioners  had  a  right  and  an  interest,  u 
such  commissioners,  to  make  an  insurance  for  their  ose^ 
benefit  and  account,  as  such  commissioners,  at  the  tine 
when  the  ships  were  at  St.  Helena,  when  they  sailed  fion 
thence,  and  till  the  time  of  the  losses.     And  the  atcr- 
ment  is  not  only  predicated  of  all  the  ships^  but  of  esck 
of  them  at  each  of  the  times  mentioned  in  this  part  of 
the  declaration.    It  is  averred  that  the  ships  sailed  fioi 
Si.  Helena  upon  the  2nd  of  July  1795  for  Lomhm  ;  tkat 
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the  Hmighly,  with  part  of  her  cargo,  was  lost  by  perils  of 
tbesea  on  the  1st  of  September  1795 ;  and  the  Surcheance 
and  her  cargo  on  the  5th  of  September  ;  that  the  Dordrecht 
was  disabled  on  the  13th,  but  was  carried  into  Ireland 
and  sold  there,  and  her  cargo  brought  to  London  ;  and  that 
iheZeekfye  was  lost  on  the  29th  of  iSep/em&6r,  which  was 
after  the  declaration  of  hostilities  between  this  country 
and  the  United  Provinces,  which  took  place  on  the  15th 
of  September,  and  which  stamped  the  character  of  ene-* 
loies'  property  upon  the  Zeelelye  from  the  date  of  that 
dedaration.    As  I  understand  the  case,  the  verdict  has 
been  taken  for  damages,  computed  upon  the  principle 
that  the  commissioners  had  a  right  to  recover  in  respect 
of  all  these  ships  and  their  cargoes,  and  not  merely  upon 
some  of  them.    If,  therefore,  it  should  turn  out  that  they 
have  only  a  right  to  recover  upon  some,  and  that  it 
sbonld  appear  upon  the  record  that  they  have  recovered 
upon  all,  there  will  be  a  miscarriage  in  the  course  of 
jutioe.  (His  lordship  then  stated  the  bill  of  exceptions). 
Ilie  questions  now  are.  First,  Whether  upon  the  matters 
diidosed  on  the  first  count  the  commissioners  had  an  in- 
SQiUe  interest  in  any  of  the  ships  and  cargoes  upon 
Much  they  have  recovered  T    Secondly,  If  they  had  an 
iasorable  interest  in  any,  whether  there  are  not  some  on 
wlach  they  had  no  such  right  ?    Whether  your  lordships 
shaU  come  to  the  conclusion  that  they  have  no  right  to 
i^Boover  upon  any  of  these  ships  and  cargoes,  or  to  a 
IMMPB  limited  conclusion,  and  take  such  steps  ad  may  be 
iayoor  power  to  coUect  the  true  result  of  the  proceedings 
wiiich  have  been  had,  it  seems  to  me  due  to  the  import- 
'kiceof  the  subject  to  enter  into  some  of  the  topics  which 
hrt  been  discussed  at  the  bar ;  and  to  determine  the 
ittd  character  of  the  Plaintiffs  which  led  to  the  existence 
of  their  commission.    The  orders  of  Council,  referred  to 
IB  the  bill  of  exceptions,  applied  to  a  state  of  this  coun- 
try with  idaUon  to  the  United  Provinces  and  their  inha- 
Yoh.  II.  Z  bitants. 
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bitants,  which  I  may  represent  as  perfectly  unparalleled. 
The  United  Provinces  had  been  reduced  under  the  yoke 
of  France^  then  at  open  war  with  this  country;  wheth^ 
finally  reduced  or  not  was  the  question.     The  formcf 
Goyemment  and  a  great  part  of  its  subjects  were  adverse 
to  France,  and  attached  to  this  country ;  many  of  the 
inhabitants  had  proposed  to  resort  to  this  country  fyr 
protection,  and  some  had  come  herewith  their  property. 
It  was  thought  a  humane  policy  not  only  to  protect  the 
individuals,  but  to  bring  into  the  ports  of  this  coontry 
Dutch  property  bound  to  Holland,  for  the  benefit  of  those 
who  might  ultimately  turn  out  to  be  entitled.     On  die 
other  hand,  in  case  a  war  should  take  place  Ihepn^ertf 
of  the  United  Provinces  and  of  its  inhabitants  would  be- 
come the  property  of  the  crown,  and  subject  to  be  dis- 
posed of  by  his  majesty.    Tet  even  in  that  event  it  ap- 
pears to  me  to  have  been  taken  for  granted  that  many 
Dutchmen  might  acquire  a  friendly  character,  and  be 
entitled  to  be  considered  as  ownera  of  the  property 
taken,  and  to  whom  therefore « it  would  have  beoone 
liable  to  have  been  restored.  It  was  impossible,  hovrever, 
to  make  a  provision  of  this  sort  in  the  exercise  of  Us 
majesty's. prerogative,  since  such  ships  and  cargoes  conU 
not  enter  British  ports  consistently  with  law.  The  power 
of  the  Legislature  therefore  was  called  in ;  but  it  maybe 
observed,  that  so  far  as  related  to  detaining  l>tc^cft8ii]pi 
and  cargoes  at  sea,  by  the  force  of  the  state  the  prerofji- 
tive  of  the  crown  was  fully  sufficient,  and  the  act  appeiD 
to  have  been  studiously  framed  to  avoid  any  inteifereiiGe 
with  that  prerogative.    Accordingly,  the  power  of  As 
commissioners  is  expressly  limited  to  ships  and  goods  tint 
have  actually  come,  or  been  brought  into  the  ports  of 
Great  Britain.    All  the  directions  relative  to  bringias 
these  ships  into  port  were  given  in  the  legitimate  exeidie 
of  the  king's  prerogative  for  the  protection  of  the  ststo 
and  its  allies ;  and  it  appears  to  me,  as  it  has  done  to  As 

leame' 


# 


IN  THB  FORTY-SRVBNTH  YbAR   OP  GEORGE  III. 

learned  Judges  nnanimously,  that  there  is  nothing  in  this 
act  of  parliament  which  touches  the  prerogative  while 
the  ships  and  cargoes  were  at  sea,  or  even  in  the  ports  of 
Ireland  ;  and  that  it  was  competent  to  the  crown  from 
the  moment  they  were  taken  possession  of  to  restore  them 
to  the  Dutch  owners  or  the  Dutch  government,  or  to 
deal  with  them  in  any  manner  which  should  be  thought 
fit ;  for  the  power  of  the  commissioners  never  attached 
till  they  actually  came  into  a  British  port.  If  this  be  the 
law,  it  is  a  direct  negative  of  that  which  the  averment 
seems  in  a  general  sense  to  import,  and  those  averments 
can  only  be  true  in  this  sense,  that  the  commissioners  had 
a  power  to  dispose  of  the  ships  and  cargoes  if  they  hap- 
pened to  come  into  port,  and  his  Majesty's  orders  did 
not  intervene  to  prevent  their  being  brought  in,  or  hosti- 
lities did  not  intervene  to  prevent  theii^  being  brought  in> 
or  to  change  the  characters  of  the  owners.     For  it  ap- 
pears to  me,  that  even  though  the  ships  and  cargoes  were 
taken  possession  of  by  the  commissioners,  the  act  was  not 
intended  to  operate  upon  theln  if  hostilities  should  take 
place.  With  respect  to  those  brought  in  after  hostilities, 
they  would  be  ships  in  the  hands  of  the  king's  oflScers, 
to  be  condemned  as  seized  by  the  force  of  the  state,  and 
distributed  according  to  his  majesty's  bounty.    It  could 
not  be  the  intention  of  the  act  to  affect  the  rights  of  the 
crown.  It  has  indeed  been  stated  by  one  of  the  learned 
Judges,  that  these  commissionei's  might  have  sold  the 
ships.    With  great  deference  to  the  authority  of  that 
learned  Judge  I  must  state  to  your  lordships  my  humble 
bot  confident  opinion,  that  they  could  not  have  sold 
tliem;  and  I  go  much  further;  the  commissioners  could 
B«>t'have  made  a  good  title,  even  if  they  had  been  brought 
into  an  English  port   Among  the  subjects  of  this  coun- 
try indeed  who  are  bound  by  an  English  act  of  parlia- 
Hient  they  might  have  made  a  good  title.    But  if  a  ship 
be  taken  by  hostile  force,  the  title  to  that  ship  as  against 
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foreigners  cannot  be  changed  by  any  act  of  local  legbla- 
ture^  but  the  ship  must  be  condemned  in  a  court  pro- 
ceeding according  to  the  law  of  nations  on  roles  bindin; 
not  only  on  the  subjects  of  the  country  where  the  court 
is  held^  but  on  foreigners  who  are  not  so.  So  far  there- 
fore from  these  commissioners  having  a  power  to  seU  the 
ships  in  transitu,  they  could  never  make  a  good  title 
against  the  Dutchmen  at  sea,  unless  the  person  havmg 
possession  could  show  the  condemnation  of  a  prize  court 
These  principles  are  strongly  illustrated  by  the  evidence. 
The  moment  hostilities  took  place  the  property  vras  con- 
demned as  prize.  The  power  of  the  commissioDen 
could  never  have  attached  upon  it  in  the  hands  of  the 
king,  nor  could  they  have  any  authority  to  deal  with  it» 
unless  the  king  had  thought  proper  to  grant  it  to  then. 
With  respect  to  the  ships  in  the  ports  of  Ireland,  he  ex- 
pressly constitutes  them  prize  agents;  and  with  respect 
to  those  brought  into  this  country  and  condemned,  he  j 
authorizes  them  to  deal  with  the  proceeds  in  the  mamier 
they  had  been  instructed  to  deal  as  commissioners,  aad 
according  to  such  instructions  as  they  shonld  thereafter 
receive.  But  I  state  it  with  great  confidence,  thoagh  I 
hope  with  proper  humility,  as  my  clear  opinion,  thit 
after  the  declaration  of  hostilities  the  conunisaiaBen 
neither  did  deal,  nor  had  a  right  to  deal  with  the  piiopff- 
ty  as  commissioners.  His  majesty  having  a  title  to  it 
makes  them  his  agents,  and  points  out  to  them  in  lAit 
manner  they  shall  exercise  that  agency ;  directing  thet  it 
should  be  in  the  same  manner  as  if  they  had  derived  their 
title  under  the  commission,  and  not  under  their  spedii 
appointment  as  prize  agents.  This  is  notacaseinwhidi 
there  is  any  averment  of  an  interest  in  these  commissioB- 
ers  beneficial  to  themselves,  and  the  question  is,  Whetiier 
the  power,  or  faculty,  or  right  of  concern  and  mallag^ 
ment  which  these  commissioners  might  or  might  nothiie 
had,  which  they  would  have  had  if  these  ships  bad  cod^ 
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into  port,  and  which  they  might  have  ceased  to  have  the 
moment  after,  be  the^subject  of  a  legal  insurance?  Since 
the  19  Geo.  2.  it  is  clear  that  the  insured  must  have  an 
interest,  whatever  we  understand  by  that  term.  In  order 
to  distinguish  that  intermediate  tiling  between  a  strict 
right,  or  a  right  derived  under  a  contract,  and  a  mere 
expectation  or  hope,  which  has  been  termed  an  insurable 
interest,  it  has  been  said  in  many  cases  to  be  that  which 
amounts  to  a  moral  certainty.  I  have  in  vain  endea- 
voured however  to  find  a  fit  definition  of  that  which  is 
between  a  certainty  and  an  expectation  ;  nor  am  I  able 
to  point  out  whatsis  an  interest  unless  it  be  a  right  in  the 
property,  or  a  right  derivable  out  of  some  contract  about 
the  property,  which  in  either  case  may  be  lost  upon  some 
contingency  afi*ecting  the  possession  or  enjoyment  of  the 
party.  In  the  19  Geo.  2.  as  well  as  in  every  other  sta- 
tute and  charter  relating  to  insurance,  the  objects  of  in- 
surance are  plainly  described  to  be  ships,  cargoes,  wares, 
merchandizes,  or  effects.  One  or  two  later  statutes 
mention  property ;  but  as  to  expectation  of  profits  and 
some  other  species  of  interest  which  have  been  insured  in 
later  times,  there  is  nothing  to  show  that  they  were  con- 
sidered as  insurable.  I  do  not  wish  that  certain  decisions 
vrhich  have  taken  place  since  the  19  Geo.  2.  should  be 
now  disturbed,  but  considering  the  caution  with  which 
the  Legislature  has  provided  against  gambling  by  insur- 
ances upon  fanciful  property,  one  should  not  wish  to  see 
the  doctrines  of  those  cases  carried  further,  unless  they 
can  be  shown  to  be  bottomed  in  principles  less  excep- 
tionable than  they  would  be  found  to  be  upon  closer  in- 
vestigation. Lord  Kenyon,  in  Craufurdv.  Hunter,  consi- 
dered the  19  Geo.  2.  as  a  legislative  declaration  th^  an 
insurance  might  have  been  effected  before  that  statute 
without  interest.  It  is  with  great  deference  that  I  enter- 
tain doubts  on  that  subject.  Ld.Ch.  Baron  Comyit^,  in  the 
case  of  Depaba  v.  Ludlow,  Com.  360.  s^peaking  of  this 
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1806.         statute  says^  that  it  was  an  act  to  affect  the  form  of  the 
policy  :  and  Lord  Hardwicke  has  said  the  same  in  two 


LUCKNA 

V.  cases.  The  Sadlers  Company  y.  Badcock,  2  Atk.  564.  and 

And  o^oM        Pringle  v.  Hartley,  3  Atk.  196.    In  the  latter  of  which 
In  Error.        hc  distinctly  says,  that  the  words  '*  interest  or  no  iDtereBt** 
were  meant  only  to  dispense  with  the  proof  of  interest 
on  the  trial.     If  then  a  policy  with  the  words  ^'  interest 
or  iio  interest"  were  stated  in  a  declaration,  -and  those 
words  meant  that  there  should  be  a  dispensation  with  the 
proof  of  interest,  there  would  be  something  like  an  ayer- 
ment  on  the  one  part  and  an  admission  on  the  oth^  that 
there  was  an  interest.    I  cannot  conceive  how  such  de* 
crees  could  have  been  made  in  courts  of  equity  as  weie 
made  there  previous  to  the  19  Geo»  2.  if  an  insoranoe 
could  have  been  made  without  interest,  for  no  court  of 
equity  could  relieve  against  the  effect  of  a  contract  valM 
in  law.  Butif  the  words ''  interest  or  no  interest*'  amoontod 
to  an  agreement  to  disp^ise  with  the  proof  of  interest, 
the  principles  upon  which  those  decrees  proceeded  may 
easily  be  accounted  for.  If  the  insurer,  having  admitted 
an  interest  which  he  supposed  capable  of  proof,  after- 
wards discovered  that  no  interest  existed,  he  might  state 
to  a  court  of  equity  that  he  had  been  taken  by  surjHm 
in  his  admission,  and  the  policy  would  be  ordered  to  be 
delivered  up.  There  is  some  strange  language  to  be  found 
in  our  books  respecting  wagering  and  valued  policies,  tke 
latter  of  which,  though  frequently  in  effect  wagering  po- 
licies have  been  permitted,  because  it  has  been  supposed 
that  the  convenience  of  them  is  greater  than  wonld  resiit 
from  the  prohibition  of  them.    But  the  language  of  all 
courts  of  justice  has  been  extremely  careful  lest  the  per- 
mission of  valued  policies  should  introduce  a  species  of 
gambling  policies.    With  respect  to  foreign  ships,  Ae 
averment  of  interest  has  been  dispensed  with,  not  be- 
cause insurance  on  them  could  be  made  without  interest, 
but  on  account  of  the  difficulty  of  proof.     Bnt  whateTrr 
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may  have  been  the  common  law,  the  19  Geo.  2.  has  pre-         1806. 
scribed  what  should  be  the  law  thereafter^  and  all  courts 
of  justice  are  bound  to  foUow  up  the  spirit  of  that  act. 
If  this  power  and  faculty  of  future  concern  be  an  insu- 
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rable  interest,  we  ought  at  least  to  take  care  not  to  extend        i^  £„or 
to  such  interest  a  protection  that  would  be  denied  to  po- 
licies of  a  more  solid  nature,  lest  that  sort  of  wagering 
in  policies  should  grow  up,  which  has  of  late  been  extend- 
ing itself  considerably.    It  has  been  said,  that  the  com- 
missioners either  are  or  are  not  like  trustees,  consignees,  or 
agents,  and  that  they  had  as  good  an  insurable  interest  as 
the  captors  in  the  Omoa  case,  or  a  creditor  on  the  life  of 
bis  debtor.  If  the  Omoa  case  was  decided  upon  the  ex- 
pectation of  a  grant  from  the  crown,  I  never  can  give 
my  assent  to  such  a  doctrine.  That  expectation,  though 
founded  upon  the  highest  probability,  was  not  interest, 
and  it  was  equally  not  interest,  whatever  might  have  been 
th^  chances  in  favour  of  the  expectation.    That  which 
i^as  wholly  in  the  crown,  and  which  it  was  in  the  power 
of  his  majesty  to  give  or  withhold,  could  not  belong  to 
the  captors,  so  as  to  create  any  right  in  t^em.  I  am  far 
from  saying,  however,  that  that  case  might  not  have  been 
put  upon  other  ground.    The  captors  not  only  had  the 
possession,  but  a  possession  coupled  with  the  liability  to 
pay  costs  and  charges  if  they  had  taken  possession  im- 
properly. There  was  also  a  liability  to  render  back  pro- 
perty which  should  turn  out  to  be  neutral,  and  a  liability 
as  agents  to  act  for  the  king  as  their  principal ;  and  I 
should  be  disposed  to  say,  that  the  king  had  an  insurable 
interest  as  the  person  who  had  the  jus  possessionis.  His 
right  indeed  was  liable  to  be  affected  by  a  sentence  of 
the  Court  of  Admiralty.    But  as  the  insured  is  often 
entitled  to  consider  the  property  as  gone  the  moment  the 
capture  takes  place,  so  I  think  that  the  king  may  be  con- 
sidered as  against  all  the  world  as  having  an  interest  in 
the  property  before  condemnation  for  the  purpose  of  in- 
suring 
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soring.    With  respect  to  the  case  of  a  trustee,  I  can  see 
nothing  in  this  case  which  resembles  it.    A  trustee  has  a 
legal  interest  in  the  thing,  and  may  thereCbre  insure.  So 
a  consignee  has  the  power  of  selling,  and  the  same  may 
be  said  of  an  agent.   I  cannot  agree  to  the  doctrine  said 
to  be  established  in  the  courts  below,  that  an  agent  may 
insure  in  respect  of  his  lien  upon  a  subsequent  perform- 
ance of  his  contract,  nor  can  I  advise  your  lordships  to 
proceed  without  much  more  discussion  upon  authority  of 
that  kind.  There  are.  different  sorts  of  consignees :  some 
have  a  power  to  sell,  manage,  and  dispose  of  the  property, 
subject  only  to  the  rights  of  the  consignor.  Others  have 
a  mere  naked  right  to  take  possession.  I  will  not  say  that 
the  latter  may  not  insure,  if  they  state  the  interest  to  be 
in  their  principal.    But  in  the  present  case  the  commis- 
sioners do  not  insure  in  respect  of  any  benefit  to  them- 
selves, nor  of  any  benefit  to  the  crown,  or  to  any  other 
person  or  persons  stated  on  this  rfM^ord;  they  insure 
merely  as  commissioners,  and  if  they  have  a  right  so  to 
insure,  it  seems  to  me  that  any  person  who  is  directed  to 
take  goods  into  his  warehouse  may  insure;  and  that  theie 
is  nothing  to  prevent  the  West  IndiaDock  Company  fion 
insuring  all  the  ships  and  goods  which  come  to  tbeir 
docks.   If  moral  certainty  be  a  ground  of  insuraUe  inte- 
rest, there  are  hundreds,  perhaps  thousands,  who  would 
be  entitled  to  insure.   First  the  dock  company,  then  the 
dock-master,  then  the  warehouse-keeper,  then  the  porter, 
then  every  other  person  who  to  a  moral  certainty  would 
have  any  thing  to  do  with  the  property,  and  of  course  get 
something  by  it.    Suppose  il.  to  be  possessed  of  a  ship 
limited  to  B.  in  case  A.  dies  without  issue ;  that  A.  has 
30  children,  the  eldest  of  whom  is  20  years  of  age ;  and 
B.  90  years  of  age ;  it  is  a  moral  certainty  that  B.  inD 
never  come  into  possession,  yet  this  is  a  clear  interest 
On  the  other  hand,  suppose  the  case  of  the  heir  at  lav 
of  a  man  who  has  an  estate  worth  20,000/1  a-year,  who 
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is  90  years  of  age ;  upon  his  death-bed  intestate,  and  in-  1806. 
capable  from  incurable  lunacy  of  making  a  will,  there  is 
no  man  who  will  deny  that  such  an  heir  at  law  has  a 
moral  certainty  of  succeeding  to  the  estate ;  yet  the  law  Craorird 
will  not  allow  that  he  has  any  interest,  or  any  thing  more  j^  ^^^^ 
than  a  mere  expectation.  I  am  the  more  surprized  at 
the  doctrine  which  has  been  advanced  upon  this  subject, 
recollecting  the  case  of  a  gentleman  who  had  been  in  a 
state  of  incurable  lunacy  for  many  years,  in  the  time  of 
Lord  Batkursi,  who  was  then  assisted  by  no  less  a  man 
than  Lord  Chief  Justice  J)e  Orey.  Certain  individuals 
filed  a  biU  to  perpetuate  the  testimony  of  their  being  heirs 
at  law,  and  next  of  kin.  Lord  Thurlow,  then  attorney- 
general,  demurred  to  that  bill,  and  the  ground  of  his 
demurrer  was,  that  though  it  was  as  morally  certain  as 
any  thing  could  be,  that  those  individuals  would  succeed 
to  the  proi>erty ;  yet  as  the  whole  of  it  was  in  the  lunatic, 
no  part  of  it  could  be  in  any  body  else,  and  therefore  their 
moral  certainty  raised  no  title  in  a^court  of  justice.  One 
of  the  persons  to  whom  I  am  alluding  concluded  with 
these  words :  "  Courts  of  justice  sit  here  to  decide  upon 
rights  and  interests  in  property ;  rights  in  property,  or 
interests  derived  out  of  contracts  about  property.  They 
do  not  sit  here  to  decide  upon  things  in  speculation. 
Speculative  profits  are  nothing."  I  send  my  ship  to  India  ; 
I  expect  profit  from  the  voyage ;  if  the  ship  is  lost^  my 
expectation  is  defeated ;  but  of  those  expected  profits  the 
law  can  have  no  consideration ;  and  I  am  sure  that  Lord 
Ch.  J.  Willes  did  not  hold  that  such  expectations  might 
be  regarded  in  the  case  of  Pole  v.  Fitzgerald  (a) ;  the  doc- 
trines of  which  case  have  been  wounded  to  the  quick  by 
the  representations  made  of  them  in  subsequent  cases ; 
and  among  the  rest  in  the  first  volume  of  Burrow;  which 
representations  are  most  inaccurate,  if  they  are  meant 
to  convey,  as  the  result  of  that  case,  that  where  there  is  a 

(a)  WUle$,641. 

contract 
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contract  under  which  a  party  is  to  receive  profit,  and  sadi 
profit  so  secured  by  contract  may  be  affected  by  some 
contingency  connected  with  the  voyage,  it  is  insurable.  I 
do  not  assert  that  it  is  not  insurable ;  but  I  cannot  accede 
to  that  which  has  been  stated  as  part  of  the  doctrine 
upon  this  subject— that  tinascertained  profits,  which  may 
or  may  not  be  made,  may  be  insured.  The  present  case, 
however,  assumes  not  only  that  a  man  may  insure  unas- 
certained profits  firom  his  own  losses,  but  that  he  Bay 
insure  profits  to  arise  out  of  ships  and  goods,  whidi  he 
has  not,  and  which  he  never  may  have  in  his  jMissessim, 
and  from  the  management  of  which  he  never  can  obtain 
any  profit.    If  I  were  bound  now  to  state  my  ojrinioo 
judicially  upon  this  first  count,  I  should  be  obliged  very 
strongly  to  say,  that  the  claims  of  the  Plaintiflb  could  not 
be  supported ;  but  I  do  not  think  it  will  be  necessary  ibr 
me  to  say,  that  I  am  sure  that  it  cannot  be  supported  to 
the  extent  to  which  damages  have  been  found,  fiv  fk 
Zeelelye  having  been  lost  after  the  declaration  of  hostOh 
ties,  unless  I  mistake  the  act  and  commission  altogetiMr, 
she  was  not  a  ship  which  the  Plaintiffs  could  have  takes 
into  their  possession  as  commissioners ;  they  have  then* 
fore  sustained  no  loss  as  commissioners  with  respect  to  . 
that  ship ;  and  it  will  be  essentially  necessary  thatadis- 
tinction  should  be  made  in  the  proceedings  in  the  comt 
below  with  respect  to  the  diffierent  ships,  in  order  fiiat 
the  damages  may  be  properly  computed.    It  appears  to 
me  that  the  proper  mode  of  proceeding  will  be,  that  yrt 
do  award  a  venire  de  novo  for  this  purpose.     The  whole 
record  will  then  be  carried  down,  and  the  case  will  be 
open,  and  all  the  different  interests  which  are  averred  ia 
the  other  counts.    As  the  matter  now  stands,  I  think  it 
impossible  to  affirm  this  judgment  With  respect  to  tke 
conduct    of  the   underwriters    I   have  said  nothiaf^. 
Courts  of  justice  have  no  right  to  tell  men  whedi6r 
they  are   acting  honestly  or  dishonestly.     It  is  tbe 
duty  of  a  court  to  say  whether  they  have  acted  le- 

gaDy 
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gaily.    To  that  consideration  I  have^qn^t^ly  confined         1806. 
myself. 


LlJCKNA 


Vm 


Lord  Ellenborough,  Chief  Justice  of  the  King's       c.aufitbd 

AiidOilien» 

Bench.  In  e,^. 

From  a  due  regard  to  your  lordships'  time^  and  a  re- 
collection of  the  very  urgent  business  which  presses,  I 
shall  occupy  but  a  very  short  portion  of  time,  more  espe- 
cially as  I  entirely  coincide  with  my  noble  and  learned 
friend  who  has  just  spoken,  not  only  in  his  general  views 
of  the  case,  and  the  principles  which  he  has  stated,  but 
in  every  part  of  that  discussion,  and  the  application  of 
every  part  of  what  he  has  said  to  this  record ;  I  will  there- 
fore only  state  my  opinion  very  shortly,  that  the  direction 
of  the  noble  Lord,  to  which  exception  has  been  taken, 
cannot  (independent  of  the  general  dciictrines  of  law, 
upon  which  you  have  heard  different  opinions  from  the 
learned  Judges) be sustainedin its  terms.  The  dir^tion 
was,  that  if  the  jury  believed  the  whole  of  the  evidence, 
they  might  find  a  verdict  for  the  Defendant  in  error  upon 
the  issue  joined  on  the  first  count    That  count  states 
the  periods  of  time  at  which  the  several  losses  happened, 
and  it  predicates  the  loss  of  the  Zeelelye  on  the  20th  of 
September  1795.    That  loss,  therefore,  is  posterior  to  the 
declaration  of  hostilities,  which  is  upon  the  same  record 
stated  to  be  upon  the  15th  of  September.    The  periods 
of  the  several  losses  are  not  laid,  as  is  usually  the  Case, 
under  a  videlicet ;  and  it  is  stated  that  the  Plaintiffs  below 
proved  that  the  ships  and  cargoes  were,  at  the  times  and 
in  the  manner  in  the  first  count  mentioned,  damaged, 
lost,  and  destroyed,  whereby  an  average  or  partial  loss  of 
40  per  cent,  was  sustained.  Now  the  average  loss  given 
by  the  verdict  is  combined,  the  aggregate,  consisting  of 
those  ships  which  were  lost  before  the  declaration  of  hos- 
tilities, and  one,  namely  the  Zeelelye,  which  was  lost  after, 
and  which  therefore  could  not  be  lost  at  that  time  to  the 

commissioners. 
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LVCENJI 
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CllAUPWItD 

AndOthen, 
In  Error. 


commissioners,  who  had  no  antecedent  power  t>f  taking 
possession ;  the  property  in  that  ship  havings  by  the  de- 
claration of  hostilities,  become  vested  in  the  crovrn  jwrt 
belli  ;  the  loss,  therefore,  could  not  have  been  the  loss 
of  the  commissioners,  but  of  the  crown.     The  damages, 
therefore,  being  composed  of  an  aggregate,  of  which  one 
ingredient  cannot  by  law  be  admitted,  the  finding  is  er- 
roneous.   "With  all  deference  to  the  noble  Judge,  the 
direction  should  have  been,  that  as  to  so  much  of  the 
count  as  charged  the  loss  to  have  been  sustained  by  tiie 
commissioners,  except  as  to  what  related  to  the  ZeeUjfi, 
they  might  find  their  verdict,  but  as  he  has  not  diawi 
the  distinction,  and  the  Zeelelye  is  made  to  form  a  con- 
stituent portion  of  the  loss,  the  direction  is  upon  clear 
principles  a  mistaken  direction.  There  ought,  therefoie, 
to  be  an  opportunity  given  for  the  rights  of  the  parties  to 
be  properly  adjudged,  and  for  that  purpose  I  should  veoon- 
mend  to  your  lordship  to  grant  a  venire  /acioM  de  mn. 
Upon  that  venire^  which  it  is  competent  to  this  House  to 
grant,  there  may  be  a  verdict  found:  if  the  evidence 
shall  sustain  it  upon  the  count  which  avers  the  interest  to 
be  in  the  king.    And  if  the  party  can  make  ont  his  case 
upon  that  count  in  point  of  evidence,  that  count  appean 
to  me  much  more  competent  to  sustain  the  case  in  point 
of  law.     It  does  not  become  me  to  anticipate  the  deci- 
sion upon  the  question  whether  the  case  can  be  sustained 
or  nbt,  but  by  granting  a  new  trial,  your  lordships  would 
enable  the  parties  to  litigate  their  best  title,  instead  of 
being  restrained  to  that  which  is  a  futile  one.     I  have  a 
further  opinion,  which  it  us  unnecessary  to  discuss.  The 
direction  of  the  noble  lord  being  certainly  erroneous  in 
the  particular  which  I  have  stated,  it  appears  to  me 
that  there  ought  to  be  venire  facias  de  novo^ 


Lord  Chancellor  (Lord  Erskine).  I  will  not  detain 
your  lordships  further  than  to  state  my  entire  concor- 


reoce 
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rence  in  the  opinions  delivered  by  my  noble  and  learned 
friend,  and  the  reasons  given  by  my  noUe  friend  who 
first  addressed  you.  I  feel  so  much  reverence  for  the 
opinion  of  the  learned  Judges,  that  T  should  have  been 
greatly  embarrassed  in  presuming  to  differ  from  them,  if 
this  subject  had  not  been  one  in  which  I  have  in  a  man- 
ner spent  my  whole  life,  and  if  I  had  not  lived  in  that 
particular  court  in  which  questions  of  this  sort  are  in 
daily  occurrence.  But  I  feel  myself  obliged  to  state 
(without  anticipating  at  all  what  may  be  the  event  of  a 
new  trial)  my  clear  opinion,  that  if  the  verdict  be  suf- 
fered to  stand  as  it  now  does  upon  the  first  count,  and 
above  all  if  it  be  aflGirmed  ^y  your  lordships,  judgment 
upon  the  principles  on  which  it  has  been  argued  at  your 
bar,  and  received  the  sanction  of  the  learned  Judges,  it 
would  introduce  infinite  confusion  into  the  administra- 
tion of  justice,  and  enable  persons  to  insure  property  who 
have  no  manner  of  right  Independent  of  the  objections 
that  have  been  taken,  supposing  the  commissioners  to 
have  had  a  right  at  all  events  to  take  possession  of  these 
ships  on  their  arrival  in  England,  they  could  have  had 
no  such  right  after  the  commencement  of  hostilities,  and 
after  the  rights  of  the  captors  and  the  crown  had  inter- 
vened. I  am  therefore  most  clearly  of  opinion,  that  a 
venire  facias  de  novo  should  be  granted. 


I80& 
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AndOthen, 

la  Enur. 


The  Lord  Chancellor  then  moved  that  a  ventre  facias 
de  fiovo  should  be  awarded;  which  was  ordered  ac- 
cordingly. 


The  venire  de  novo  having  issued,  the  cause  was  again 
tried  before  Lord  Ellenborough  Ch.  J.  at  the  Guildhall 
sittings  after  Michaelmas  term  1806,  when  a  verdict  was 
found  for  the  Plaintiffs  upon  the  second  count  of  the 
declaration,  which  averred  the  interest  to  be  in  the 

king. 

At 
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At  the  trial  a  bill  of  exceptions  was  tendered  to  lis 
Lordship  npon  two  points,  which  it  is  understood 
are  now  in  a  course  of  being  submitted  to  the  opimon 
of  the  Judges. 


Nov,  6« 


Rob  v.  Wiogs. 


Ifupon  notice  to 
quit  givea  to  a  to- 
nuit  ha  gtre  no- 
tice to  hii  under- 
teninti  to  quit  at 
the  nme  time, 
and  upon  the  ex- 
piration of  the  no- 
tice he  qniti  lo 
much  ai  if  occa- 
pied  by  himeelf 
hot  his  under- 
tenants refiue  to 
quit,  an  ejectment 
may  stiD  be  main- 
tained against 
him  for  so  mnch 
as  his  under- 
tenants hare  not 
given  np. 


gJECTMENT- 

At  the  trial  of  this  cause  before  MacdanaU  Ch.  B. 
at  the  last  Hertford  assizes,  it  was  prored  that  a  notice 
had  been  duly  given  to  the  Defendant  to  quit  the  premises 
at  Michaelmas  1805,  which  he  accordingly  did,  and  ga^e 
notice  to  his  sub-tenants  to  quit  also,  but  which  they  did 
not  It  was  objected  on  the  part  of  the  Defendant, 
that  the  sub-tenants  were  in  possession  at  the  time  whei 
the  ejectment  was  brought;  and  that  although  the  De- 
fendant might  be  liable  to  an  action  ofasmimpsii  for  not 
delivering  up  possession,  yet  the  default  of  others  cooM 
not  make  him  a  wrong  doer  in  ejectment.  His  Loid- 
ship  however  overruled  the  objection,  and  a  verdict  nas 
found  for  the  lessor  of  the  Plaintiff. 

Bayley  Serjt.  now  moved  to  set  aside  this  verdict,  and 
contended,  that  as  the  interest  of  the  Defendant  ceased 
at  Michaelmas  1805,  and  he  had  done  every  thing  is 
his  power  by  quitting  himself,  and  by  communicatiDgto 
the  other  tenants  that  they  must  do  the  same,  he  ought 
not  to  be  answerable  in  this  form  of  action  for  the  ads 
of  others. 


Sir  Jambs  Mansfield  Ch.  J.  Inever  understood  that 
it  was  necessary  for  a  landlord  to  give  notice  to  anyone 
but  his  own  tenant.  If  possession  be  not  delivered  up 
after  such  notice,  the  landlord  may  take  a  verdict  against 

bid 
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his  own  tenant,  and  sue  out  execution,  upon  which  the         1800; 

sheriff  will  turn  the  under-tenants  out  of  possession ;  and 

as  to  the  costs,  the  Defendant  ought  to  be  subject  to 

them  if  possession  be  not  delivered  up ;  otherwise  the         Wzggs. 

landlord  would  be  in  danger  of  having  a  pauper  put 

into  possession.  • 

• 

Chambre  J.  of  the  same  opinion  (a). 
Bayley  took  nothingb  y  his  motion. 

(a)  HiATB  and  Rooki  Josticet  were  abient. 


Bland  v.  Anslby  and  Others.  a'oo.s. 

npHIS  was  an  action  of  trespass  for  taking  the  Plain-  in  an  action  of 
tiff's  mods  in  execution.    The  cause  was  tried  be-  *^i*"  «gMn»t 

-  the  sheriff  for  tak- 

fore  Sir  James  Mansfield  Ch.  J.  at  the  Middlesex  sittings  j^g  the  gooda  of 
after  last  term,  when  it  appeared  that  the  goods  in  ques-  ^-*  m  eiecatkn 
tion  were  taken  in  execution  in  a  suit  agamstPAt/tp  ^[^^0^^- 

^  *^   where  the  qnea- 

Aubray,  and  the  question  was,  W  hether  the  goods  be-  tion  was,  whether 
longed  to  Aubray  or  the  Plaintiff?  Aubray  had  sold  to  ^  gooda  had 
the  Plaintiff  the  house  in  which  the  goods  were,  but  Mai™d^^to 
whether  the  goods  were  sold  at  the  same  time  was  mat-  it  or  not  i  B.  waa 
ter  of  dispute;  and  the  Defendants  proposed  to  call  ^^  not  to  be  a 
Aubray  as  a  witness  to  prove  that  the  goods  were  not  as-  ^'^  diapiwe 
signed  to  the  Plaintiff,  and  consequently  remained  his  the  aaaignment  to 
property.    The  Chief  Justice  having  refused  to  receive  ^'  ^''^ 
the  testimony  of  Aubray,  a  verdict  was  found  for  the 
Plaintiff. 

Vaughan  Serjt.  now  moved  for  a  new  trial,  and  con- 
tended, that  Aubray  ought  to  have  been  admitted  as  a 

Mritness, 

(a)  And  sre  K$x  ▼.  CuUinf,  4  Taunt  18.  Uptott  t.  Curtu.  1  Bing.  SIO. 
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1806.  witness,  insisting  that  he  was  indifferent  in  point  of  in- 
terest ;  for  if  the  goods  had  not  been  assigned  to  Bland, 
they  were  properly  taken  in  execution,  and  Aubray  was 
liable  to  an  action  at  the  suit  of  Bland,  who  claimed  the 
goods  as  well  as  the  house ;  and  that  if  the  goods  had 
been  assigned  to  Bland,  the  execution  was  bad,  and 
Aubray  remained  liable  to  the  action  at  the  tsuit  of  his 
own  creditor.  He  observed,  that  in  an  action  against 
the  drawer  of  a  bill  of  exchange,  the  acceptor  may  be 
called  to  prove  that  he  had  no  effects  of  the  drawer  in 
his  hands  when  the  bill  was  drawn. 

Sir  Jambs  Mansfield  Ch.  J.  The  object  of  callmg 
Aubray  was  to  prove  that  the  goods  were  his  own  pro- 
perty, and  not  that  of  the  Plaintiff;  and  consequently 
that  the  execution  which  had  been  levied  upon  the 
goods,  to  satisfy  a  debt  owing  by  him,  was  valid ;  be 
was  called  therefore  to  give  evidence,  the  eflbct  of 
which  would  be  to  pay  his  own  debt  with  the  Plaintiff's 
goods. 

RooKB  and  Chambrb  Justices  expressed  themselTes 
of  the  same  opinion. 

Youghan  took  nothing  by  his  motion. 
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EaBDLY  v.  PbICB.  Aoo.lOth. 

INDEBITATUS  Assumpsit.  hidebuatut 

The  first  connt  was  for  board,  schooling,  clothes,  otmmptu  for 
meat,  drink,  washing,  lodging,  books,  and  other  necessa-    T  . '  ^p  ^  ^"!' 

'  0*0     07  J  clothes,  &c.  with 

neg,  famished  to  one  James  Wyatt  at  the  request  and  a  count  oa  a 
« the  credit  of  the  Defendant,  and  for  work  and  labour  quantum  meruit 
in  instractiiig  and  teaching  the  said  J.  W.  divers  kinds  ^sotL^cwmtut^- 
of  liferatore  and  learning  at  the  request  of  the  Defend-  ing  that  in  con- 
ant  The  second  count  was  on  a  quantum  meruit  there-  «<*«™^w»  *^* 
on.   The  third  count  stated,  that  in  consideration  that  ^^^^  j.  ir.  a§  a 
the  Plaintifi'at  the  request  of  the  Defendant  had  received  scholar  into  an 
and  taken  J.  TT.  as  a  scholar  into  a  certain  school  or  "^^^^^^  ^^  ^^ 

htm,  and  that  he 

academy  kept  by  the  Plaintiff,  and  that  J.  fV.  had  left  b^a  left  it  without 
the  same  vdthout  giving  due  notice  in  that  behalf,  the  i>&^>°g  gi^«^  ^^ 
Aefisndant  promised  to  pay  the  Plaintiff  so  much  money  ^^^^^*  ^^ 

Mr  Mr   J  J    fendant  promised 

as  he  therefore  reasonably  deserved  to  have.     There  to  pay  so  mach  m 
•rere  also  general  counts  for  work  and  labour,  and  for  ^«  Plaintiff 

^  -     J        J  . .      J  reasonably  deserr- 

money  had  and  received.  ^^  ^  ^J^ .  ^^ 

The  cause  was  tried  before  Sir  James  Mansfield  Ch.  J.  tiiat  under  Uiese 

at  the  Westminster  Sittings  after  last  Hilary  term ;  when  ~^^^  ^*  ^^,'*- 

,  ^  tiff  was  entitled 

the  terms  of  the  Plaintiff's  school  were  giveli  in  evidence,  ^  recover  for  a 
by  which  it  appeared,  that  30/.  a  year  were  to  be  paid  quarter  over  the 
for  each  scholar ;  and  at  the  foot  of  the  terms  was  added  ^™*  "^^""^  ^'  ^^' 

'  ^  stayed  on  the 

this  Stipulation, '^  a  quarterns  notice  is  required  to  be  groundofaquar- 

given  before  the  removal  of  any  young  gentleman  from  ^r's  notice  not 

■chool,  or  to  pay  for  a  quarter."    James  Wyatt  having  ^jj^g^'onf  T' 

^teen  removed  without  notice,  the  Plaintiff  claimed  a  right  the  terms  upon 

to  recover  7?.  lO^,  pursuant  to  the  above  stipulation,  which  he  was 

taken. 

Ob  the  part  of  the  Defendant  it  was  objected,  that  no  da- 
oages  could  be  recovered  upon  the  general  counts,  but  for 
what  had  been  actually  furnished,  and  that  there  was  no 
special  count  in  the  declaration  so  framed  as  to  meet  the 
Plaintiff's  demand.  The  Chief  Justice  over-ruled  the 
objection,  and  a  verdict  was  found  for  the  Plaintiff. 
Vol.  II.  2 A  Best 
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1806.  Best  Serjt.  now  moved  for  a  new  trials  and  renewed 

^J^^^^^       the  objection  which  had  been  made  at  nisi  prius,  insistiog 

V.  that  the  Plaintiff  under  an  implied  contract  could  only 

"^'^  recover  for  the  board,  lodging  &c.  actually  supplied  to 

J.  W.  during  the  time  that  he  was  at  school^  and  that  if 

he  were  entitled  to  any  thing  more,  it  must  be  by  virtne 

of  some  express  contract  which  ought  to  be  stated  on  the 

declaration ;  that  the  contract  stated  on  the  dedaiatkn 

was  to  pay  for  things  actually  furnished,  but  that  the 

contract  insisted  upon  was  to  pay  for  something  wUck 

had  never  been  had. 

Sir  Jambs  Mansfield  Ch.  J.  The  terms  ofthescbool 
are,  that  30/.  a  year  shall  be  paid ;  but  that  if  the  scholar 
be  taken  away  without  notice,  an  additional  qoaitff 
shall  be  paid ;  still,  however,  the  thing  to  be  paid  for  ii 
that  which  has  been  supplied.  The  price  for  half  a  jcir 
is  15/.,  but  if  at  the  end  of  half  a  year  the  scholar  ii 
taken  away  without  a  quarter's  notice,  the  price  £Mr  Ac 
half  year  is  to  be  15/.  and  7/.  10s.  These  are  the  tens 
upon  which  the  Plaintiff  agreed  to  supply  his  scfaolan. 
The  moment  that  the  scholar  was  taken  away  witkflt 
notice,  the  master  was  entiled  to  be  paid  the  additionl 
quarter,  which  shows  that  the  additional  price  waste 
the  things  previously  furnished.  I  am  therefore  ckadj 
of  opinion,  that  the  case  is  within  this  declaration. 

RooKB  J.    I  am  of  the  same  opinion. 

Chambrb  J.  The  contract  in  this  case  being  i0 
longer  executory  at  the  time  when  the  demand  aros^  Ik 
objection  founded  upon  the  stipulation  being  matter  of 
special  contract  does  not  apply. 

Best  took  nothing  by  his  motion. 


I 
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1806. 

PeNFOLD   v.   WeSTCOTE.  A'oi».10tli. 

npHIS  was  an  action  for  calling  the  Plaintiff  a  thief,  if  one  an  an- 

At  the  trial  before  ChambreJ.  at  the  last  Winchester  ""^^  "  ^•^•*'  ^ 
assizes,  it  was  proved  that  the  defendant  said  of  the  oleniJ^e.  '^^ 
Plaintiff,  ''  Why  don't  yon  come  out  you  blackguard  °«^  >^baM  not 
lascal,  scoundral.  Pen/old,  you  are  a  thief:"  but  the  wit-  ^f  ^  *^"«' 

BDd  no  other  en- 

ness  who  proved  the  words  was  not  asked  whether  by  dence  being  given 
the  word*/*theif"  ho  understood  that  the  Defendant  to  explain  the 
meant  to  charge  the  Plaintiff  with  felony.    The  learned  3  "U^^^ 
Judge  in  his  direction  to  the  jury  said,  that  it  lay  on  the  uaed,  the  joxy  find 
Defendant  to  show  that  felony  was  not  imputed  by  the  ^^^  ^®  Piwntiff, 
word  "  thief;"  and  a  verdict  was  found  for  the  Plaintiff.  ,et  th^Teidict 

aside,  for  the  ac- 

Bayley  Serjt.  now  moved  to  set  aside  this  verdict,  and  tion  may  be  main- 
contended  that  it  appeared  from  the  expressions  which  ^^^  ^^  ^® 

word  "  thief'  (e ). 

accompanied  the  word  ''  thief,''  that  the  Defendant  did 
not  intend  to  impute  felony,  but  merely  used  that  word 
together  with  the  others  in  the  heat  of  passion :  that  no 
evidence  was  given  to  show  that  the  word  "  thief,"  was 
understood  by  those  who  heard  it  to  charge  the  Plaintiff 
with  any  crime ;  and  unless  it  were  used  with  that  in- 
tention, the  Defendant  was  entitled  to  a  verdict. 

Sir  James  Manspib^ld  Ch.  J.  The  jury  ought  not  to 
have  found  a  verdict  for  the  Plaintiff  unless  they  under- 
stood the  Defendant  to  impute  theft  to  the  Plaintiff. 
The  manner  in  which  the  words  were  pronounced,  and 
various  other  circumstances  might  explain  the  meaning 
of  the  word ;  and  if  the  jury  had  thought  that  the  word 
was  only  used  by  the  Defendant  as  a  word  of  general 
abuse,  they  ought  to  have  found  a  verdict  for  the  De- 
fendant. Supposing  that  the  general  words  which  ac- 
company the  word  "  thief"  might  have  warranted  the 
jury  in  finding  for  the  Defendant,  yet  as  they  have  not 

(a)  Vide  Oldham  v.  PBoke,  2  Blac  Rep.  959.  Smith  ▼.  Carey,  3  Campb.  461. 

2  A  2  done 
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1806. 

Penvolo 

«• 
Wbstcots* 


done  so,  we  cannot  say  that  the  word 
theft  to  the  Plaintiff. 


not  impate 


Rook  B  J.  of  the  same  opinion. 

Chambrb  J.  The  objection  was  made  at  the  trial; 
and  the  matter  left  to  the  jury.  I  doubt  however  whe- 
ther there  was  any  thing  for  them  to  decide-  upon ;  ftr 
as  nothing  was  given  in  evidence  to  explain  the  wori 
"  thief/'  it  could  scarcely  be  considered  as  imputing  aiy 
thing  but  theft. 

BayUy  took  nothing  by  his  motion. 


A'iov.llth. 

Jb  noTiBg  ft 
ihip  from  one  part 
of  a  hftrbour  to 
another  it  became 
necenaiy  to  lend 
two  of  the  crew 
^n  shore  to  make 
fast  a  new  line 
and  cast  off  the 
rope  by  which  the 
thipwaa  made 
fast ;  those  two 
men  being  im- 
mediately  impress- 
ed and  carried]! 
away,  and  not 
being  allowed  by 
the  press-gang  to 
cast  off  the  rope  in 
question,  the  ship 
in  consequence 
thereof  went 
ashore  and  was 
|ost ;  held  a  loss 
by  perils  of  the 
sea  within  the 
'  policy  (tt). 


H0D680H  V.  Malcolm. 

npHIS  was  an  action  on  a  policy  of  insurance  in  tk 
usual  form  upon  the  ship  DoUy  at  and  from  Pljf* 
mouth  to  Sunderland.  In  the  first  count  of  the  dedaii- 
tion  it  was  averred^  that  the  Dolly  during  her  abode  it 
Plymouth  was  by  the  perils  of  the  seas,  and  by  force  ttrf 
violence  of  the  ¥rinds  and  waves  greatly  broken,  dkitr 
tered,  strained,  damaged,  stranded,  and  wholly  lost  b 
the  second  count  it  was  averred,  that  the  said  ship  dir- 
ing  her  abode  at  Plymouth,  by  the  perils  of  the  seas  ttrf 
strong  tempestuous  weather,  and  the  force  and  videioi 
of  the  winds  and  waves,  ran  aground,  and  was  giet^ 
broken,  shattered,  strained,  damaged,  stranded,  ttrf 
wholly  lost. 

At  the  trial  before  Sir  Jame$  Mansfield  Ch.  J.  at  tk 
Guildhall  sittings  after  last  Hilary  term,  it  was  agned 
that  the  protest  of  the  master,  mate,  and  a  seaman  of  the 
Dolly,  dated  the  19th  of  April  1805,  should  be  read  as 
evidence  of  the  facts  therein  stated.  The  foUowiag  tf 
an  extract  of  so  much  of  the  protest  as   detailed  Oft 

(a)  And  see  Evtrth  ▼.  Hannam,  6  Taunt.  STX 

btH: 


HODOBOW 
V. 
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facts :  ''  That  they  the  appearants  sailed  in  the  said         1806. 
▼essel  from  Sunderland  on  the  14th  of  March  last,  ¥rith  a 
cargo  of  coals  bound  therewith  to  the  port  of  Plymouth, 
where  they  arrived  on  the  21st  of  the  same  month,  and        JKalcol». 
afterwards  discharged  a  part  of  their  cargo  at  Stonehottse, 
alongside  the  town  quay  there.  That  having  to  discharge 
the  remainder  of  their  cargo  in  Sutton  Pool,  at  Plymouth, 
tbej  the  said  appearants  on  the  4th  instant,  at  6  o'clock 
P.  M.  took  a  pUot  on  board  to  transport  the  said  ves- 
sel with  the  remainder  of  the  cargo  to  Suttoti  Pool  for 
that  purpose,  and  'lOarped  her  down  to  the  entrance  of 
Stonehouse  Gut  in  their  way  thither ;  whereupon  the  pHot    • 
sent  two  of  the  crew  ashore  in  the  ship's  boat  to  make 
fast  another  line  to  the  shore,  and  to  cast  off  their  for- 
mer fast,  who  were  immediately  impressed  by  some  offi- 
cers in  his  majesty's  service  in  sight  off  the  ship :  that 
thereupon  the  said  appearant,  the  master,  particularly 
desired  the  officers  to  suffer  the  men  to  cast  off  the  rope, 
and  to  send  off  the  boat  to  the  ship  (being  the  only  one 
h    belonging  to  her),  but  they  would  not  do  either,  and 
I    gave  no  answer,  and  carried  away  and  kept  the  men  for 
I   tliree  quarters  of  an  hour,  when  they  were  sent  badk 
li    again  to  the  ship.    That  in  consequence  of  the  rope  not 
^   being  cast  off  by  the  means  aforesaid,  the  bows  of  the 
1^   vessel  were  checked  and  she  went  ashore,  nearly  at  high 
g,  water,  were  she  grounded.    That  the  said  appearant, 
^   the  master,  afterwards  procured  lighters  to  lighten  the 
^  said  vessel  by  taking  out  a  part  of  her  cargo  for  the  pur- 
pose of  floating  her,  by  which  means  they  got  her  off, 
•  bat  the  said  vessel  in  consequence  of  being  ashore  has 
^  strained  very  much,  and  made  a  great  deal  of  water.^ 
^       No  other  evidence  being  given,  the  Defendant's  coun- 
y   sel  objected,  1st,  That  the  loss  did  not  arise  from  the 
^    perils  insured  against;  and  2dly,  That  it  did  not  arise 
irom  any  peril  of  the  sea,  as  averred  in  the  declaration ; 
and  the  Chief  Justice  being  oi  this  opinion  nonsuited  the 


338  CASES  IN  MICHAELMAS  TERM 

1806.  A  rule  having  been  obtained  calling  on  the  Defendant 

to  show  cause  why  this  nonsuit  should  not  be  set  aside, 
and  a  new  trial  be  had. 


H6DOtON 

V. 
MALCOltt. 


Best  Serjt.  showed  cause,  and  contended  that  the  loss 
appeared  by  the  protest  to  have  been  occasioned  by  the 
improper  conduct  of  the  persons  on  shore  in  not  penaitp 
ting  the  rope  to  be  cast  off;  that  the  underwriters  were 
not  answerable  for  the  misconduct  of  the  officer^  against 
whom  the  Plaintiff  might  bring  an  action ;  and  that  at 
all  events  the  loss  which  had  arisen  from  negligence  or 
misconduct,  was  not  attributable  to  the  perils  of  the  seas 
according  to  the  averment  in  the  declaration. 

Bayky  Serjt.  in  support  of  the  role.  The  loss  is  to  be 
attributed  to  the  perils  of  the  seas.  It  ought  to  be  assigned 
to  the  immediate  cause,  and  the  immediate  canse  in  tUt 
case  was  the  water  which  drove  the  vessel  on  shore.  If  a 
ship  be  lost  in  the  course  of  navigation  through  the  neg^ 
gence  of  the  master,  the  loss  does  not  the  less  arise  froB 
the  perils  of  the  sea :  though  the  assured  cannot  recover 
on  account  of  his  implied  undertaking  that  the  mastef 
shall  do  his  duty^  Suppose  the  men,  instead  of  beiog 
impressQ^  had  been  struck  dead  by  lightnings  in  conse- 
quence of  which  the  ship  had  gone  on  shore :  the.  loss 
would  not  be  considered  as  occasioned  by  lightning,  bnt 
by  the  perils  of  the  sea.  Suppose  a  ship  to  be  insured 
against  all  the  ordinary  perils  except  fire^  and  to  be  drivci 
by  a  storm  from  her  moorings  against  another  vessel  <m 
tire,  and  burned,  or  the  cables  to  be  burned^  and  thesUp 
driven  on  shore:  in  the  former  case  the  assured  covU 
not  recover  for  the  damage  by  fire,  and  in  the  latter  he 
might  recover  for  the  stranding.  If  a  ship  be  driven  by  a 
storm  on  the  enemy's  coast  and  captured^  the  Plaintiff 
must  declare  for  a  loss  by  capture.  Here  the  tegulatioe 
of  the  vessel  depended  upon  the  rope  as  well  as  the  winds 
and  waves;  and  in  consequence  of  the  rope  not  being 

cast 


Malcolm. 
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cast  off,  the  winds  and  waves  operated  upon  the  vessel         1806. 
and  drove  it  on  shore.    This  was  therefore  a  loss  imme-       ^"^"^^^^ 

HoDOSOK 

diately  by  a  peril  of  the  sea,  and  consequently  the  under-  «. 

writers  are  liable.  If  the  officer  be  answerable  for  any 
^  misconduct  of  his  which  was  the  original  cause  of  the 
^  loss,  the  underwriters  may  have  an  action  against  him 
^    in  the  name  o^  the  assured. 

'         After  the  argument  of  this  case  it  stood  over  for  the 
^     opinion  of  the  Court,  and  now  on  this  day. 

Sir  James  Mansfield  Ch.  J.  said;  In  this  case  the 

ship  was  driven  on  shore  by  the  force  of  the  wind  only, 

because  the  rope  was  not  cast  off.  The  assured  contend 

that  this  oupiission  was  not  through  the  negligence  of  those 

for  whom  they  are  answerable,  for  that  they  attempted  to 

do  what  was  proper  to  be  done,  but  were  prevented  from 

d<Mng  it  by  the  interference  of  the  press-gang.    But  why 

are  the  underwriters  to  be  answerable  for  this  interference 

t    oithe  press-gang?    It  was  the  duty  of  the  captain  and 

■   crew  to  do  that,  which  not  having  been  done,  gave  rise  to 

:::   the  accident.    Looking  at  the  case  in  this  point  of  view, 

t .  It  struck  me  that  the  peril  by  which  the  ship  was  lost  was 

I  not  a  peril  against  which  the  underwriters  insured.    As 

m  between  the  assured  and  the  underwriters,  the  omission 

t  to  do  that  which  it  was  the  duty  of  the  captain  and  crew 

^  to  have  done  may  be  deemed  negligence,  though  not  as 

0  between  the  ship-owners  and  those  whose  goods  were  on 

3  board.  Suppose  a  press-gang  were  to  take  out  of  a  ship 

^  at  sea  every  sailor,  the  consequence  would  be  that  the 

e  ship  would  be  lost,  and  yet  I  doubt  whether  the  under- 

m  writbts  would  be  liable  in  such  a  case.    The  argument 

t   on  behalf  of  the  assured  is,  that  the  loss  does  not  arise 

immediately  from  the  press-gang  but  from  the  waves ;  I 

cannot,  however,  as  at  present  advised,  consider  this  a 

loss  for  which  the  underwriters  are  liable. 

Heath 


Hoocsoif 
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1806.  Hbath  J.,    I  differ  in  opinion  with  my  Lord  Chiei 

Justice,  and  so  do  my  two  Brothers,  consequently  there 
must  be  a  new  trial.    It  will  not  therefore  be  necessary 
Ualcolm.       f^^  j^^  ^  g^^  ^^  pounds  upon  which  I  think  this  a 

loss  within  the  policy. 

RooKB  J.  Although  the  peril  by  which  the  ship  was 
lost  may  have  been  occasioned  by  the  act  of  the  ymn- 
gang,  still  the  peril  by  which  she  was  lost,  and  of  whidi 
the  assured  complains,  is  the  peril  of  the  sea. 


Chambrb  J.  The  underwriters  are  liable^  unless  thqr 
can  impute  negligence  to  those  who  had  the  caie  asd 
management  of  the  ship.  Now  in  this  case  no  blane 
rests  with  them,  for  they  could  not  resist  the  font  d 
the  press-gang.  They  were  about  to  do  all  that  wu 
right  to  be  done,  but  were  prevented  by  an  iRMStUe 
force.  Indeed  the  press-gang  is  not  the  necessary  came 
of  the  loss ;  for  supposing  all  the  hands  to  be  taken  fot 
of  a  ship  at  sea,  still  the  ship  night  be  picked  up  vd 
saved.  An  act  of  that  kind  -therefore  is  not  the  inevita- 
ble cause  of  the  loss. 

The  Court  were  about  to  make  the  rule  aUbsolute  km 
new  trial,  but  after  some  conversation  directed  the 
nonsuit  to  be  set  aside,  and  a  verdict  to  be  enteied  te 
the  Plaintiff. 


IN  THB  FoKTY-SKVBMTii  Yba»  .OF  QEOBGE  III.  84|. 

1806. 

Jekyll  v.  Sir  John  Moorb.  Kov.  itou 

npHIS  was  an  action  for  a  libel.     The  dedaration     ifaconrtmar- 
"■-    after  stating  that  the  Plaintiff  was  an  officer  of  the  ^^^  '^^^ 

°  m  their  sentence 

4drd  regiment,  and  had  preferred  certain  charges  against  the  acquittal  of  an 
CJolonel  Stewart  of  the  same  regiment,  which  were  tried  ^^^^  againat 
by  a  general  court  martial,  alleged  that  the  Defendant^  heeTm^p^  ** 
^and  CO  ceming  the  Plaintiff  as  such  officer  and  the  tnbjoin  theietoa 
said  charges  against  Colonel  Stewart,  published  the  fol-  <^«J««*«»  ^ 

,  their  opbioo  that 

lowing  libel :  ^  The  Court  cannot  pass  without  obser-  ^^  ^y^^^  ^  ^^^^ 
yation  the  malicious  and  groundless  accusations  that  have  ckma  and  gnmnd- 
been  produced  by  Captain  JekyU,  against  an  officer  whose  *"••  ■"*  f^f^ 
character  has,  during  a  long  period  of  service,  be^i  so  pnwecatorin 
irreproachable  as  Colonel  Stewart's ;  and  the  Court  do  w*«>y  cahmmia- 
unanimously  declare  that  the  conduct  of  Captain  Jetyll,  ^^^  mimm 
in  endeavouring  to  falsely  calumniate  the  character  of  to  the  iemce» 
his  commanding  officer,  is  most  highly  injurious  to  the  ^«  prerident  of 

«     ^  .*  •       »■  the  court  maitiai 

good  of  the  service. '  j,Dotiida.to« 

Plea  Not  Gnilty.  KtiaQ  te  «  fibei 

At  the  trial  before  Sir  James  MantfieU,  C.  J.  at  the  ^  ^^'  ''*^- 

.^  ed  inch  aentenoe 

Middlesex  Sittings  after  last  TVtntty  term,  it  having  been  ^^  declaration  to 
proved  that  the  Defendant  was  president  of  the  court  the  jodge- 
martial,  and  that  the  supposed  libel  formed  part  of  the  ^^^^^^^  (*^' 
opinion  of  the  Court  delivered  by  the  Defendant  to  the 
Judge- Advocate  for  the  purpose  of  being  submitted  to 
the  king ;  and  immediately  followed  the  declaration  of 
the  opinion  of  the  court  martial,  ''  That  he  the  afore- 
said Colonel  Richard  Stewart  is  not  guilty  of  either  of 
the  charges,  and  the  Court  do  most  fully  and  most  ho- 
nourably acquit  him ;"  his  Lordship  nonsuited  the  Plain- 
tiff. 

Best  Serjt.  now  moved  for  a  rule  to  show  cause  why 
this  nonsuit  should  not  be  set  aside,  and  a  new  trial 
granted ;  contending^  that  although  the  Defendant  was 

not 

(a.)  And  lee  Home  t.  Bentinek,  2  B.  &  B.  130«  15.5, 


Jbktll 
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1806.  not  liable  to  an  action  for  any  thing  contained  in  the 
sentence  of  the  court  martial  npon  the  matters  submitted 
to  it  by  the  king  for  its  decision^  yet  that  the  libel  in 

MooRB.  question  was  no  part  of  the  sentence^  which  ended  upon 
the  acquittal  of  Colonel  Stewart.  That  the  conduct  of 
the  Plaintiff  formed  no  part  of  the  matters  submitted  to 
the  Court ;  and  that  consequently  whatever  the  Defend- 
ant published  respecting  it  was  not  done  in  the  discharge 
of  his  duty,  and  therefore  the  Defendant  was  xesponsihk 
for  it  in  a  civil  action. 

Sir  J.  Mansfield,  Ch.  J.  In  ordar  to  enable  the 
court  martial  to  decide  upon  the  charges  submitted  by 
the  king,  they  must  hear  all  the  evidence  as  well  <m  the 
part  of  the  prosecution  as  of  the  defence,  and  after  hear- 
ing both  sides  are  to  declare  their  opinion  whether  then 
be  any  ground  for  the  charges.  If  it  appear  that  the 
charges  are  absolutely  without  foundation,  is  the  presi- 
dent of  the  court  martial  to  remain  perfectly  sflent  on 
the  conduct  of  the  prosecutor ;  or  can  it  be  any  ofiienoe 
for  him  to  state  that  the  charge  is  groundless  and  mali- 
cious ?  It  seems  to  me  that  the  words  complained  of 
in  the  case  form  part  of  the  judgment  of  acquittal,  and 
consequently  no  action  can  be  maintained  upon  it. 

RooKB  and  Chambrb  Js.  of  the  same  opinion. 

Best  took  nothing  by  his  motion. 
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180G. 


Dob  on  the  Demise  of  Briscoe  and  Others,  aw.  i9th, 

V.  Clark B  and  Wife. 

npHIS  was  an  action  of  ejectment,  brought  to  recover  Testator,  after 
certain  premises  situate  in  the  parish  of  St  Mary  in  *  gcn«ai  »ntro- 
the  borough  of  Warunck,  which  came  on  to  be  tried  at  '.M^ig^jdi- 
the  last  assizes  for  the  county  of  Warmci  before  Gra-  estate/'  demised 
ham  B.,  when  a  verdict  was  given  for  the  lessors  of  the  ^  **"  ^'«  ^)™»8 
Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fol-  hL  biases  in  ««wji. 

lowing  case  :  Lane,  he  then  deri- 

Thamas  Briscoe,  the  grandfather  of  the  lessors  of  thd  ^^'^^^^  ^f^ 

.  ".  without  wordt  of 

Plaintiff,  being  seised  in  fee  of  the  premises  mentioned  inhentance  to  his 

in  the  declaration,  by  his  will,  dated  the  25th  day  of  •«»*  t.  b.  and 

September  1781,  duly  executed  and  attested  to  pass  real  jij^- j^  *j^  ^j  ^ 

estates,  devised  as  follows :  wife  he  gave  to 

And  as  to  that  worldly  estate  wherewith  it  hath  pleased  ^  ^*^  ^'  ^-  *" 

God  in  his  kind  providence  to  intrust  me,  I  dispose  there-  j^^^^^  ^  ^^^ 

of  in  the  following  manner :  I  give  to  my  dearly  beloved  ments  situate  in 

wife  during  her  natural  life  all  those  my  houses  and  ap-  '5«^«-^»*. » tiie 

-^  tenure  or  occnpaa 

purtenances  thereunto  belonging,being  in  the  Swan-Lane,  tion  of  a^  b.,  and 
and  are  now  in  the  tenure  or  occupation  of  James  Ga-  c. ;  he  likewise 
van  schoolmaster,  widow  TantonstsLymaker^RalphMor-  g»^«  ««7^"^  *^g*^ 
ris  clogmaker,  widow  SAarp  butcher,  widow  Ward,  and  within  six  months 
Sarah  Flint,  and  the  yard,  shops,  stables,  and  the  little  *^^  ^  ^^^' 
garden  I  have  lately  enclosed.   I  likewise  give  her  all  the  tl^^J^°«  J^j  i 
rents  which  shall  be  due  from  the  afore-mentioned  tenants  charge  all  my  es- 
or  tenements  on  the  next  quarter  day  after  my  death.  1  ^^*'*  ^^  '^  '"^ 

-_  t*  ..  ^  /.  1       personal  with  the 

give  to  my  daughter  Mary  Russell  the  sum  of  ten  pounds,  payment  of  the 

to  be  paid  her  within  six  months  after  my  death.    And  »bove  or  afore- 
mentioned legacies. 

and  I  appoint  my  beloved  wife,  and  my  son  T.  B^  my  son  S.  B.,  and  my  son  W.  B.,  executon  of  this 
my  niill,  and  after  my  just  debts  and  luneral  expences  are  paid,  then  the  surplus  of  my  effects  both  real 
and  personal,  to  be  equally  dirided  to  my  executon  which  shall  be  then  living.   . 

Held  that  W,B,  only  took  an  estate  for  life  under  the  devise  of  the  three  houses  in  Swat 'Lane  after 
the  death  of  his  mother,  notwithstanding  the  words  of  charge,  &cc.  but  that  he  took  a  fee  in  one-fourth 
part  under  the  residuary  clause  {a). 

(ji)  And  see  Roe  d,  Peter  v.  Daw.  5  M.  &  S.  518.  bt^  Randall  v.  Tuchin,  6  Taunt.  410. 

likewise 
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1806.  likewise  I  give  hertwo  tenements,  with  the  appurtenances 
thereunto  belonging,  situate  and  being  in  FriarB-lMt^ 
and  are  now  in  the  occupation  of  John  Moore,  carpenter, 
and  John  Squires  blacksmith ;  and  for  want  of  issue  at 
her  death,  then  my  will  is,  that  the  said  two  tenements  be 
divided  amongst  my  sons  Thomas,  Samuel,  and  WilBam, 
or  their  children  who  shall  be  living  at  her  death.  I  give 
to  my  son  Thomas  Briscoe  the  reversion  of  the  lease  of  the 
house  I  now  inhabit :  I  likewise  give  him  the  reveni<m 
of  the  lease  of  the  house  in  Goo/-  Yard-Lane,  and  likewise 
the  reversion  of  the  lease  of  the  brick-kiln  in  Wedgnock- 
Lane :  and  likewise  I  give  him  a  piece  of  Ismd  I  have 
lately  erected  a  brickwork  on,  with  the  hovel,  1u\p,  and 
the  appurtenances  thereunto  lying  in  the  bridge  end  by 
the  side  of  the  road  leading  to  Lemington.  I  likewise 
give  him  the  share  of  an  estate  I  lately  bought  of  Jlkmies 
Stratford.  I  likewise  give  unto  him,  after  the  death  of 
my  beloved  wife,  all  those  my  two  tenements  or  houses 
in  the  Swan-Lane,  and  are  now  in  the  tenure  or  occupa- 
tion of  JamesGavan  schoolmaster,  and  the  widow  Tamton 
staymaker.  I  likewise  give  him,  after  the  death  of  my 
beloved  wife,  all  that  my  house  in  the  back  jrard  now  in 
the  tenure  of  Sarah  Flint;  and  I  likewise  give  him,  after 
the  death  of  my  beloved  wife,  all  that  my  yard,  shops, 
stables,  and  my  little  garden ;  I  likewise  give  him  forty 
pounds  to  be  paid  him  in  twelve  months  after  my  deatii. 
I  give  to  my  son  Samuel  Briscoe,  at  my  death,  all  that  my 
house,  with  the  appurtenances  thereunto  belonging,  situ- 
ate and  being  in  the  Jury-Street,  and  is  now  in  the  tenure 
or  occupation  of  William  Russell.  I  give  to  my  son  WU- 
liam  Briscoe,  after  the  death  of  my  beloved  wife,  all  those 
my  three  houses  or  tenements  situate  in  the  Swan-Lani, 
and  are  now  in  the  tenure  or  occupation  of  Ralph  Morrii 
clog  maker,  and  the  widow  Sharp  butcher,  and  the  widow 
Ward.  I  give  to  my  daughter  Sarah  Ash  the  sum  often 
pounds,  to  be  paid  her  within  six  months  after  my  death: 
Flikewisc  give  her  all  those  my  two  houses  or  tenements 

Id 
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in  the  CauhLamt^  and  are  now  in  the  tenure  or  occapa'         1806. 

tion  of  Joseph  Clarke  and Wkiteham.    I  give  to  j^oT*^ 

my  late  daughter  Elizabeth  Banner's  three  diildren,  in  v. 

equal  proportions,  all  that  my  house  or  tenement  situate 
and  being  in  the  SaUisford,  now  in  the  tenure  of  Sarah 
Wood.  And  I  charge  all  my  estates,  both  real  and  per- 
sonal, with  the  payment  of  the  above  or  aforennen- 
tioned  legacies ;  and  I  appoint  my  beloved  wife,  and 
my  son  Thomas  Briscoe,  my  son  Samuel  Briscoe,  and 
my  son  WilKam  Briscoe,  executors  of  this  my  last  will 
and  testament ;  and  after  my  just  debts  and  funeral  ex- 
pences  are  paid,  then  the  surplus  of  my  eflects,  both 
real  and  personal,  to  be  equally  divided  to  my  executors 
which  shall  be  Aen  living/' 

The  premises  for  which  this  ejectment  was  brought 
were  the  thr^e  houses  in  the  Swan-Lane,  devised  after 
Sie  death  of  the  testator's  wife  to  his  son  WilBam  Bris- 
coe. .  Thomas  Briscoe,  the  testator,  after  making  his  said 
win,  died  in  October  1784,  leaving  Mary  Briscoe  his  wi- 
dow, and  his  sons  nomas,  Sam»el,  and  WiUiam,  and  his 
daughters  Marif  Russell  and  Sarah  Ash,  him  surviving. 
^arjf  Briscoe  the  widow  continued  in  the  possession  of 
^e  premises  until  her  death,  which  happened  in  June 
178&  Upon  her  death  WilUam  Briscoe,  the  devisee  in  re- 
^K^ainder,  entered  upon  them,  and  continued  in  possession 
^I^^ereof  until  his  death,  which  happened  in  August  1792. 
^f^ilHam  Briscoe,  befoie  his  death,  by  his  will  devised  the 
PtYflmiaes  in  question  by  the  name  of  his  three  tenements 
^t^  premises  adjoining,  together  with  the  appurtenances, 
situate  in  the  borough  of  Warwick,  in  a  certain  place  or 
street  there  called  Swan-Lane,  and  then  in  the  several 
^^nures  or  occupations  of  George  Cashjnore,  Benjamin 
^snms,  and  widow  Sharp,  to  his  wife  Sarah  Briscoe, 
^ow  Sarah  Clarke,  one  of  the  Defendants,  for  her  life, 
^Ad  then  to  such  child  or  children  of  his  said  wife  by 
^im  lawfully  begotten ;  and  for  want  of  such  issue  then 
gQch  child^or  children  of  his  brother  Thomas  Briscoe  as 
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1806.  should  be  living  at  the  time  of  the  decease  of  his  said 

wife.  The  Defendant  Sarah,  the  wifb  of  WilliamBriseoi, 


Dob 

V.  continued  in  the  possession  of  the  said  premises  from  her 

husband's  death  until  her  intermarriage  with  the  other 
Defendant,  Joseph  Clarke,  in  February  1796,  and  both  the 
Defendants  have  been  in  possession  ever  since.  Jlmy 
Briscoe,  the  widow  of  the  testator,  died  intestate,  and  Wil- 
tiam  Briscoe,  the  lessor  of  the  Plaintiff,  is  the  eldest  mo 
of  Thomas  Briscoe,  the  eldest  son  of  the  testator,  and  is 
heir  at  law  of  the  testator  and  his  widow,  and  of  the  said 
Thomas  Briscoe,  Samuel  Briscoe,  ind  WilUam  Briscoe, 
their  sons,the  said  Saiittie/ and  TFtZ/iam  dying  withoutissoe. 
The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  lessor  of  the  Plaintiff  was  entitled  to  recover  the 
whole,  or  any,  and  what  part  of  the  premises  in  qaestkn 
under  the  ejectment.  If  the  Court  should  be  of  opinioB 
that  the  Plaintiff  was  entitled  to  recover  the  whole,  thci 
the  verdict  was  to  stand ;  if  part  only  of  the*  said  .pK>- 
mises,  then  the  verdict  was  to  be  entered  accordingly. 
But  if  the  Court  should  be  of  opinion  that  the  Plaintiff 
was  not  entitled  to  recover  any  part  of  the  said  premises' 
then  a  verdict  was  to  be  entered  for  the  Defendants. 

Williams  Seijt.  for  the  Defendant  was  called  apoo  to 
begin.  I  contend  that  William  Briscoe  took  an  estate  in 
fee  under  the  will  of  Thomas  Briscoe  in  the  three  houses 
situated  in  Swan-Lane.  Though  it  cannot  be  ai^iied 
after  the  case  of  Doe  d.  Wright  v.  Chili,  8  TermRep.6L 
1  Neil?  Rep.  335.  that  the  words  of  the  will  are  suflkieit 
to  carry  a  fee,  yet  the  meaning  and  intention  appear  sof* 
ficiently  from  the  whole  will  to  warrant  the  Court  io 
adopting  that  construction.  First,  the  introductory  daose 
shows  that  the  testator  did  not  mean  to  die  intestate  as  to 
any  part  of  his  estate.  Secondly,  the  devise  to  the  tests- 
tor's  wife  shows  that  he  knew  what  words  to  use,  iriira 
he  meant  to  give  only  an  estate  for  life.  Thirdly,  tbe 
legacies  are  charged  on  the  real  estate,  some  of  Aea 

beiig 
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being  payable  at  six  and  some  at  twelve  months  after  the         1806. 
testator's  death.  The  legacies^  therefore,  most  be  paid  at 
the  times  appointed  by  the  person  to  whom  the  estate  is 
given,  and  he  may  never  live  to  receive  a  sum  eqi^al  to        Cutxi. 
what  he  is  obliged  to  pay.    When  land  is  devised  to  a 
man  paying  a  legacy  out  of  the  land,  the  legatee  may 
maintain  an  action  for  the  legacy  against  the  devisee  of 
the  land ;  though  no  action  can  be  maintained  for  a  le- 
gacy not  so  charged.    In  the  case  of  Andrew  v.  South- 
house,  5  Term  Rep.  392.  where  the  devise  was  to  L.  A. 
for  life,  and  after  her  death  to  £  S.,  charged  and  charge- 
able with  an  annuity  of  30/.  to  J.  C.  for  his  life ;  it  was 
held  that  K  S.  took  an  estate  in  fee  on  account  of  the 
charge,  though  by  the  words  the  charge  was  upon  the 
land,  and  not  upon  the  person.  So  in  Doe  d.  Stevens  v. 
SnelUng,  5  East,  87.  where  the  devise  was  to  G.  S.  and 
his  wife  of  a  messuage,  after  having  thereout  first  paid 
and  discharged  the  testator's  debts  and  funeral  expences. 
Whenever  the  devise  is  to  one  paying  a  sum  of  money  out 
of  the  estate  devised,  a  fee  will  pass.    And  in  Doe  d. 
Palmer  v.  Richards,  3  Term  Rep.  368.  the  Court  consi- 
dered the  words, ''  my  debts  and  funeral  expences  being 
thereout  paid,"'  to  be  a  charge  upon  the  devisee  to  pay* 
Then  what  is  the  difference  between  the  charge  in  that 
case  and  the  present  7  Fourthly,  if  WilUam  Briscoe  did 
not  take  a  fee  in  the  three  houses  under  the  special  de- 
vise to  him,  he  took  a  fee  in  one-fourth  by  virtue  of  the 
residuary  clause,  which  gives  to  the  four  executors  the 
surplus  of  the  testator's  effects,  real  and  personal,  after 
payment  of  his  debts  and  funeral  expences.    By  this 
clause  all  the  estate  not  before  disposed  of  passed  to 
the  executors.    Hogan  v.  Jackson,  Cowp.  299. 

Bay  ley  Serjt.  contrd.  First,  the  case  oi  Right  v.  Sid^- 
bottom,  Doug.  759.  is  sufficient  to  establish,  that  the  in- 
troductory words  will  not  carry  a  fee.  And  the  circum- 
stance of  one  shilling  having  been  given  to  the  heir  at  law  in 

that 
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IBOO.         that  ca«e,  h  stronger  than  that  of  an  express  devise  for 
life  in  a  former  part  of  the  will  having  been  given  in  tUs, 
to  show  that  a  fee  was  intended.  Secondly^  with  respect 
Clakke.        ^  ^^  charge,  the  distinction  which  runs  through  all  the 
cases  is,  that  if  the  charge  be  merely  upon  the  estate,  anc' 
not  upon  the  person,  it  will  not  carryafee.  The  caseo» 
Doe  A  Palmer  r.  Richardeia  commented  upon  in  Doe  i^ 
MeUor  v.  Moore,  in  error,  1  Bos.  2r  PuL  80.  where  the 
Chief  Baron  disputed  the  propriety  of  the  judgment,  and 
Lord  Ettenborough,  in  Doe  v.  SneUingitLpproYeA  the  dioc- 
trine  and  principles  of  that  case,  which  were  founded 
upon  the  idea  that  a  charge  upon  the  deviseewould  en- 
large the  devise  to  a  fee,  but  thought  liiat  the  words  of 
the  will  hardly  warranted  the  application  of  the  role  to 
that  case.  The  same  distinction  is  to  be  found  in  Gootf- 
tiib  V.  Maddem,  4  East,  496.  In  the  case  of  Andrew  v. 
Southhouse  the  words  of  charge  applied  to  the  person  of 
the  devisee.    Thirdly,  though  it  may  be  admitted  that 
the  words  ''  surplus  of  real  efiects"  will  carry  the  flee- 
hold  inheritance,  if  the  intention  of  the  testator  to  use 
them  in  that  sense  appear;  yet  in  this  case  it  cannot  be 
supposed  that  by  the  words  of  the  residuary  clause  the 
testator  intended  to  carry  them  to  that  extent. 

Cur.  adv.  tmU. 

On  this  day  the  opinion  of  the  Court  was  deliveied 
by 

Sir  Jambs  Mansfield  €.  J.  The  title  of  the  De- 
fendants under  the  will  of  Wm.  Briscoe  to  the  wh<de  de- 
pends upon  that  clause  in  the  will  of  Thomas  BriscoeUbt 
grandfather,  in  which  he  devises  to  his  son  WitSem 
Briscoe  alone ;  and  their  title  to  the  l-4th  part  upon  the 
last  clause  of  the  same  will,  where  he  devises  to  hie 
jointly  with  bis  mother  and  his  two  brothers.  This  is 
as  unfortunate  a  will  as  a  court  of  judicature  could  pos- 
sibly have  to  determine  upon ;  for  I  have  no  doubt  thtt 
our  decision  will  be  contrary  to  the  real  intention  of  tke 

testator. 
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testator.  Indeed,  I  am  confident  that  the  testator^  in  1806. 
giving  an  estate  for  life  in  the  hooses  to  his  wife,  and 
afterwards  giving  them  generally  to  his  sons  in  the  same 
manner  as  he  would  have  given  them  a  horse  or  any  other 
chattel^  must  have  intended  to  convey  an  estate  in  fee  to 
them.  His  widow  may  have  been,  for  any  thing  that 
appears  on  this  case,  a  young  woman,  and  a  mere  estate 
for  life  to  his  sons  after  the  expiration  of  her  estate  for 
life  would  be  a  miserable  provision.    However,  the  old 

4 

rale,  of  which  we  have  heard  so  much,  viz.  that  a  ge- 
neral devise  passes  only  an  estate  for  life,  unless  thehe  be 
something  in  the  will  showing  a  different  intention^midces 
it  impossible  for  us  to  hold  that  William  took  more  than 
an  estate  for  life.    It  has  been  contended,  that  as  the 
property  devised  is  charged  with  the  payment  of  legacies 
a  fee  will  therefore  pass  to  the  devisees ;  and  in  support 
of  this  proposition,  the  cases  of  Do6  d.  Stevens  v.  SneUingy 
and  Doe  d.  Palmer  v.  Richards,  have  been  cited.    It  is 
not  necessary  for  me  to  go  through  these  cases.  The  last 
'    of  these  two  cases,  when  decided,  sui)>rised  me  much,  for 
I    the  words  of  the  will  there  merelgr  created  a  charge  in 
I   respect  of  the  legacies  upon  the  estate ;  and  the  words 
of  charge  in  this  case  do  not  differ,  except  that  they  are 
more  direct  and  general.    In  Collier's  case,  6  Co.  16.  the 
land  was  devised  to  the  testator's  brother,  **  paying  to 
one  20«.  and  to  others  small  sums,^  and  there  the  devisee 
was  adjudged  to  have  a  fee,  because  he  was  personally 
liable,  and  after  payment  of  the  legacies,  and  before  sa- 
tisfaction might  die.   And  there  the  true  distinction  was 
taken,  viz.  that  if  the  land  had  been  devised  to  him  to 
the  intent  that  with  the  profits  of  the  land  he  should  pay 
the  legacies,  he  would  have  taken  only  an  estate  for  life. 
The  reasoning,  therefore,  upon  which  in  that  case  it  was 
decided  that  the  devisee  took  a  fee  does  not  apply  to  this 
case  where  the  legacies  are  merely  a  charge  upon  the 
estate,  and  the  devisee  can  never  be  personally  liable, 
because  whatever  is  to  be  paid  in  discharge  of  the  lega- 
VoL.  11.  2  B  cies 
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cies  is  to  b6  paid  out  of  the  estate.    Unless,  therefoiey 
we  were  to  adopt  a  new  rale,  totally  different  from  that 
laid  down  in  CoUier*s  case,  a  general  devise  of  land  can- 
not be  held  to  give  a  fee  on  account  of  legacies  charged 
upon  that  land.  In  Doe  d.  Sievens  v.  SneUing,  Lord  EUoh 
borough  seems  to  think  that  if  debts  or  legacies  are  to  be 
paid  out  of  the  estate,  at  all  events  that  there  the  defi- 
see  must  take  a  fee.    But  what  difference  does  it  make 
whether  the  testator  directs  the  legadea  to  be  paid  oat 
of  the  estate,  or  to  be  paid  by  the  devisee  oat  of  Ae 
estatet  In  neither  case  can  the  devisee  be  a  loser,  wtaick 
is  the  only  principle  upon  which  a  fee  is  given  to  Us. 
To  eonsider  such  a  charge  a  personal  charge  Is  most  ex- 
traordinary, since  there  can  be  no  doul>t  but  that  if  sock 
devisee  were  to  die  before  the  testator  it  would  stiD  be 
a  charge  upon  the  estate.    That  has  been  decided  le- 
peatedly  in  the  Court  of  Chancery  (a),  and  it  is  quite 
established  that  the  charge  exists  as  a  charge  upaa  tk 
estate,  notwithstanding  the  death  of  the  devisee  in  tb 
lifetime  of  the  testator.   In  this  case  the  testator  has  not 
charged  any  particular  part  of  the  estate  devised  auKSf 
several  devisees,  and  there  is  no  case  which  has  decided 
that  a  general  charge-  upon  the  whole  estate  will  gi^e  t 
fee  to  the  devisee  of  any  particular  part  of  that  estate. 
We  are  therefore  of  opinion,  upon  that  pcurt  of  the  vil 
which  devises  the  houses  in  question  to  WiUuum  Atieoe^ 
that  under  that  devise  he  took  only  an  estate  for  liie. 

With  respect  to  the  question  which  arises  upon  tk 
residuary  clause  of  this  will^  my  own  opinion  is^  ttit 
though  the  testator  had  by  mistake,  as  it  seems  to  mt, 
thrown  in  the  word  real,  he  had  no  conception  at  tk 
time  that  he  was  devising  any  real  estate  by  that  daw 
He  could  not  mean  to  give  a  fee  over  again,  which,  I 
doubt  not,  he  thought  he  had  already  done  by  the  Ar- 
mer  devise ;  but  it  would  be  very  hard  upon  WUS^ 
Briscoe  to  use  that  supposed  intention  in  the  former  daose 

(a)  See  Viner,  tit  Ckargt. 
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of  the  will,  from  which  he  is  not  allowed  to  derive  any  1806. 
benefit,  in  order  to  defeat  his  claim  under  this  residuary 
clause.  An  argument  has  been  urged,  and  I  think  very 
strongly,  against  the  possibility  of  the  testator  intending 
to  give  to  the  widow  the  remainder  in  fee  in^these  three 
houses,  firom  the  circumstance  of  his  having  previously 
given  her  an  estate  for  life  in  them.  If,  therefore,  this 
residuary  clause  has  the  efiect  of  giving  to  the  widow  a 
fee  in  l-4th  in  remainder,  it  will  be  not  a  little  singular 
that  this  remainder  will  not  take  effect  till  the  death  of 
the  widow,  who  had  the  first  life  estate  in  the  houses, 
and  the  death  of  her  son  William,  who  had  the  second 
life  estate  in  them ;  for  they  must  both  necessarily  be 
dead  before  this  remainder  takes  effect  That  argument 
does  appear  to  be  strong  against  the  probability  of  such 
a  devise  being  intended.  It  is,  however,  possible  that 
though  he  may  have  thought  that  he  had  disposed  of  all 
his  real  estate,  yet  that  he  may  have  chosen  to  provide 
against  the  chance  of  leaving  any  thing  undisposed  of. 
Upon  this  supposition,  unless  the  Court  take  upon  thep 
to  reject  the  word  real,  this  remainder  must  pass  to  the 
lessor  of  the  Plaintiff.  It  would  be  a  stretch  in  con- 
struction to  reject  the  word  real,  if  it  be  possible  to  give 
any  effect  to  it ;  and  there  is  the  less  reason  for  rejecting 
it,  because  in  the  former  part  of  the  same  sentence  he 
has  introduced  it  where  he  creates  the  charge ;  and  if 
we  do  not  reject  the  word  real  in  the  former  part  of  the 
sentence,  we  must  suppose  him  to  use  it  intentionally  in 
this  latter  part  also.  Upon  the  whole,  therefore,  I  do 
not  feel  myself  warranted  in  denying  to  the  word ''  real" 
its  fuU  force  and  effect.  It  is  very  difficult  to  make  any 
sense  of  this  devise,  containing,  as  it  does,  the  words, 
''  which  shall  be  then  living."  Supposing  it  to  be  mere 
personalty  that  is  to  be  so  divided,  at  what  period  would 
this  personalty  have  been  divisible  7  A  thousand  acci- 
dents might  happen  to  prevent  the  debts  being  paid 

2  B  2  imme- 
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Clarke. 


immediately.  From  the  necessity  of  giving,  if  possible, 
some  effect  to  the  word  ^^  real/'  and  there  being  some 
real  property  undisposed  of^  we  think  that  the  lessor  of 
the  Plaintiff^  as  standing  in  the  place  of  William  BriMCoe^ 
is  entitled  to  three  parts  in  for  of  the  property  in  ques- 
tion. The  case  of  Hogan  y.  Jackson  comes  very  near 
this^  though  it^is  not  quite  so  extraordinary. 

Postea  to  the  PlaintiC 


Nov.  90th. 

A3  communon 
of  bankrupt  hav- 
ing iuoed  againat 
the  Plaintiff,  who 
was  gone  with 
his  family  to  New 
York,  upon  the 
petition  of  the 
Defendant,  who 
wa«  the  only  cre- 
ditor and  had 
choaen  himself 
sole  assignee, 
and  the  Plaintiff 
having  brought  an 
action  against  the 
Defendant  to  try 
the  commission ; 
the  Court  refused 
to  stay  the  pro- 
ceedings till  he 
should  give  secu- 
rity for  costs  (o). 


M'CuLLocK  V.  Robinson.    ' 

nnniS  was  a  mle  to  show  cause  why  proceedings 
should  not  be  stayed  till  the  Plaintiff  should  gite 
security  for  the  costs  of  the  action.  A  coininissi<m  of 
bankrupt  had  issued  against  the  Plaintiff  on  the  petitm 
of  the  Defendant^  who  was  the  sole  creditor,  and  htd 
chosen  himself  assignee^  and  the  action  was  brought  to 
try  the  validity  of  the  commisspn.  The  ground  of  tk 
application  was  that  the  Plaintiff  with  all  his  famiij, 
was  resident  at  JVeti;  York  in  North  America :  It  was 
sworn  that  the  Plaintiff's  partner,  at  a  private  meeting 
being  asked  where  the  Plaintiff's  residence  was,  stated 
that  he  was  at  New  York,  as  appeared  by  a  letter  bm 
him ;  and  the  deponent  in  the  affidavit  swore  to  the  ftd, 
as  he  had  been  informed  and  believed^  In  answer  IP 
this  it  was  sworn ;  that  a  letter  had  been  written  to  Ae 
Plaintiff  to  come  to  England  and  appear  to  his  commis- 
sion, and  that  he  was  expected  to  return. 


ShepJierd  and  Bay  ley  Serjts.  showed  cause  against  tb 
rule,  and  contended  that  none  of  the  cases  had  gone  S9 
far  as  to  authorize  this  application ;  that  it  did  not  qp* 
pear  that  the  Plaintiff  was  permanently  resident  ahfOs4 
and  that  it  was^pressly  sworn  that  he  was  expected  ti 

(a)  Aud  see  Ch$vali$r  v.  Finnu,  1  B.  &  B.  277.    Oliaa  t.  Jolmmm, B  Kh^ 

retnni; 
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M'CULLOCX 


return;  that  the  Defendant  being  assignee  under  the  1806. 

commission^  had  possessed  himself  of  all  the  Plaintiff  'a 
property^  and  thereby  rendered  it  impossible  for  the  lat-  «. 

ter  to  give  any  pledge  to  these  who  might  become  seen-  ^^f^^^^* 
lity  for  him;  and  that  it  would  be  unreasonable  there- 
fore to  stay  the  proceedings  in  this  action  till  such  secu- 
rity was  given^  when^  the  object  of  the  action  was  to 
try  the  Defendant's  right  to  take  the  Plaintiff's  property 
under  the  commission. 

JBe^^Serjt.  in  support  of  the  rule^  insisted  that  as  the 
Plaintiff  was  out  of  the  jurisdiction  of  the  Court,  and 
fiwom  to  be  resident  with  all  his  fieunily  out  of  that  juris- 
diction, he  ought  not  to  be  permitted  to  proceed  in  this 
action  without  giving  security  for  costs,  since  his  person 
I    could  not  be  taken  in  execution :  and  that  the  circum- 
I    stance  of  his  property  having  been  taken  under  the  com- 
0    mission  was  no  ground  of  exception  to  the  general  rule 
i  in  these  cases,  since  if  that  were  admitted,  the  poverty  of 
^  any  Plaintiff  might  equally  be  urged  as  a  reason  for  not 

0  requiring  security. 

m 

^       Sir  Jambs  Manspiblix  C.J.    There  may.  be  some 

i;  luurdship  upon  a  person  who  has  taken  out  a  good  com- 

1  Hussion  being  obliged  to  try  the  validity  of  it  in  an 
f    action,  when  all  the  costs  must  fall  upon  himself.    But 

here  the  Plaintiff  has  no  property,  the  Defendant  as< 
assignee  is  entitled  to  all  his  property  present  and  future,. 
for  no  one  else  has  proved  under  the  commission.  The 
Plaintiff  can  give  no  counter  security  to.  those  who  may 
be  bound  for  him.  In  many  cases  to  say  that  a  man 
ahould  not  proceed*without  giving  security  would  be  to 
may  that  he  should  not  contest  the  bankruptcy ;  for  it  may 
be  very  long  before  the  Plaintiff  may  be  able  to  return 
to  this  country.  Unless,  therefore,  there  be  some  po- 
sitive rule  which  requires  us  to  stay  these  proceedings  till 
security  be  given,  I  think  that  we  ought  not  to  do  it. 


M'CVLLOCK 

Vb 

ROBINIOK. 
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1806.  But  I  do  not  apprehend  that  it  has  ever  been  laid  Aown, 

that  a  p^y  who  goes  abroad  musty  under  all  circnm- 
stances^  give  security  for  costs  or  be  subject  to  have  his 
proceedings  stayed.  Here^  though  there  may  be  some 
hardship  upon  the  Defendant,  there  would  be  mudi 
greater  on  the  other  side  if  the  application  were  al- 
lowed. 

RooKB  J.  The  general  rule,  no  doubt,  is,  that  where 
the  Plaintiff  is  out  of  the  jurisdiction  of  the  Court  he 
may  be  called  upon  to  give  security  for  costs.  But  diat 
rule  is  subject  to  be  modified,  according  to  the  circun- 
stanees  of  each  particular  case.  Here  the  Plaintiff  dis- 
putes his  own  bankruptcy,  and  can  have  no  property  as 
long  as  the  bankruptcy  remains  in  force  to  plac^  in  the 
hands  of  his  sureties.  I  think,  therefore^  that  in  tUs 
case  security  should  not  be  required. 

Chambrb  J.  By  the  general  rule  of  law  every  man 
not  legally  incapacitated  may  sue  without  giving  security 
for  costs.  But  the  Court  has  interposed  in  certain  ctsei 
and  required  security.  This,  however,  is  matter  of  dis- 
cretion ;  and  being  so,  the  rule  which  has  been  adopted 
is  not  so  positive  and  inflexible  as  not  to  yield  to  parti- 
cular circumstances;  and  if  it  ought  to  yield  at  all,  Icu 
hardly  conceiTe  a  stronger  case  than  the  present  Tbe 
Plaintiff  has  no  property  to  be  laid  hold  of  by  his  sme- 
ties,  but  the  Defendant,  who  asks  for  the  security,  has  it 
alL  This,  therefore,  is  a  very  fair  case  in  which  to  idix 
from  the  general  rule,  that  being  a  rule  of  discretion  aid 
not  of  positive  law. 

Rnle  dischaigei 
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(IN  THE  EXCHEQUER  CHAMBER). 

Bristow    and   Others^  Execntors  of  Hbnry    Sim-       Nav.*toth. 
MONDS,  V.  Waddington  and  Others,  in  Error. 

nnHIS  was  a  writ  of  error  brought  to  reverse  a  judg-     Declaration  atat- 
ment  given  by  the  Court  of  King's  Bench  for  the  ^^'J\^^ 
Plaintiffs  below.    The  declaration  stated,  that  H.  Sim"  on  which  hopa 
monds  in  his  lifetime,  before  and  at  the  time  of  making  ^^  growing, 
his  promise  and  undertaking  hereinafter  next  mentioned,  ^  j^  ^'^^  j^ 
\     was  possessed  of  divers,  to  wit,  22  acres  of  land,  situate,  thin  growing  oq 
i    lying  and  being  in  the  county  of  Kent,  and  on  which  said  ^"  **^^  ^"^^  ^^  ^o'- 
I    land  certain  hops  were  then  growing ;  and,  the  said  H.  by  f,  n\  to  h.  s. 
g    Simmonds  being  so  possessed  thereof,  the  Plaintiffs  below  to  be  delivered  in 
^   heretofore  and  in  the  lifetime  of  the  said  H.  &,  to  wit,  ^^'^''^^^'^l  ,^ 

^  '  '  aaid  H.  S.  to  F.  W. 

on  the  13th  of  November  1799,  at.  See,  at  the  special  at  WkUstabu  in 
instance  and  request  of  the  said  H.  S.,  bargained  for  and  ^"*^'  that  in  con- 
^  agreed  to  buy  of  the  said  H,  S.,  and  the  said  H.  5.  then  p  ^.  ^^^^^  u 
^  and  there  agreed  to  sell  to  the  said  Plaintiffs  all  the  hops  to  accejit  and  pay 
«r  then  growing  on  the  said  land,  at  the  rate  of  10/.  per  ^^^  ^®  '*°P*»  ^-  ^• 
r  cwi.  to  be  therefore  paid  by  the  Plaintiffs  to  the  said  u^^emat^e 
I  S.  &,  and  to  be  delivered  in  pockets  by  the  said  H.  S.  place  and  maoner 
to  the  said  Plaintiffs  at  Whitstable  in  the  county  of  Kent ;  ^^'""^  ^  •  "*»- 

fonable  time  next 

and  in  consideration  thereof,  and  also  in  consideration  i^^r  they  ahoaid 
that  the  said  Plain tifis  at  the  like  special  instance  and  i>e  picked  and  ga- 
wwuest  of  the  said  H.  S.  had  then  and  there,  to  wit,  at,  f  ^'^"^ '  '*'"!  *''• 

^  hops  were  picked 

Ac.  undertaken  and  faithfully  promised  the  said  H.  S.  to  anJ  gathered,  and 
accept  and  receive  the  said  hops  of  and  from  the  said  »»n"»»tea  to 

o  oo^     and  al~ 

JS,  S.,  and  to  pay  him  for  the  same  at  the  rate  aforesaid,  he  ^Q*l^  a  reason- 
able time  for  de- 
lirefj  bad  elapsed,  and  although  the  said  F.  W.  was  during  that  time,  and  afterwards  ready  and 
willing  to  accept  and  pay  for  the  hops  at  the  rate  and  in  manner,  £cc.  ytt  /f.  S.  had  not  delivered  them. 
He]d»  1st.  that  the  sale  of  hops  growing  on  the  land  was  not  illegal,  it  not  being  averred  tliat  they 
bought  to  sell  again  j  2nd,  tliat  it  was  not  necessary  for  the  Plaintiff  to  aver  any  request  or  notice 
deliTer  at  any  particntar  time,  or  any  tender  of  the  price,  it  appearing  that  the  first  act  was  to  be 
fay  the  Tendor ;  Sdly,  that  upon  affinnance  of  jodgment  for  the  Plaintiff  ii»  the  £xchequer-cham- 
h«  was  not  entitled  to  interest 

the 
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1806.  the  said  H.  S.  undertook  and  then  and  there  faithfully 

promised  the  said  Plaintiffs  to  deliver  the  said  hops  to 
them  the  said  Plaintiffs  at  the  place  and  in  manner  afore- 
said^ in  a  reasonable  time  next  after  the  same  should  be 
picked  and  gathered ;  and  the  said  Plaintiffs  averred 
that  the  said  hops  were  afterwards  and  in  the  lifetime  of 
the  said  H.  S.,  to  wit^  on  the  1st.  of  October  1800,  picked 
and  gathered  ;]^and  that  the  same  amonnted  to  a  large 
quantity^  to'wit,  2  cwt  of  hops;  and  although  a  reason- 
able time  for  the  delivery  of  the  said  hops  to  the  said 
Plaintiffs  as  aforesaid  had  long  sinceelapsed,  and  the  said 
Plaintiffs  were  during  that  time  and  afterwards  ready  and 
willing  to  accept  and  receive  the  said  hops  of  and  firom 
the  said  H.  S.  in  his  lifetime,  and  from  the  Defendanti 
below,  executors  as  aforesaid,  since^he  death  of  the  said 
H.  S.  and  to  pay  for  the  same  at  the  rate  and  in  Ae 
manner  aforesaid,  yet  the  said  H.  5.  in  his  lifetime,  and 
the  said  Defendants  below,  executors  as  aforesaid,  since 
the  death  of  the  said  H.  S.  not  regarding,  &c.  did  not, 
nor  would  within  such  reasonable  time  as  afbresaidy  or 
at  any  time  afterwards,  deliver  the  said  hops  or  any  part 
thereof,  to  the  said  Plaintiffs,  &c.  whereby,  &c.    He 
second  count  stated,  that  in  the  lifetime  of  £r.  5.,  and  it 
his  instance  and  request,  the  Plaintiffs  bargained  fivaad 
agreed  to  buy  of  H.  S.,  and  H.  S.  agreed  to  sell  to  the 
Plaintiffs  all  the  hops  then  growing  on  22  acres  of  land 
of  H.  S.  at  10/.  per  cwt,  to  be  delivered  by  H.  5.,  to  or 
for  the  Plaintiffs  at  fVhitstabk,  and  that  in  consideratioB 
thereof,  and  that  the  Plaintiffs,  at  the  instance  ahd  request 
of  H,  S.  had  promised  to  accept  and  receive  the  hqis, 
and  pay  for  the  same  at  the  rate  aforesaid,  H.  S.  pro- 
mised to  deliver  the  hops  to  the  Plaintifis  at  ffhitstabk 
within  a  reasonable  time  after  the  same   should  be 
picked  and  gathered ;   that  the  hops  were  picked  and  ga- 
thered, and  amounted  to  2  cwt. ;  and  although  a  reasoo- 
able  time  for  the  delivery  had  elapsed,  and  the  Plaintifi 
were  during  that  time  and  afterwards  ready  and  wiOiiu: 


BmsTow 

V. 

In  Brror* 
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to  accept  and  receive  the  hops  from  H.  S.  in  his  lifetime,  1806« 
and  from  the  Defendants  as  executors  since  his  death, 
yet,  &c.  as  before.  The  third  ^  count  was  for  money 
paid  by  the  Plaintiffs  to  the  use  of  H.  S.,  which  he  pro-  ^'*!''ill!r''' 
mised  to  pay.  And  the  fourth  for  money  had  and  re- 
ceived by  the  said  H.  S.  to  the  use  of  the  Plaintiffs, 
i^hich  he  promised  to  pay. 

Plea,  That  H.  S.  did  not  undertake  and  promise  made 
ei/ormd. 

Verdict  for  the  Plaintiffs,  damages  800/. 

Judgment  for  damages  and  cests  861/.  10s.  to  be  le- 
vied upon  the  goods  of  H.  S.  in  the  hands  of  the  De- 
fendants, if  they  have  so  much  to  be  administered,  and 
if  not,  61/.  10s.  to  be  levied  on  their  own  goods.  The 
Defendants  below  assigned  for  errors,  that  the  two  first 
counts  of  the  declaration  were  not  sufficient  in  law  for 
the  said  Plaintiffs  below  to  have  or  maintain  their  afore- 
said action  thereof  against  the  said  Defendants,  and  for 
that  the  contracts  and  promises  in  those  counts  respec- 
tively stated  are  illegal  and  void;  also  that  by  the  re- 
cord it  appeared  that  judgment  was  given  for  the  Plain- 
tiffs to  recover  damages  against  the  Defendants  upon 
the  whole  of  the  said  declaration  for  the  non-performance 
of  all  the  promises  and  undertakings  in  the  said  declara- 
tion mentioned  ;  whereas,  by  thelawof  the  land, judgment 
ought  to  have  been  given  for  the  Defendants  upon  the 
two  first  counts  of  the  said  declaration  against  the  Plain- 
tiffs; and  the  Defendants  prayed  that  the  judgment  for 
the  errors  aforesaid  and  other  errors  might  be  reversed. 

Joinder  in  error. 

Abbott  for  the  Plaintiffs  in  error  relied  upon  Haddam's 
case,  3  Inst.  197.  by  which  it  appears  that  Haddam  was 
fined  and  imprisoned  by  the  Court  of  King's  Bench  in  the 
25th  of  Edioard  the  Third  for  selling  com  in  sheaves ;  and 
Sir  EdJmard  Coke  makes  this  remcurk  upon  the  case;  '^  Ob- 
serve well  this  judgment,  that  it  is  agaiQst  the  common 

law 
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1806«         law  otEnglandto  sell  corn  in  dieaves  before  it  is  threshed 
^"^^y^y      and  measured,  and  the  reason  thereof  seemeth  to  be, 

Beiitow 

V.  for  that  by  such  sale  the  market  in  effect  in  forestaUed." 

^YJ'toir'     ^^^  respect  to  the  case  oiGrant  v.  Bedding,  Hardna 

380.  16  Car.  2.  where    the   sale  of  com    standing  is 
spoken  of  as  legal,  it  being  said  by  the  Court  that  ^if 
com  be  sold  standing  the  vendee  shall  pay  the  tithes," 
he  observed,  that  the  legality  of  such  a  sale  was  not  die 
point  in  decision,  and  that  if  Haddam*s  case  were  law, 
which  established  that  it  wds  unlawful  to  sell  com  in  tiie 
sheaf  A  fortiori  it  must  be  unlawful  to  sell  it  standing; 
that  it  could  not  be  contended  that  the  12  Geo.  3.  c.  7L 
had  taken  away  the  common  law  upon  the  subject  of 
forestalling  and  engrossing,  it  having  been  solemnly  de- 
tenmned  by  the  Court  of  King's  Bench  that  it  only  ie» 
pealed  the  statutes  therein  enumemted  in  a  case  when 
the  present  Defendant  in  error  was  actually  convicted  ef 
engrossing  upon  an  indictment  at  common  law.  Rex  v. 
Waddingion,  1  East,  1G7. ;  that  if  there  were  any  parti- 
cular circumstances  which  made  the  contract  lawful,  it 
was  incumbent  upon  the  Plaintiff  below  to  show  tiit 
exception,  the  general  rule  being  against  such  contmcto; 
that  the  11  Geo.  2.  c.  19.  s.  8.  which  enabled  landl(»di 
to  distrain  growing  crops  for  rent,  plainly  showed  what 
was  considered  as  the  policy  of  the  law  upon  the  subject; 
since  it  provides  that  the  crops  shall  not  be  sold  till  they 
have  been  threshed.    He  further  objected,  that  it  was 
not  averred  in  the  declamtion  that  the  Plaintifis  dtber 
requested  the  Defendants  to  deliver  the  hops,  or  an 
notice  that  he  should  be  ready  to  receive  them  at  any 
particular  time,  or  tendered  the  price ;  which  he  cot- 
tended  ought  to  have  been  averred,  there  being  no  day 
fixed  for  the  delivery  by  the  contract. 

Bolland  for  the  Defendant  in  error,  after  referring  to 
Grant  v.  Redding,  and  also  to  Moyk  v.  Ewer,  2  Bubtr. 
183.  was  stopped  by 

Sir 
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Sir  Jambb  Mansfibld  Ch.  J.    At  the  time  when  1806. 

ilade's  case  (a)  was  determined,  namely,  44  JSItz.  the  v-^^r^^ 

itatates  of  Edward  the  Sixth  ag^ainst  forestalling  and  en-  *'^^ 

rrossing  were  in  fall  force.  The  declaration  in  that  case  Waddikoton, 

In  Enrjr.  • 

states  that  '^  whereas  the  Plaintiflf  on  the  10th  November 
36  JSKz.  was  possessed  of  a  close  of  land  in  H.  containing 
8  acres,  for  a  certain  term,  and  being  so  possessed,  the 
said  dose  aforesaid  on  the  said  10th  Nov.  was  sowed  with 
nheat  and  rye,  which  wheat  and  rye  on  the  8th  of  May 
were  grown  into  ears,  the  Defendant,  in  consideration 
tliat  the  Plaintiff  at  the  special  instance  and  request  of 
the  Defendant,  bargained  and  sold  to  him  the  said  blades 
of  wheat  and  rye  growing  upon  the  said  close,  (the  tithes 
doe  to  the  rector,  &c.  excepted),  did  assume  and  promise 
to  the  Plaintiff  to  pay  to  him  16/.  at  the  Feast  of  St.  John 
BapHgt  then  next  to  come,''  and  for  non-payment  of  this 
nna  the  action  was  brought.    A  special  verdict  was 
foand,  stating  all  the  facts,  and  the  case  was  argued 
twice  before  the  12  Judges,  by  the  Attorney  and  Solicitor- 
General  for  the  Plaintiff,  and  by  Bacon  and  Dodderidge 
for  the  Defendant;  and  yet  it  never  entered  into  the 
imagiiiation  of  any  one  of  those  learned  persons  at  a  time 
^fhea  the  statutes  of  Edw.  6.  were  so  recent,  that  a  mere 
sale  of  a  standing  crop  was  illegal.    To  render  such  a 
purchase  illegal,  it  must  be  made  with  an  intent  to  sell 
again.    But  nothing  of  that  kind  appears  in  this  case. 
The  cases  respecting  tithes  show  the  opinion  of  the  Court 
ttat  such  bai^;ains  were  good :  and  with  respect  to  Had- 
e's case,  it  does  not  follow  that  because  a  sale  of  com 
in  sheaves  is  illegal,  it  is  therefore  illegal  to  sell  it  while 
standing^    The  earlier  the  sale  is  made,  the  less  liable  is 
it  to  objection.    Persons  often  feed  rattle  upon  green 
<^ni,  and  it  may  be  bought  for  that  purpose.    After  the 
12  Geo.  3.  we  should  expect  a  precise  determination  in 
pomt  to  authorize  us  to  hold  such  a  contract  against  law. 

(a)  4  Co,  91. 

With 
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1806.         With  respect  to  the  last  objection^  I  think  that  the  first 
act  was  to  be  done  by  the  Tendor. 


Bbiitow 


WADMMGToif.         Chambrb  J.  observed,  that  if  this  contract  shoold  be 

In  Eiror* 

deemed  illegal,  an  incoming  tenant  could  not  take  the 


crops  npon  the  ground  at  a  valuation  without 
the  law. 

Judgment  affirmed. 

BoUand  then  applied  to  the  Court  for  interest  upmi 
the  sum  recovered  from  the  date  of  the  judgment  bekm; 
and  referred  to  lAttledak  v.  Lord  Lonsdale,  2  H.  BL 
287.  (a)  to  show  that  it  was  entirely  in  the  diflcretio& 
of  the  Court  to  allow  it  or  not. 

Abbot,  conirh.  insisted  that  the  action: ^banring  ben 
brought  for  mere  unliquidated  damages^  it  wigi  quite 
contrary  to  the  practice  of  the  Court  to  give  interest 

Sir  Jambs  Mansfibld  Ch,  J.  observed^  that  a  few 
days  before  in  an  action  against  a  broker  Tvho  hadn^- 
lected  to  effect  an  insurance,  and  wherein  damages  weie 
recovered  against  him  as  if  he  had  been  the  insurer,  the 
Court  had  allowed  interest,  and  was  inclined  to  grant  it 
in  the  present  instance;  but  finding  that  the  practior 
had  been  against  allowing  it,  he  said  that  it  ought  not 
to  be  altered  without  notice  to  the  parties;  and  accor- 
dingly the  allowance  of  interest  was  refused  (6). 

(tt)  With  respect  to  this  cue,  it  hy  coiumit,    subject  >  redoctioi  If 

was  observed   by  a  gentlenitn  win  arbitntion;  and  tlienslon»    the  Csat 

had  been  counsel  in  the  cause,  that  had  considered  the  amoQnt  asoRtiiwl 

the    dances    there  had  been  taken  by  admission. 

{b)  And  see  Golding  t.  Dia$,  10  East,  1. 
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Ramsay  v.  Lord  Re  ay.  Nov^tooi. 

^X^HE  declaration  in  this  case  was  delivered  on  the  8th  Plaintiff  b  not 
of  November,  and  a  rule  to  plead  iriven  on  the  same  ^"^  judgment 

'  1'  o  for  want  of  a  plea 

day :  a  sommons  for  a  bill  of  particulars  was  then  taken  tui  the  expiration 

out,  returnable  on  the  10th,  which  was  consented  to,  and  ^  *  ^^  "ft" 

an  order  made  on  that  day;  on  the  11  th  a  bill  of  parti-  biUo/pISuia«, 

culars  was  delivered,  with  a  demand  of  a  plea :  ofk  the  tboagii  the  time 

evening  of  the  11th  a  further  summons  for  a  better  par-  *"  pleading  be 

•      ,  ,  '  ,  outy  and  a  demand 

ticular  was  taken  out,  returnable  on  the  12th,  and  an  of  ^^  ^^^^  ^^^ 
order  made  on  that  day  accordingly.    On.  the  18th,  at  aix^e  u  honn 
two  o'clock  in  the  afternoon,  a  further  particular  was  *^"*  *^^  *™*' 
delivered ;  and  at  seven  o'clock  in  the  evening  of  the 
same  day  judgment  was  signed.    The  regular  time  for 
pleading  expired  on  the  morning  of  the  12th,  before  the 
summons  of  the  11th  was  returnable.    After  judgment 
had  been  signed,  the  Defendant  having  no  notice  of  it 
obtained  a  further  order  for  a  better  particular. 

Bay  ley  Seijt.  having  obtained  a  rule  to  show  cause  why 
this  judgment  should  not  be  set  aside, 

Williams  Serjt.  showed  cause,  and  contended  that  al- 
though an  order  for  a  bill  of  particulars  suspends  the 
proceedings  till  complied  with,  yet  that  the  Plaintiff  is 
at  liberty  to  sign  judgment  immediately  that  he  has 
<M>mplied  vrith  it :  and  cited  Hifferman  v.  Langelly, 
2  Bos.  Is  Pull.  868.  as  in  point ;  and  observed  that  if 
the  Defendant  considered  the  last  particular  insufficient, 
he  should  have  immediately  applied  for  a  further  sum- 
.mons. 

But  the  Court  thought  that  the  Defendant  must  have 
some  time  to  judge  of  the  particular  before  judgment  is 
signed ;  they  obseived,  that  it  appeared  in  this  case  that 

the 
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the  second  particular  was  insufficient  as  well  as  the  fir^ 
and  that  in  Hifferman  v.  LangeUy  the  particular  was  ^ 
livered  on  one  day  and  judgment  signed  the  next;  1^9 
said^  that  twenty-four  hours  ought  to  be  allowed. 

Role  absolute 


2V«o.  flat. 

Debt  on  bond, 
condidoDed  for 
payment  of  an  an- 
nuity of  175/* 
quarterly,  daring 
the  life  of  Lady 
G.  Pleas,  payment 
of  the  anoaity  at 
the  days,  and  pay- 
ment of  the  ar- 
rears after  the 
days  in  th^  con- 
ditioo.    Replica- 
tion, that  the  De- 
fendant did  not 
pay  the  annuity  or 
the  arream  in 
manner  and  form 
as  Defendant  al- 
leged, but  on  the 
contrary,  Plaintiff 
suggested  that  du- 
ring the  life  of  La- 
dy G.  87/.  lOi. 
for  two  quarterly 
payments  became 
due,  and  was  still 
in  arrear,  and  con- 
cluded to  the 
country.    On  de- 
murrrer,  the  Court 
seemed  to  think 
the  replication 
bad,  and  gave  the 
Defendant  leave 
to  amend  on  pay- 
ment of  costs  (a). 


H^  La  Rub  i;.  Stbwart. 

T\EBT  on  bond  for  18002.  dated  the  5th  of  Ockhtr 
^^  1799. 

The  Defendant  craved  oyer  of  the  bond  and  conditioii, 
by  the  latter  of  which  it  appeared  that  the  bond  iras 
given  to  secure  the  pajrment  of  an  annuity  of  176Lin 
equal  quarterly  payments  by  the  Countess 'Dowager  of 
Granard  to  the  Plamtiff  during  her  life.  The  Defendant 
then  pleaded  non  est  factum,  and  afterwards  several  fdeasi 
alleging  that  no  memorial  was  enrolled  vnthin  twenty 
days^  and  stating  various  defects  in  the  memorial^  and 
also  that  the  condition  of  thp  bond  did  not  set  forth  the 
true  consideration.  Ninthly,  he  pleaded  that  he  the 
Defendant  had  yearly  and  every  year  from  the  date  of 
the  bond  until  the  suing  forth  the  original  writ  paid  the 
said  annuity  of  175/.  in  manner  and  upon  the  seTeial 
days  and  times  in,  and  by  the  condition  limited  and  vf- 
pointed,  and  this,  &c. ;  wherefore,  &c.  Tenthly,  ^ 
pleaded,  that  after  the  several  days  and  times  in  the  con- 
dition mentioned,  to  wit,  on  the  7th  of  January  1805> 
he  paid  to  the  Plaintiff  all  arrears  of  the  said  annuity  of 
175/.  according  to  the  form  of  the  statute. 

The  Plaintiff,  after  joining  issue  on  the  first  plea,  f^ 
plied,  that  a  memorial  was  enrolled  within  twenty  days> 
and  set  it  forth,  and  this,  8cc.  Upon  this  part  of  the  im- 
plication various  issues  were  joined  both  of  law  andfiict 
He  also  replied,  that  the  condition  of  the  bond  did 

(a)  See  Htmfiraff  v.  Ri^,  5  M.  &  S.  60. 

set 


Dm  La  Rui 


IN   THB  FOBTY-SBYBNTH   TBAft  OF.OBOJIOE  IIL 

set  forth  the  real  consideratioii  upon  which  issue  was  IBQfl. 
joined :  and  then  to  the  9th  and  10th  pleas  replied,  that 
the  Defendant  did  not  pay  or  cause  to  be  paidto  him  the 
Plaintiff  the  aforesaid  annuity  ci  17SL,  or  the  arrears  Stewast. 
thereof,  or  any  part  thereof,  in  manner  and  form  as  the 
Defendant  alleged;  but  wholly  refused  and  neglected 
so  to  do;  and  on  the  contrary  thereof  the  Plaintiff  for 
breach  of  the  siud  condition  suggested  and  gave  the  Court 
to  understand  and  be  informed,  diat  after  the  making  of 
the  bond,  and  during  the  life  of  the  said  Countess  Dow- 
ager of  Granardf  to  wit,  on,  8cc.  at,  8tc.  a  large  sum  of 
money,  to  wit,  87/.  10«*  of  the  said  annuity  of  1752.  for 
two  quarterly  payments  became  due  from  the  Defendant 
to  the  Plaintiff,  and  which  said  sum  ot87L  10<.  was  still 
in  arrear  and  unpaid  to  the  Plaintiff,  contrary  to  the  form 
and  effect  of  the  condition ;  and  this  the  Plaintiff  prayed 
might  be  inquired  of  by  the  country. 

To  this  replication  to*  the  9th  and  10th  pleas  the  De- 
fendant demurred,  and  showed  for  casue  that  the  Plaintiff 
had  not  by  the  replication  to  the  9th  plea  assigned  any 
breach  at  common  law  of  the  condition,  and  also  that  he 
had  concluded  his  replication  to  the  country,  instead  of 
concluding  the  same,  or  so  much  as  related  to  the  ninth 
plea,  with  a  verification. . 

Joinder  in  demurrer. 

Best  Serjt.  in  support  of  the  demurrer.  The  replica- 
tion in  this  case  ought  to  have  concluded  to  the  Court, 
and  not  to  the  country.  Where  indeed  the  bond  is  con- 
ditioned for  the  payment  of  a  single  sum  of  money,  if  the 
Defendant  plead  solvit  ad  diem,  or  sobrit  past  diem,  the 
Plaintiff  may  deny  the  payment,  and  conclude  to  |the 
country.  But  this  bond  is  given  to  secure  several  pay- 
ments at  different  times,  and  resembles  a  bond  for  per- 
formance of  covenants,  in  which  case  the  Plaintiff  is 
bound  to  show  the  specific  instance  in  which  the  bond 

has 
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1806.         has  not  been  complied  with ;  and  wherever  it  is  neoessarf 
to  point  out  the  particular  instance  of  breach,  the  repli* 
cation  mnst  conclude  with  a  verificatioiu     Hitymon  t. 
Stbwa«t.        Oerrard,  1  Sound.  90.  edit  by  Serjt  WilliamM^  and  the 

cases  cited  in  the  notes.  In  the  present  case  the  sugges- 
tion forms  a  part  of  the  replication,  and  introduces  new 
matter,  namely,  the  life  of  Lady  Granard,  and  the  nos- 
pajrment  of  a  specific  sum  of  872L  10s.  And  it  was  ex- 
pressly laid  down  in  Hetukrson  v.  Withy,  2  TBrm  Rep.  fi76b 
that  whenever  neiif  matter  is  introduced,  the'  other  partj 
must  have  an  opportunity  of  answering  it.  In  Cdrnw^Bit 
V.  Savery,  2  Burr.  772.  where  to  debt  on  bond  with  i 
condition  to  account,  the  Defendant  pleaded  perform- 
ance, and  the  Plaintiff  replied  that  the  Defendant  reoeired 
several  sums  of  money  amounting  in  the  whole  to  140tt 
for  which  he  had  not  accounted,  and  concluded  with  i 
verification,  hord' Mansfield  said  that  the  conclusion ms 
right,  for  the  replication  narro>red  the  breach  to  a  parti- 
cular sum,  which  it  specifier!  in  certain  to  be  140(M1 

Bayley  Serjt.  was  to  have  argued  e  contrd,  but  on  beuf 
questioned  by  the  Court  admitted  he  had  never  sea 
such  a  suggestion  as  the  one  in  question  introduced  inti 
a  replication :  he  cited  Sandford  v.  Rogers,  2  fVib.  ill 
and  Hayman  v.  Gerrard,  1  Saund.  103.  by  JVilliam 
Serjt.,  where  in  note  1.  the  cases  upon  the  subject  tie 
collected  and  commented  upon.* 

Sir  Jambs  Mansfield  Ch.  J.  then  said,  that  it  wis 
doubtful  to  him  whether  the  replication,  was  not  aeit 
nonsense  in  its  present  form,  and  ChambreJ.  added,  tbst 
he  should  be  sorry  to  have  such  a  precedent  estaUisiMi 
and  observed,  that  under  the  8  £t  9  fK.  3.  c.  IL  i^  & 
there  was  no  power  of  introducing  any  suggestion  mi  the 
record,  except  in  the  three  cases  of  judgment  upon  dft- 
murrer,  by  confession  or  nil  didt. 

Accordin;!; 
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Accordingly  the  Plaintiff  upon    these    intimations  1806. 

from  the  Gonrt  had  leave  to  amend  upon  payment  of 
costs. 


DcLaBub 
Stewart. 


Powell  v.  Layton.  Kw.  «4th. 


T 


HE  declaration  in  this  case  was  as  follows:  '^For  To  an  action  oa 
that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  ^«<^««e»^« 
the  said  Plaintiff,  at  the  special  instance  and  request  of  aninst  oneof  se- 
the  said  Defendant,  had  caused  to  be  delivered  to  the  ▼enJ  joint  owners 

*  said  Defendant  divers  eoods  and  merchandizes,  to  wit,  o^*»^"p'«>'»o^ 

^  ■  safely  conveying 

two  tons  of  pepper  of  him  the  said  Plaintiff,  of  the  va-  goods  which  had 
•'  lue  of  500Z.  to  be  carried  and  conveyed  by  him  the  said  *>««>  delivered  to 

*  Defendant  on  board  of  a  certain  ship  or  vessel  of  the  said  ^ifffo/that  pur^' 
^^  Defendant  called  the  Genet  al  Moore,  then  in  the  river  pose,  the  Defend- 
■*  Thames^  to  wit,  at,  8cc  and  then  bound  for  parts  beyond  ■'^^"'y  P^«^  "^ 

F^  ^-  .      -     m-r      »  •»  -mw      ''  11  ^  -kT      t       abatement  that 

"^  the  seas,  to  wit,  lor Naples  and  Messina,  and  there  ^Xriaples  ^^^^  goods  were 
^'^  to  be  delivered  in  the  like  good  order  and  well-conditioned,  delivered  to  him 
all  and  every  the  dangers  and  accidents  of  the  seas  anfl  of  ^  j*"^|J^^ 
navigation  of  whatever  nature  or  kind  soevever  excepted,  his  partners  are 
'    Qnto  order,  for  certain  freight  to  be  therefore  paid  to  the  ^^^  ■"•^  (")• 

*  said  Defendant ;  and  although  the  said  Defendant  took 
'  aad  received  the  said  goods  and  merchandizes  to  carry, 
^  convey,  and  deliver  the  same  as  aforesaid,  and  although 
^  a  reasonable  time  for  the  carriage  and  conveyance  and 
^   delivery  thereof  had  long  since  elapsed,  to  wit,  at,  &c. 

and  although  the  dangers  andc^^cidents  of  the  seas  and 
of  navigation  of  any  nature  or  kind  whatsoever  did  not 
■^  prevent  the  carriage,  conveyance,  and  delivery  of  the 
^^same;  yet  the  said  Defendant,  not  regarding  his  duty, 
i^did  not  within  such  reasonable  time  as  aforesaid, 
sKcarry,  convey,  and  deliver  the  said  goods  and  merchan- 
«::-  dizes,  or  any  part  thereof,  according  to  the  said  duty ; 
■Hbat  wholly  failed  and.  neglected  so  to  do,  and  so  care- 

■c:   '     (a.)  Vide  Max  ▼.  RoberU,  post.  456.  S.  C.  12.  East.  89.     IVeail  v.  King,  W 
East,  45«.    Brethertmy.  Wood,  3  a  6c  B.  54.     Leslie  v.  WiUtm,  ibii.  171. 

Vol.  II.  2  C  lessly 
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1806.  lessly  and  negligently  behaved  and  condacted  herself  in 

and  about  the  said  carriage,  conveyance,  and  delivery 
of  the  said  goods  and  merchandizes,  that  by  and  through 
the  mere  negligence,  carelessness  and  default  of  the  said 
Defendant  in  this  behalf,  the  said  goods  and  merchan- 
dizes,  afterwards,  and  before  the  delivery  of  the  same  at 
Naples  aforesaid,  were  and  are  wholly  lost,  to  wit,  at, 
&c.  By  reason  whereof  the  said  Plaintiff  not  only  loit 
the  said  goods  and  merchandiases,  and  divers  large  gains 
and  profits  which  he  otherwise  would  and  might  have 
made  of  the  same,  but  was  also  put  to  great  loss,  ex- 
pence  and  inconvenience  from  the  want  of  the  said 
goods  and  merchandizes,  to  wit,  at,"  &c.  There  wen 
other  counts  constructed  in  the  same  manner,  and 
varying  only  in  matters  not  essential  to  this  case. 

The  Defendant  pleaded  in  abatement,  *'  that  the  goods 
and  merchandizes  mentioned  in  the  declaration  (if  as; 
such  were  delivered)  were  delivered  to  Andrew  Loftm 
since  deceased,  in  his  lifetime,  and  one  Clement  Wartf, 
jointly,  they  being  partners  and  jointly  interested  in  tk 
said  vessel  in  the  said  declaration  mentioned,  and  not  to 
the  said  Charles  Layton  only,  as  is  above  alleged,  wUd 
said  Clement  Worts  is  still  alive  in  parts  beyond  the  seat; 
to  wit,  at,  8cc.  and  this,  &c«  Wherefore,  because  (h 
said  Clement  Worts  is  not  named  in  the  said  writ,  tk 
said  Charles  Layton  prays  judgment  of  the  said  mil; 
and  that  the  same  may  be  quashed.** 

To  this  plea  the  Plaintiff  demurred,  and  the  Ddendail 
joined  in  demurrer. 

Bay  ley  Serjt.  in  support  of  the  demurrer.  The  qvf* 
tion  intended  to  be  raised  in  this  case  is,  Whedier  ta  t 
declaration  framed  as  this  is,  the  Defendant  be  entitM 
to  plead  in  abatement?  There  are  two  kinds  of  actkai 
of  assumpsit ;  one  which  confines  itself  to  the  contiact 
9nly,  and  shakes  the  breach  of  the  contract  the  gn^ 
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of  complaint^  in  which  case  the  money  counts  may  be         1806. 
joined;  the  other,  that  which  founds  itself  upon  the  care- 
lessness and  breach  of  duty  of  the  Defendant^  with  which 
a  count  in  trover  may  be  joined.    The  latter  being  an 
action  on  the  tort,  and  not  on  the  contract,  the  Plaintiff 
is  not  bound  to  sue  all  the  partners.    Where  several 
persons  are  known  to  be  partners,  but  one  only  has  the 
<xmduct  of  the  business,  and  he  is  the  person  sued  for 
ids  individual  negligence,  the  Plaintiff,  though  at  liberty 
if  he  pleases  to  treat  the  negligence  of  one  partner  as  the 
nef^igeiice  of  all,  yet  is  not  bound  to  do  so  unless  it  suits 
his  convenience.    The  individusd  partner  guilty  of  the 
Beg^gence  has  no  right  to  defend  himself  on  the  ground 
of  the  joint  contract,  which  has  nothing  to  do  with 
Us  negligence.    If  any  plea  in  abatement  be  admis- 
able  to  a  declaration  framed  as  this  is,  the  form  of 
it  should  be  that  the  loss  sustained  by  the  Plaintiff 
was  not  through  the  negligence  of  the  Defendant  only, 
bat  through  his  negligence  and  that  of  the  other  co- 
contractors.    Suppose  the  plea  to  have  stated  that  the 
loss  was  in  consequence  of  the  joint  negligence  of  all  the 
oo-contractors,  might  not  the  Plaintiff  have  replied  that 
it  was  through  the  several  negligence  of  one.  [Sir  James 
^wn^ldCh.  J.     I  think  not;  and  certainly  such  a  re- 
pKcatian  was  never  known.    The  case  of  Buddie  v.  Wil- 
ton,  6  T^rm  Rep.  969.  is  founded  on  tiiat  of  Boson  v. 
Sandford,  of  which  the  fullest  statement  is  to  be  found  in 
i  Show  478.  Chambre  J.  That  case  was  treated  by  all 
tbe  parties  as  an  action  on  the  case,  and  it  is  impossible 
tat  Lord  Ch.  Justice  Holt  could  have  called  it  quasi  ex 
^mUractA  if  in  truth  it  was  contract].      In  Oovett  v. 
iadnidge,  3  East,  69.  Lord  EUenborough  considers  it  to 
tve  been  an  action  o{ assumpsit ;  and  in  Mitchell  v.  Tar- 
M,  5  Term  Rep.  651.  Lord  Kenyan  observes,  that  the 
Bseof  jBoson  v.  Sand/ardyrss  treated  by  thewhole  Court 

2  C  2  as 
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1806.  as  an  action  for  a  breach  of  contract  The  case  of  GS 
veti  y.  Radnidge  is  a  most  material  authority  for  ^ 
Plaintiff,  for  that  was  founded  in  contract,  and  no  acti^ 
misfeasance  alleged,  but  only  a  non-feasance;  and  y 
the  Court  of  King's  Bench  held  that  one  of  three  coi 
tractors  might  be  found  guilty,  and  the  others  ac 
quitted.  In  truth,  if  a  party  declare  in  assumpsit,  tk 
rules  which  govern  the  action  of  assumpsit  apply,  and  he 
must  abide  the  consequences  of  those  rules;  but  in  this 
case,  which  is  tort,  negligence  is  the  gravamen,  and  not 
the  contract;  whereas  in  assumpsit  negligence  is  meidy 
introduced  to  show  the  breach  of  contract 

Vaughan  Serjt.  contrA.  It  does  not  depend  up(m  the 
form  of  the  declaration  whether  the  action  be  for  atmt 
or  on  a  contract,  but  on  the  nature  and  cause  of  the  ac' 
tion.  In  this  case  it  is  not  denied  that  contract  u 
the  foundation  of  the  action.  If,  therefore,  this  actioD 
can  be  turned  into  an  action  for  a  tort,  no  case  of  con- 
tract can  be  mentioned  which  may  not  be  turned  into 
tort;  for  every  non-payment  of  money  in  pursuance  oi 
a  contract  is  as  much  a  breach  of  duty  as  a  non-delivef] 
of  goods.  Mitchell  v.  Tarbutt  was  the  case  of  one  8bi{ 
running  down  another,  which  being  clearly  a  tort,  ha^ 
no  application  to  this.  In  that  case,  and  in  Buddh  t 
Wilson,  Lord  Kenyan  had  the  case  of  Boson  v.  Sandfofi 
brought  before  him,  and  he  states  in  the  former  case  thai 
the  result  of  Boson  v.  Sandford  is,  that  where  the  caused^ 
action  arises  ex  contractile  all  the  co-contractors  must  h 
sued ;  but  where  it  arises  ex  delicto,  all  or  any  one  of  the0 
may  be  sued.  In  Buddie  v.  Wilson  (from  the  plea  ii 
which  case  this  was  drawn)  Lord  Kenyon  said  he  ha^ 
looked  into  the  cases,  and  he  referred  to  Mr.  Justice 
Dennison's  opinion  in  Dale  v.  Hall,  1  Wils.  282.  who  sa]fSi 

'^  in  the  old  forms  it  is  that  the  Defendant  suscepit  super  ^i 

wbicb 
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^hich  shows  that  it  is  ex  contract^.**  Until  the  decision         1806. 
^f  Gwett  V.  Radnidge  in  the  King's  Bench  the  anthori- 
ies  on  the  subject  were  unifoim  and  unimpeached. 

Cur.  adv.  vuli. 

On  this  day  the  opinion  of  the  Court  was  delivered 

Sir  James  Mansfield  Ch.  J.  The  question  upon 
this  demurrer  is^  Whether  in  this  action^  and  upon  a  de- 
claration framed  as  this  is^  the  Defendant  who  is  sued 
alone  has  a  right  to  plead  in  abatement  that  he  is  only 
MAe  jointly  with  his  partners  ?  The  substance  of  the 
declaration  is^  that  he  received  the  goods  to  carry  for 
freight.  It  seems  to  be  admitted,  nor  indeed  can  there 
beany  doubt  on  that  head,  that  if  this  action  is  founded 
in  contract  the  plea  in  abatement  is  good.  Now  on 
leading  this  declaration  does  it  not  clearly  appear  that 
H  is  founded  on  contract  ?  Although  the  word  suscepii 
is  not  used  in*the  declaration,  yet  the  nature  of  the  charge 
18,  that  the  Defendant  agreed  to  carry  the  goods  to 
Sicily,  and  has  failed  in  the  performance  of  his  agree- 
nent  Can  it.  then  make  any  substantial  difference  that 
tbe  word  suscepii  is  not  used?  If  it  does  make  no  differ- 
ence the  plea  is  good,  and  the  demurrer  cannot  be  sus- 
tained. The  word  **  duty"  is  introduced  into  this  de- 
claration ;  but  let  us  see  what  is  meant  by  the  Defendant's 
duty.  How  did  he  undertake  any  duty,  except  by  his 
mreement  to  carry  and  deliver  the  goods  ?  The  duty  of 
A  servant  or  tbe  duty  of  an  officer  I  understand,  but  the 
daty  of  a  carrier  I  do  not  understand,  otherwise  than  as 
that  duty  arises  out  of  his  contract.  Suppose  a  man  to 
ondertake  to  supply  me  as  a  builder  with  timber  and 
other  materials  for  building,  he  imposes  on  himself  the 
daty  of  performing  his  contract  but  no  other  duty,  and 
I  may  maintain  an  action  against  him  for  a  breach  of  the 
contract,  which  in  that  sense  will  bo  a  breach  of  duty. 

It 
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1806.  It  was  argued  at  the  bar  on  the  difference  supposed  to 
exist  ¥rith  respect  to  their  liability  between  partners  act- 
ing in  the  business^  and  partners  not  acting.  It  waB  con- 
tended, that  where  one  partner  only  acts^  bis  negligence 
will  be  the  ground  of  an  action  against  him.  That  may 
be  true  ai^  between  him  and  his  partners^  bat  to  the 
Plaintiff  it  matters  not  whether  one  or  all  the  partneo 
were  negligent,  the  default  of  one  partner  being  the  de- 
fault of  all  guood  those  with  whom  they  contract.  Thedity 
of  one  is  the  duty  of  all,  viz.  to  carry  the  goods  and  de- 
liver them.  Whether  such  be  the  nature  of  this  actioi 
or  not  may  be  tried  by  the  consequences.  I  suppose  tkne 
can  be  no  doubt,  and  indeed  it  is  so  stated  by  Lori 
Mansfield  in  Humbly  v.  Troii,  Cowp.  975.  that  if  aeoa- 
mon  carrier  accept  goods  to  carry  and  then  die,  an  actifli 
will  lie  against  his  executor.  How  is  that  ?  Why,  b^ 
cause  the  action  is  founded  on  contract.  Indeed  Lori 
Mansfield  says  it  must  not  be  an  action  on  the  cnstoa 
of  the  realm,  which  would  be  in  tort,  but  it  most  be  m 
action  of  contract.  But  the  form  of  the  action  caml 
alter  the  nature  of  the  transaction ;  the  form  of  tk 
transaction  is  originally  contract,  and  the  ciicmnstatt 
of  an  action  lying  against  the  executor  of  the  cainr 
shows  that  it  is  contract.  How  an  action  against  a  cunr 
on  the  custom  ever  came  to  be  considered  an  actka  a 
tort  I  do  not  understand,  but  it  is  so  considered,  and  i 
count  in  trover  is  joined  with  it;  and  yet,  though  th 
non-performance  of  that  which  is  originally  contract  dst 
be  made  the  subject  of  an  action  of  tort,  the  foondalioi 
of  that  action  must  still  be  contract  In  DaU  v.  fW 
1  Wils.  282.  Mr.  Justice  Dennison  considers  the  acte 
against  the  carrier  as  founded  in  contract,  and  that  fk 
circumstance  of  the  suscepit  being  omitted  or  intiodici' 
into  the  declaration  makes  no  difference.  Can  theie  k 
any  doubt,  that  in  case  of  a  loss  of  goods,  either  by  tke 
master  or  any  other  person  (subject  to  the  questioa  ^ 

negUgeafX 
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negligence  as  between  themselves),  and  a  payment  of  the  1806. 
whole  loss  by  one  partner,  that  he  would  be  entitled  to 
contribution  against  his  co-partners  ?  Tf  that  be  so,  it  is 
decisive  to  show,  that  though  by  the  breach  of  his  con- 
tract the  carrier  is  liable  to  an  action,  yet  that  such  action 
must  be  founded  on  contract;  for  in  Merry  weather  y, 
Nixon,  8  Term  Rep.  186.  it  was  ruled  by  Mr.  Baron 
TkwnpwHj  and  his  opinion  was  confirmed  by  the  Court  of 
King's  Bench,  that  no  action -for  contribution  could  be 
snstained  as  between  two  Defendants  found  guilty  of  a 
tort  where  the  damages  had  been  paid  by  one.  If  then 
this  action  be  founded  in  contract,  why  may  not  this 
plea  in  abatement  be  used  ?  It  is  true,  that  a  plea  in 
abatement  usually  meets  with  no  favour  as  being  a  di- 
latory plea,  yet  it  is  not  in  all  cases  a  mere  dilatory 
plea,  but  may  be  necessary  to  the  due  protection  of 

.  a  Defendant.  It  is  material  to  him  in  this  case,  because 
if  a  verdict  be  obtained  against  all  the  partners,  it  is  at 
least  primit  facie  evidence  that  they  are  all  liable  to  con- 
tribution, and  it  precludes  any  of  them  from  resisting 
ocmtribution  on  the  ground  thai  there  was  not  a  full  and 
fiur  defence  to  the  action.  Whereas  if  the  recovery  be 
against  one  partner  only,  he  must  prove  the  partnership, 
and  the  accident,  and  many  other  circumstances,  before 
he  can  obtain  contribution.  It  would  therefore  be  a  great 
hardship  to  deprive  him  of  this  plea,  and  it  would  be  a 
great  absurdity  to  restrain  the  right  of  the  Defendant  to 
make  the  Plaintiff  join  his  paftners  in  the  action,  merely 

'    because  the  Plaintiff  has  chosen  to  call  an  action  of  con- 

*  tract  an  action  of  tort.  Had  there  been  no  cases  decided 

*  upon  this  subject,  such  I  confess  would  have  been  my 
'  opinion ;  but  in  truth  there  are  several  old  and  long  esta- 
'  Idished  authorities  in  support  of  that  opinion.  The  leading 
-  authority  upon  the  subject  is  the  case  of  Boson  y.Sandford, 
^  which  is  reported  in  Salkeld,  Levinz,  Shower,  Comherbach, 
^  and  3  Modem;  in  none  of  which  books  is  there  a  doubt 
^  ttirown  out  respecting  the  propriety  of  the  decision. 
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1806.         That  case  is  also  mentioned  by  Lord  Chief  Baron  Cowiyn 

in  his  Digest,  tit.  Abatement,  (F.  s.)  Joint  dmiractorSf 

(which  shows  he  thought  it  a  case  of  joint  contract);  and 

again  in  the  sameDigest^  under  title  Action  upon  the  Cau 

for  Negligence,  (C)  Action  against  a  Common  Carrier,  in 

which  latter  place  he  says^ ''  but  all  the  part-OMmeiB  miut 

be  joined.    So  in  Danvers*  Abridgment,  p.  8.  under  titk 

Action,  it  is  referred  to  as  law.    Besides  these  confirmi- 

tions  to  which  I  have  alluded,  Mr.  Justice  Denmaom,  ii 

the  case  of  Dale  v.  Hall,  approves  the  case  oi  Bomm  t. 

Sandford;  and  in  Mitchell's.  Tarbutt,  the  Court  of  King's 

Bench  seemed  to  consider  it  law,  though  distingoishabk 

from  the  case  then  in  judgment,  which  was  clearly  acaie 

of  tort.    Then  followed  the  case  of  Buddie  v.  WiboBf 

which  was  as  solemnly  decided  as  a  case  could  be,  aid 

though  this  point  did  not  necessarily  come  in  jadguMit 

at  last,  yet  it  was  argued,  and  what  fell  from  the  Coot 

upon  it  I  must  consider  as  no  small  authority  in  support 

of  the  plea.    Thus  far  therefore  the  cases  '<x>nfinn  the  d^ 

cision  of  Boson  v.  Sandford.    But  there  is  a  late  case  of 

Govett  V.  Radnidge  in  the  King's  Bench  which  is  hatdl; 

distinguishable  from  the  present^  though  I  hope,  as  it  does 

not  seem  to  accord  with  the  opinion  we  entertain  in  thif 

case,  it  is  to  be  distinguished,  on  account  of  the  greatI^ 

spect  due  to  those  by  whom  it  was  decided.  Muchaigi- 

ment  is  introduced  in  that  case  to  show  that  Amoii  v.  Strnt 

ford  is  not  to  be  relied  upon ;  but  I  do  not  think  it  is  sik- 

cessfully  impeached.  Some  stress  is  laid  on  the  drcBD- 

stance  that  three  of  the  Judges  were  mistaken  in  supposing 

that  the  joint  contract  could  not  be  pleaded  in  ahatement; 

but  it  must  be  remembered,  that  till  the  case  of  Bict  v. 

Shute,^ Bur.^Vi.  suchapleawas notused.  Itis tmetbat 

Lord  Chief  Justice  De  Gray,  in  Abbot  v.  Smith,2BL9e. 

says,  that  the  rule  laid  down  in  Rice  v.  Shute  is  not  novd, 

and  refers  to  some  eases  in  the  year  books,  most  of  whick 

arc  to  be  found  in  Comyns'  Abridg.  tit  Abatement  (£  1$ 

JoW 
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Joint  ContraHors.  But  these  are  cases  of  debt  on  simple 
contract,  which  was  the  usual  mode  of  declaring  previous 
to  Slade's  case.  It  is  indeed  rather  singular  when  the 
action  o(  assumpsit  was  substituted  for  the  action  of  debt, 
that  a  plea  in  abatement  was  not  also  immediately  intro- 
duced for  that  form  of  action ;  but  it  was  not.  Probably 
on  the  notion  that  a  contract  with  two  was  not  the  same 
contract  as  that  declared  upon  with  one  only,  and  there- 
fore to  be  taken  advantage  of  upon  the  evidence.  How- 
ever, at  the  time  of  Boson  v.  Sandford  such  a  plea  was 
not  known  in  assumpsit,  nor  was  it  used  till  after  the  case 
of  JRtce  V.  Shute.  It  can  hardly  be  said,  therefore,  that 
the  Judges  in  Boson  v.  Sandford  were  mistaken,  who 
thought,  as  all  Judges  before  them  had  thought,  and  as 
all  Judges  continued  to  think,  till  the  decision  of  the  case 
of  Rice  V.  Shute.  I  am  old  enough  to  remember  that  the 
decision  in  Rice  v.  Shute  caused  great  surprize  in  West- 
minster-Hall ;  for  before  that  case  there  had  been  an  infi- 
nite number  of  nonsuits  on  the  ground  that  other  joint 
contractors  should  have  been  sued.  It  does  not  appear 
to  me,  therefore,  that  it  should  be  imputed  to  the  Judges 
who  decided  Boson  v.  Sandford  that  they  mistool^  the 
law.  Upon  the  whole  it  appears  to  me  that  this  action 
is  founded  on  breach  of  contract;  that  it  is  not  distin- 
guishable from  any  other  action  founded  on  contract ; 
and  that  the  Defendant  is  no  more  guilty  of  a  breach  of 
duty  than  every  other  person  iB  who  fails  to  perform  his 
contract.  We  think,  therefore,  that  the  demurrer  in  this 
case  cannot  prevail,  and  that  there  must  bo  judgment 
for  the  Defendant. 

Judgment  for  the  Defendant. 


The  Lord  Chief  Justice  then  observed,  that  he  had 
omitted  to  notice  the  case  of  Dicken  v.  Clifton,  2  Wils. 
319.  which  he  said,  had  decided  that  a  count  against  a 
^  carrier  on  the  custom  may  be  joined  with  a  count  in 
^  trover ; 
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trover;  a  point  that  had  long  been  vexaia  qtuBsiio; 
but  that  decided  nothing  that  applied  to  the  case  in  judg- 
ment. He  added^  that  it  was  imputed  to  the  Chief 
Justice  in  the  report  of  that  case  to  have  said,  thatit  de- 
pends merely  on  the  judgment  whether  any  two  counts 
may  or  may  not  be  joined ;  whereas  in  truth  it  depends 
not  on  the  judgment  only,  but  on  the  form  of  the  plea 
also. 


Kcv.  tSth. 

Id  an  actioD  oo 
a  policy  of  ini ur- 
ance  oogoodi 
from  LotuUm  to 
Emden,  where  the 
ship  was  lost  by 
patting  into  the 
Tfxel ;  held,  the 
captain,  as  part- 
owner  of  the  ship, 
was  a  competent 
witness  to  prove 
that  the  ship  ori- 
ginally sailed  OQ 
the  voyage  insured 
by  the  direction  of 
the  owners  of  the 
goods,  though  not 
to  prove  that  the 
deviation  was  jus- 
tified by  necessity. 


Db  Symonds  v.  De  La  Cour. 

npHIS  was  an  action  on  a  policy  of  insurance  upon 
goods  on  a  voyage  from  London  to  BSmden. 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the 
Guildhall  Sittings  after  last  Trinity  term^  it  appeared  that 
the  ship  having  sailed  from  London,  met  with  difficulties 
in  her  voyage,  and  put  into  the  Texel,  and  was  takei 
possession  of  by  the  Dutch.  The  defence  set  up  was,  tiiat 
the  goods  were  originally  destined  for  the  Texel,  and  not 
for  Emden.  To  prove  that  Emden  was  the  real  destioft- 
tion  of  the  ship,  and  that  the  ship  sailed  for  that  place  bf 
the  direction  of  the  owners  of  the  goods^  the  Plaintifi 
called  the  captain,  who  was  a  part-owner  of  the  ship. 
On  the  part  of  the  Defendant  it  was  objected  that  he  was 
not  admissible :  but  the  Chief  Justice  over-ruled  the  ob- 
jection, and  a  verdict  was  found  for  the  Plaintiff. 

A  rule  Nisi  for  setting  aside  this  verdict  having  been 
obtained. 


Best  Serjt.  was  now  called  upon  to  support  the  rale; 
he  contended  that  the  Plaintiffs  were  bound  to  make  oat 
that  the  ship  sailed  upon  the  voyage  insured ;  and  as  the 
ship  had  in  fact  deviated  from  that  course,  that  she  was 
driven  into  the  Texel  by  necessity ;  that  if  the  ship  bad 

•deviated 


De  Symonm 
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dieviated  from  the  voyage  unnecessarily^  the  owners  of         1806. 

the  ship  were  answerable  to  the  owners  of  the  goods^ 

and  consequently  that  the  captain^  being  a  part-owner^ 

had  a  direct  interest.  ^'  ^^  ^^■• 

Sir  James  Mansfield  Ch.  J.  The  sole  question  at 
the  trial  was.  Whether  Emden  or  the  Texel  was  the  ori- 
ginal destination  of  the  ship  ?  There  was  no  question 
about  deviation.  It  is  true  that  he  was  asked,  in  cross- 
examination,  whether  it  would  not  have  been  more  con- 
venient to  return  to  England;  but  the  object  of  that 
was  to  show  that  the  Texel  must  have  been  the  original 
destination.  The  sole  view  with  which  the  captain  was 
examined,  was  to  show  what  was  the  orig^al  destina- 
tion, and  that  was  the  only  question  left  to  the  jury. 
If  the  question  had  turned  on  a  deviation,  the  captain 
could  not  have  been  examined.  But  here  he  acted 
under  the  direction  of  the  owners  of  the  goods :  if  the 
destination  of  the  ship  had  been  put  in  issue  by  a  special 
plea,  there  can  be  no  doubt  that  he  would  have  been  a 
competent  witness.  Considering,  therefore,  that  this 
was  the  only  real  question  raised,  I  do  not  think  that 
the  interest  of  the  captain  could  be  affected  by  the  de- 
cision of  the  cause. 

RooKE  J.  I  have  had  some  doubts  upon  this  case, 
but  considering  that  the  captain  acted  as  the  agent  of 
the  owners  of  the  goods,  and  with  their  knowledge,  I 
think  that  they  could  have  no  action  against  him,  and 
that  he  was  therefore  admissible. 

Chambre  J.     Of  the  same  opinion. 

Shepherd  and  Bay  ley  Serjts.  for  the  Plaintiff. 

Rule  discharged. 
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1806. 
^tf^"^^  Willows  v.  Ball. 

at.  t7tb. 

Defendant  hav-  ^HIS  was  an  application,  calling  upon  the  Defen- 
ing  recorerod  a  jg^^  ^^  gjj^^  cause  whv  tiic  late  sheriff  of  MiddkMx 

Terdict  against  the  #>    «       ^ 

nberiff  for  seiang  sbould  not  retain  in  his  hands  the  amonnt  of  the  damages 
bis  gooda  under  a  recovered  by  the  Defendant  against  him  in  discharge  of 
dutringM  in  an  ^-  ^  PlaintiflTs  exccution  issued  in  this  cause^  and  why 

tion  at  the  soit  of  '  ' 

J.  s^  and  baring  he  should  not  pay  the  same  over  to  the  Plaintiff  in 
giTen  ^eogtumt  to  thjg  causc  in  discharge  thereof.  The  application  was 
wbicb  a  fu  fa!u-  founded  upou  an  affidavit  disclosing  the  following  &ct8 : 
sued,  the  Court  fVillows  the  Plaintiff  being  a  creditor  of  Ball  the  De- 

refused  to  order  the  fendant  for  goods  sold,  BoU  had  given  him  a  cagnovU  fcr 

the  duaag^n^  ^®  ^^^^  ^  ^^  amount  of  13602.  One  Bawen,  a  credi- 
onrcfed  by  Defen-  tor  of  Mrs.  Noel,  a  married  woman  (with  whom  BoU  was 
dant  against  him  to  supposed  to  live),  had  issued  a  distringas  and  seiied  the 
tmi^ffiMi^  of  the  goods  of  Ball  as  the  goods  of  Mr.  Noel,  the  husband  of 
ji.fa.  (a)  Mrs.  Noel.    Ball  brought  an  action  against  the  sheiil^ 

who  pleaded  the  seizure  under  the  distringas,  and  that 
the  goods  were  Mr.  Noel's.  On  this  issue  joined,  the 
jury  found  a  verdict  for  BaU,  for  the  amount  6[  the 
goods.  Willows,  after  the  seizure  of  the  goods  under 
the  distringas,  lodged  eLfi.fa.  against  the  goods  of  JBsfl 
in  the  sheriff's  hands,  and  prayed  that  the  sheriff  might 
pay  over  the  money  recovered  by  Ball  against  him  in 
satisfaction  of  the  ^.ya.  lodged  by  him^  Willows,  ynik 
the  sheriff  against  the  goods  of  Ball. 

Shepherd  imdBay  ley  Seijts.  showed  cause,  insisting  that 
the  debt  or  the  money  of  an  individual  could  not  be  taken 
in  execution  in  the  hands  of  a  third  person,  and  referred 
to  the  case  of  Fieldhouse  v.  Croft,  4  East,  510.  where  the 
Court  of  King's  Bench  had  refused  an  application  of  this 
kind :  tbey  observed,  that  supposing  the  money  sought 
to  be  retained  in  the  hands  of  the  sheriff,  to  have  been 

(a)  And  see  Knight  v,  CriddU,  9  East,  48. 

tbf 


9 
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the  individaal  debt  of  the  sheriff,  instead  of  being  the         1806. 
debt  of  a  third  person,  the  Court  would  not  have  at- 
tended to  the  application. 


Cockell  and  Best  Serjts.  opposed  the  rule  on  behalf 
of  the  sheriff. 

Vaughan  and  Onslow  Serjts.  in  support  of  the  motion 
observed,  that  it  was  a  mere  question  whether  the  Court 
had  or  had  not  the  power  to  allow  this  application ;  and 
to  show  they  had,  cited  the  case  of  JmUstead  y.  Philpot, 
Doug.  231.  where  the  Court  of  King's  Bench  had  di- 
rected the  sheriff  to  retain  a  sum  of  money  levied  for  the 
Defendant  in  another  action  (in  which  he  was  Plaintiff), 
in  order  to  satisfy  a  demand  of  the  Plaintiff  in  that 
action,  there  being  no  goods  of  the  Defendant  upon 
ivhich  the  sheriff  could  levy :  they  admitted,  however, 
that  in  that  case  the  application  was  only  so  far  opposed 
as  to  secure  to  the  attorney  in  the  cause  in  which  the 
money  had  been  levied,  the  payment  of  his  bill. 

Sir  James  Mansfield  Ch.  J.  The  case  of  u^rmtj^eod 
T.  Philpot  has  no  weight,  because  the  application  there 
ivas  not  resisted.  If  it  were  possible  for  us  to  secure  to 
Willows  the  goods,  or  the  money  produced  by  the  sale  of 
those  goods,  I  should  be  very  glad  to  assist  him.  And  if 
I  thought  a  court  of  equity  could  assist  him  where  we 
cannot,  I  should  be  disposed  to  direct  the  money  to  be 
retained  till  he  has  had  an  opportunity  of  applying  to  a 
court  of  equity.  The  goods  in  question  being  the  goods 
of  Mr.  Ball,  were  liable  to  be  taken  in  execution  by  any 
other  creditor  as  well  as  Willows,  though  they  appear  to 
have  been  the  very  goods  furnished  by  Willows.  They 
were  taken  wrongfully  under  the  distringas  by  Bowen, 
and  now  Willows  has  lodged  a,fi.fa.  against  the  goods 
of  Ball  upon  the  cognovit.    We  can  neither  assist  nor 

hinder 


Willows 

«. 

Ball. 
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1806.  hinder  him,  if  he  chooses  to  take  the  goods  of  Ball ;  b^  ct 

considering  the  goods  in  question  as  tamed  into  mon^y; 
and  the  money  to  belong  to  Ball^  I  can  see  no  distimio- 
tion  between  that  money  so  due  from  the  sheriff  to  B€mZ/, 
and  any  other  debt  due  from  the  sheriff  to  him.    Sup- 
pose  a  steward' having  money  in  his  hands  belonging  tc^ 
his  master,  and  that  steward  to  be  the  sheriff,  could  w^ 
order  him  to  pay  over  that  money  to  a  creditor  of  hi^ 
master  ?   If  Willows  had  a  lien  on  the  goods,  that  migh^^ 
vary  the  case. 
The  other  Judges  concurring. 

Rule  dischargedii^ 


Nav.f8th.  Covington  v.  Roberts. 

If  a  fhip,  in  or-       HpHIS  was  an  action  on  a  policy  of  insurance  brought^ 
wiTiteCT^  by  the  owners  of  the  brig  Nancy  against  one  of  the^ 

an  nnafoai  press  of  Underwriters  upon  the  ship,  to  recover  a  particular  ave- 
•ui.  and  succeed  in  rage  loss.    The  Defendant  paid  4/.  into  Court, 
sastain  da^geL        At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the^ 
go  doing,  this  is  a    Guildhall  Sittings  after  last  Trinity  term,  it  appeared  tha 
paiticuUr,  not  a       ^^  Noncy  was  captured  by  a  French  privateer ;  but  tha 

general  average  (a}  ^ 

'  on  account  of  a  heavy  gale,  and  the  sea  running  high,  th 
privateer  could  not  take  possession  of  her;  that  th 
Nancy,  in  order  to  escape  from  the  privateer,  carried  a 
unusual  press  of  sail,  in  consequence  of  which  she 
much  strained,  opened  most  of  her  seams,  and  carri 
away  the  head  of  her  mainmast,  but  finally  succeedeciS 
in  getting  away.  A  verdict  was  taken  for  100/.,  subject  "^ 
to  the  award  of  an  arbitrator,  who  was  to  '*  ascertaiKT^ 
the  amount  of  the  average  between  the  parties." 

On  a  former  day  in  this  term  a  rule  was  obtained 
calling  on  the  Plaintiff  to  show  cause  why  the  order  (^ 
reference  should  not  be  amended  by  inserting  the  wor 


(a)  And  see  Berkley  r .  Pretgrave,  1  East,  HO.  Hunter  t.  Prinseps,  10 
.178.  Taylor  r.  Curtis,  Holt,  NL  Pri.  19«.  S.  C.  6  Taunt.  608.  Power  r.  ^nUmm 
4  M.  &  8. 141. 146. 


^1 
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*'  general"  before  the  word  "  average/*  the  Defendant         1806. 
contending  that  he  was  only  liable  to  a  general  average. 


Shepherd  Serjt.,  in  support  of  the  rule,  contended,  that 
as  the  injury  to  the  ship  hi^d  been  occasioned  by  an  ex- 
ertion to  save  the  whole  concern,  the  damage  ought  to 
be  borne  equally  by  the  owners  of  the  ship  and  cargo ; 
and  '^he  referred  to  Birkley  v.  Presgrave,  1  East,  220. 
where  Lord  Kenyan  says,  *'  All  the  articles  which  were 
made  use  of  by  the  master  and  crew  upon  the  par- 
ticular emergency,  and  out  of  the  usual  course,  for  the 
benefit  of  the  whole  concern,  and  the  other  expences 
incurred,  must  be  paid  proportionably  by  the  Defendant 
as  general  average." 

Sir  James  Mansfield  Ch.  J.  In  the  case  referred  to 
there  was  an  article  given  up  for  the  benefit  of  the  whole 
concern.  A  cable  was  sacrificed.  The  language  of 
Mr.  Justice  Lawrence  is,  that  all  loss  which  arises 
in  consequence  of  extraordinary  sacrifices  or  expences 
incurred  for  the  preservation  of  the  ship  and  cargo,  come 
within  the  description  of  general  average.  This  is  only 
a  common  sea  risk.  If  the  weather  had  been  rather  bet- 
ter, or  the  ship  stronger,  nothing  might  have  happened. 
The  word  "  particular"  may  be  inserted  in  the  order. 

Per  Curiam,  Rule  discharged. 


Mr.  Justice  Heath  was  absent  during  the  whole  Term, 
from  indisposition. 


In  last  Easter  Term  Mr.  Serjt.  Lens  and  Mr.  Serj. 
Sest  were  promoted  to  the  rank  of  King's  Serjeants. 

END   OF    MICHAELMAS   TERM. 
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In  the  Forty-seventh  Year  of  the  Reign  of  George  III 


«\ki,  t'lth. 

^  ^M  IttK 


BURFIBLD  v.  DUCHESSB  Db  PiENNB. 

(gllEPIIERD  Serjt.  moved  for  a  rule  to  show  cause 
why  the  Defendant,  who  had  been  arrested  on  tba 
13th  of  January  for  a  debt  of  15/.  should  not  be  dis- 
charged on  a  common  appearance. 

The  affidavit  in  support  of  the  application  stated,  that 
the  Defendant  in  the  year  1791  was  married  to  the  Due  de 
Pienne  ;  that  they  came  to  England  together  on  account 
of  the  troubles  in  France,  and  resided  there  till  Jpril 
1803,  when  the  duke  went  to  Warsatv  to  attend  Louis 
the  Eighteenth  as  Lord  of  the  Bedchamber,  whom  heaf- 
tiTwards  accompanied  to  Sweden,  and  that  he  was  then 
at  Malmo;  that  the  Defendant  remained  in  England  ioi 
\wx  personal  safety,  with  the  consent  and  privity  of  b^' 
liusband,  with  whom  she  constantly  corresponded ;  that 


Ca)  And  sec  Ludtn  ▼•  Justice,  1  Bing.  344. 


she 
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she  had  always  gone  by  the  name  of  the  Ducluss  de  Pi" 
enne :  that  she  was  never  separated  from  her  husband  by 
any  deed,  nor  had  any  separate  maintenance ;  that  she 
had  never  represented  herself  as  a  single  woman;  that 
she  believed  the  Plaintifl*  knew  her  to  be  married  at  the 
time  when  the  debt  was  contracted,  and  that  for  ought 
she  knew  the  Duke  might  speedily  return  to  England. 

Sfiepherd  Seijt.  cited  Pitt  v.  Thompson,  1  East,  16. 
where  the  Court  discharged  a  married  woman,  who  at  the 
time  when  the  debt  was  contracted  had  mistakenly  stated 
that  her  husband  was  dead,  on  the  ground  of  there  being 
no  intention  in  the  Defendant  to  impose  upon  the  Plaintiff; 
and  March  v.  Ckipelli,  Hit  39  Geo.  3. 1  Eoist,  17.  in  notis, 
where  a  similar  application  was  granted,  because  the 
Plaintiff  knew  the  Defendant  had  a  husband  living 
abroad,  though  under  terms  of  separation  from  her. 
He  said  that  the  question  in  these  cases  always  was. 
Whether  the  Defendant  had  imposed  herself  upon  the 
Plaintiff  as  a  single  w  Oman  ?  That  in  the  case  of  De 
Gailion  v.  L'Aigle,  1  Bos.  Jy  Pull.  8.  the  Defendant  had 
carried  on  a  separate  trade  upon  her  own  account,  which 
distinguished  it  from  this  case:  and  he  referred  to  Mar- 
shall V.  Mary  Rutton,  8  Term  Rep.  545.  where  it  was 
determined  that  a  woman  living  apart  from  her  husband 
upon  a  separate  maintenance  is  not  liable  for  her  own 
debts. 


1807. 


Heath  J.  In  the  case  of  Pitt  v.  Tliompson  the  De- 

i:  fendant  was  an  Englishwoman.    The  case  of  March  v. 

^   Capelli  is  a  very  loose  note.  In  Deerly  v.  The  Duchess  of 

a  Mazarine,2Salk.  646.  where  a  verdict  was  found  against 

'   the  Duchess,  the  Court  refused  to  relieve  her,  though  her 

r   coverture  was  clearly  proved ;  and  if  there  be  any  case 

in  modem  times  more  recognized  than  another  it  is  that 

case.     If  you  can  distinguish  this  case  from  that  you 

may  move  it  again. 

Vol.  II.  2  D  Shepherd 
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1807. 


BURFIFLD 
V. 

Duchestedft 

PlEN7«E. 


Shepherd  took  nothing  by  his  motion  (a). 


(a)  Vide  Walford  v.  Ducbt«M  de       where  the  same  Defeodaat  wis     h^ld 
Pienne,   3    Etp.  N,    P.    Cat,    544.       liable  for  her  debts. 


Jan,  S4th. 

Plaintiff  having 
obtained  a  ver- 
dict, the  Court 
granted  a  new 
trial*  directing 
that  the  "  cosU  of 
the  former  trial 
should  abide  the 
erentofthe  new 
trial."    On  die  se- 
cond trial  the  ver- 
dict was  for  the 
Defendant. 
Held  that  the  De- 
fendant was  only 
entitled  to  the 
costs  of  the  se- 
cond trial  (6^. 


Chapman  v.  Partridge. 

T^HE  Plaintiff  in  this  case  having  obtained  a  verdic  '^ 
a  new  trial  was  granted,  and  the  Court  directed  th^^-"^ 
the  costs  of  the  former  trial  should  abide  the  event  of  tiB  ^ 
new  trial.  On  the  second  trial  the  Defendant  obtained 
a  verdict,  and  the  prothonotary  in  taxing  costs  haviajg 
allowed  the  Defendant  the  costs  of  both  trials. 

Bay  ley  Serjt.  moved  for  a  rule  to  show  cause  why  th^ 
prothonotary  should  not  be  directed  to  review  his  taxat- 
tion,  contending  that  the  Defendant  was  only  entitle^] 
to  the  costs  of  the  second  trial. 

m 

Best  Serjt.  showed  cause  in  the  first  instance,  and  in- 
sisted that  the  Defendant  was  entitled  to  the  costs  of 
both  trials.    That  in  the  Common  Pleas,  where  the 
same  party  succeeds  upon  both  trials  he  gets  the  costs  of 
both,  though  in  the  King's  Bench  it  is  otherwise.    That 
the  Defendant  therefore,  without  the  special  words  of 
the  rule  would  have  been  entitled  to  the  costs  of  the  se- 
cond trial,  and  that  the  intention  of  the  rule  must  have 
been  to  give  all  the  costs  to  that  party  who  would  b^ 
ultimately  entitled  to  the  judgment  of  the  Court ;  and  b^ 
referred  to  Rouse  v.  Bardin,  1  H.  BL  639. 

The  Court,  however,  thought  that  the  words  of  tb« 
rule  ought  to  be  construed  with  reference  to  the  question 
which  must  have  been  depending,  namely,  whether  tb^ 

(b)  See  HvtUon  v,  Marjoribanks,  1  Bing.59S. 


I 
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new  trial  should  be  granted  apon  payment  of  the  costs  18Q7. 

of  the  first  by  the  Defendant^  and  that  it  was  contrary  to 


reason  and  justice  to  call  upon  the  Plaintiff  who  had  sue-  v. 

ceeded  on  the  first  trial  to  pay  the  costs  of  it.  Pabtbidoe. 

Rule  absolute. 


GooDTiTLB,  on  the    several    Demises   of   Thomas        Fe6.4th. 
Castle    and    Elizabeth    Vincent,  Spinster, 
V.  Robert  White. 

^T^HIS  ejectment  brought  to  recover  possession  of  cer-  Dense  of  aii  the 
tain  premises  lying  in  the  county  of  Wilts.,  came  on  ^^^^'*  ^^  «<* 

personal  estate 

to  be  tried  at  the  Summer  Assizes  at  Salisbury ,  1806,  be-  ^nd  effects  to 
fore  Chambre  J«,  when  a  verdict  was  taken  for  the  lessor  b.  v.  his  wife,  in 
of  the  Plaintiff  on  the  count  on  the  demise  of  Elizabeth  ^'*  ^^,^!*  •^"' 

cation  of  his 

Vincent,  subject  to  the  opinion  of  this  Court  on  the  fol-  daughter  M.  i^ 
lowing  case*  ^^^  'i»  '^^  »  case 

On  the  24th  October  1798,  Maurice  Fmc^wf  being  seised  jllj^ttlbif^''^ 
in  fee  of  the  premises  in  question,  made  his  will  of  this  tx,  the  whole  of 
date,  which  was  duly  executed  in  the  presence  of  and  ^"  *"*^  "^^  ^^ 
-attested  by  three  witnesses.    In  this  will  there  was  con-  jestator  died  leaV- 
tained  the  following  devise,  "  After  pajrmet  of  all  my  ing  b.  r.  hu  wife, 
just  debts  and  funeral  charges,  I  hereby  give,  devise,  and  *°*^  *^*  ^*  *^"  ^' 
bequeath,  unto  my  beloved  wife  Barbara  Vincent,  all  and  died/ieavi^g 
singular  my  real  and  personal  estate  and  effects  whether  ^f*  V-  &i<k>  her 
freehold,  copyhold,  or   leasehold,  bonds,  book   debts,  ^°Jyj»^»^' /^^^ 

\  M.V»  died  under 

mortgages,  bills,  household   furniture,  money  in  the  age  and  without 
funds,  or  any   other  property  of  whatsoever  kind  or  "■««•  ^«'^  *** 
wherever  it  may  be,  that  I  now  am  possessed  of  or  may  J^^^^^^ 
be  entitled  to,  in  trust  nevertheless  for  the  education  was  entitled  to 
and  maintenance  of  my  only  daughter  Mary  Ft'ncen^  till  "«cce«d  W- 
she  arrives  at  the  age  of  21  years ;   and  in  case  of  the 
death  of  my  said  daughter  before  she  arrives  at  the  age 
of  21  years,  I  hereby  give  and  devise  the  whole  of  my 

(a)  And  see  GoodJtUU  d.  Vincent  w.  WhiU,  15  East  174. 190. 

2  D  2  said 
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1807.  said  estates  and  effects  unto  ray  said  wife.    I  hereby  ^ 


GooDTinc 


WuiTl. 


niinate  and  appoint  my  said  wife  Barbara  Vincent  an</ 
«'.  John  Hawkins  of  Down  Ampney,  executors  of  this  omj 

will  and  testament.  I  order  and  direct  that  the  sum  of 
30/. —(being  a  sum  before-mentioned)  should  be  paid  t:^ 
the  said  John  Hawkins  for  his  trouble  in  the  execution 
of  this  trust. — " 

The  testator  died  in  the  year  1790,  shortly  after  making 
his  will,  leaving  his  said  wife  Barbara  and  his  said  daugb.^ 
tor  Mary,  who  was  his  only  child  and  heir  at  law,  bott* 
surviving  him.     Barbara  Vincent,  the  testator's  wido^^'* 
died  intestate  in  the  lifetime  of  the  said  Mary  Vincent  ^^ 
testator's  daughter,  and  the  daughter  was  also  the  onl3r 
child  and  heir  at  law  oi  her  mother.     Mary  Vincent  thE« 
daughter  died  2nd  Nov.  1802,  withoat  having  attain&d 
her  age  of  21  years,  having  been  after  her  mother's  deat:]i 
by  her  guardian  in  receipt  of  the  rents  of  the  premiseas. 
The  daughter  left  one  of  the  lessors  of  the  Plaintifl^ 
Elizabeth  Vincent  (who  is  the  only  child  of  James  Vin- 
cent the  brother  of  Maurice  Fiwcew^  the  testator),  her  pa- 
ternal heir  at  law,  and  also  heir  at  law  of  the  testator. 
The  Defendant  claimed  title  as  heir  of  Mary  Vincent 
the  daughter  ex  parte  maternd. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  Defendant  as  such  maternal  heir  at  law,  of  the     |^ 
said  Mary  Vincent  the  daughter,  or  Elizabeth  Vincent 
as  such  paternal  heir,  was  entitled  ? 


LcjwSerjt.  for  the  Plaintiff.  The  Defendant  claims  a^ 
lieir  ex  parte  materntt.  The  question  will  be  whether 
under  the  will  of  the  testator  the  whole  estate  vested  in 
liarbara  Vincent  the  wife,  or  whether  it  be  divisible  i^ 
consequence  of  the  bequest  to  his  daughter  upon  a  coB' 
tingency  which  has  not  happened  ?  The  case  of  Good- 
right  on  the  demise  of  Larmer  v.  Searle,  2  fVils.  29.  i^ 


Hi 


> 


b 


G002^T1TLS 
V. 

WaiTfc. 
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certainly  against  the  Plaintiff,  but  it  is  with  a  view  of  1807. 

questioning  that  decision,  and  showing  that  it  proceeds 
on  wrong  grounds,  that  this  case  is  now  brought  before 
the  Court.  In  that  case  the  devise  was  to  George  Payn- 
ter  in  fee,  "  but  if  he  happen  to  die  before  he  attain 
the  age  of  21  years  leaving  no  issue,"  then  to  Catherine 
Paynter  in  fee ;  George  Paynter  was  the  only  son  and 
heir  of  the  testator ;  Catherine  Paynter  was  his  mother  ; 
both  survived  the  testator,  but  Catherine  died  the  day  be- 
fore George,  who  did  not  attain  the  age  of  21,  and  had 
no  issue.  The  circumstances  of  the  two  cases  are  un- 
doubtedly very  similar,  and  though  no  express  judgment 
was  pronounced  by  the  Court,  yet  the  Judges  intimated 
an  opinion  on  the  first  argument  in  favour  of  the  De- 
fendant, who  claimed  under  Catherine  Paynter,  and,  the 
reporter  adds,  were  ready  to  have  given  judgment  for 
the  Defendant,  had  not  the  cause  been  compromised. 
But  whatever  might  be  the  opinion  of  the  Judges  upon 
that  case,  still  it  was  not  so  decided  as  to  afford  the  De- 
fendant an  opportunity  of  having  that  judgment  revised 
upon  a  writ  of  error.  What  was  said  by  the  Judges^ 
about  merger  in  that  case  docs  not  apply  here,  there 
being  clearly  nothing  like  a  merger.  Here  the  two 
estates  came  into  the  hands  of  the  daughter,  and  no  dis- 
union of  these  estates  afterwards  took  place.  If  a  con- 
*  trary  opinion  were  to  prevail,  it  would  contradict  the 
principle  that  estates  of  a  different  nature  coalesce  in  the 
hands  of  one  and  the  same  person,  however  distinct 
those  estates  may  be  when  in  the  hands  of  several  persons. 
Upon  the  death  of  Barbara  Vincent  the  mother,  her  con- 
tingent or  executory  interest  descended  to  her  daughter ; 
and  so  the  two  several  estates  created  by  the  will  of  the 
testator  vesting  in  one  person,  the  contingent  or  execu- 
tory estate  from  that  moment  ceased  to  exist.  The  ob- 
ject of  the  testator  being  to  transfer  the  whole  estate 
over,  that  object  could  not  be  attained  without  creating 

tho 


GOODTITLB 
V. 


386  CASES  IN  HILARY  TERM 

1807.  the  executory  devise  in  favoar  of  Barbara  Vinceni  the 
mother;  but  that  executory  devise  need  not  be  kept  alive 
when  no  longer  necessary  to  the  purposes  for  which  it  was 

Write.         created.     In  Goodright  d.  Alston  v.  Wells,  Doug.  771. 
it  was  decided  that  where  a  legal  estate  in  fee  and  an 
equitable  estate  in  fee  descend  upon  the  same  persCon, 
the  one  estate  coming  ex  parte  paternd,  and  the  other 
ex  parte  matemd,  the  equitable  estate  merges  in  the  l^al 
estate,  and  both  follow  the  line  through  which  the  legal 
estate  descends.    [  Chambre  J.    How  do  you  prove  the 
union  of  the  two  estates  in  this  case  ?  The  moment  <Hie 
begins,  the  other  ceases.]   It  cannot  be  denied  that  exe^- 
cutory  devises  maybe  disposed  of  like  all  other  estates; 
the  last  doubt  upon  the  subject  was,  whether  they  were 
deviseable  ?    But  in  Jones  v.  Perry,  8  Tferm.  Rep.  55.  it 
was  resolved  that  they  were.  They  may  also  be  estopped 
by  a  fine.     Weak  v.  Lower,  Pollexf.  24..    Bnt  in  this 
case  the  Court  may  consider  that  the  executory  estate 
was  virtually  released  when  in  the  hands  of  the  dauglitcf 
Man/  Vincent,  together  with  that  estate  which  had  been 
devised  to  her ;  for  a  release  may  operate  like  a  remittef, 
and  so  the  party  in  whom  for  the  time  both  estates  cen- 
tered may  be  remitted  to  the  better  title.     If  the  estate 
to  be  released  had  been  outstanding  in  the  hands  of  t 
third  person,  there  can  be  no  doubt  that  such  thiid  per- 
son might  have  released  it ;  then  in  this  case,  whew  there 
is  no  third  person  to  release,  the  two  estates  uniting  in 
one  person,  the  effect  of  that  union  may  be  consideied 
quasi  a  release.    It  may  be  resembled  to  the  case  of  an 
extinguishment  of  services  by  which  an  estate  isholden 
in  consequence  of  the  superior  and  inferior  estate  unitin; 
in  one  and  the  same  person.    So  if  a  condition  devohes 
on  a  person  who  has  the  estate  to  which  the  condition  is 
annexed,  the  condition  becomes  extinct,  because  no  dis- 
tinction can  any  longer  exist  between  the  two.    The 
principle  upon  which  all  this  proceeds  is,  that  a  mao 
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BLMmot  have  more  than  the  whole  estate;  a  principle         1807. 
riiich  will  apply  equally  to  this  case  of  an  executory  de- 
iise  as  it  would  to  a  power  attending  an  estate,  which 
eases  to  be  a  power  that  the  party  can  execute  if  he         White. 
■ets  the  whole  estate,  for  the  power  is  then  lost  in  the 
^.    And  yet  the  power  is  neither  merged  nor  extin- 
;:aished ;  for  it  is  not  part  of  .the  estate,  but  a  mere  inci- 
lent  or  bare  authority  in  the  person  enjoying  the  estate. 
Uitkton,  sec.  561.  says,  ^^  But  where  the  tenant  hath  as 
ipreat  and  as  high  estate  in  the  tenements  as  the  lord  hath 
in  the  seignory,  in  such  case,  if  the  lord  grant  the  ser- 
vices'4^  the  tenant  in  fee,  this  shall  enure  by  way  of  ex- 
tinguishment.    Causa  pateW    It  is  no  longer  for  the 
interest  of  any  one  to  keep  the  estates  distinct ;  as  here 
it  is  no  longer  necessary  to  encumber  the  estate  with 
ihese  consequences,  which  may  result  from  the  happen- 
ing of  the  event  to  which  the  testator  looked.  It  is  true 
that  the  case  of  Goodright  d.  Larmer  v.  Searle  was  coun- 
tenanced by  Lord  Alvanley  in  his  judgment  in  Doe  d. 
indrm  v.  Button,  3  Bos.  &i  PuL  655.     But  then  it 
maybe  observed  that  it  was  not  material  as  an  authority 
to  the  decision  of  that  case,  which  turned  on  the  circum- 
stance of  there  being  a  contingent  estate  interposed  be- 
ibie  the  commencement  of  the  other  contingent  estate 
in  fee.  Besides,  Goodright  v.  Searle  was  only  there  cited 
hy  way  of  elucidation,  and  except  in  that  case  has 
hitherto  passed  sub  silentio.    In  fictione  juris  subsistit 
^^Hitas  is  a  maxim  upon  which  the  technical  rules  of 
bw  are  supported  ;  but  here  no  equity  requires  that  two 
states  should  be  kept  distinct  which  may  have  coalesced 
by  release,  or  by  that  which  amounts  to  release,  under 
the  circumstances  of  this  case. 

Bayley  Serjt.  who  was  to  have  argued  on  the  other 
^e,  was  stopped  by  the  Court. 

Heath 
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1807.  Heath  J.  We  are  perfectly  satisfied  with  the  decision 

of  Goodright  d,  Larmer  v.  Searle,  and  with  the  reasons 
wbicU  the  Court  intimated  on  the  first  argument  as  di- 
recting their  judgment  in  that  case.  The  question  heie 
is^  Whether  Barbara  Vincent  the  mother  took  this  estate 
by  purchase  ?  for  if  so,  it  will  vest  in  her  heir  by  sudi 
purchase.  There  is  no  ground  for  the  argument  that 
has  been  urged  of  a  union  of  the  two  estates ;  for  the 
moment  that  the  estate  devised  to  the  mother  vested,  it 
was  discharged  of  the  estate  which  had  been  created  ii 
favour  of  the  daughter.  In  this  case,  therefore,  the  heir 
ex  parte  maternd  must  succeed.  It  has  been  resembled 
to  the  case  of  a  power  annexed  to  a  fee ;  but  here  \bm 
was  only  one  fee,  and  that  vested  under  the  will  ii 
Barbara  Vincent  the  mother. 

RooKB  J.    I  am  of  the  same  opinion. 

Chambre  J.  There  seems  to  me  to  be  no  pretence 
for  impeaching  the  authority  of  Goodright  cf.  Larmer^. 
Searle,  and  if  it  were  res  integra  I  think  we  should  cone 
to  the  same  decision.  The  moment  one  estate  cob- 
mences,  under  this  will,  the  other  ceases.  In  Aedikf 
Goodright  v.  Seark,  I  think  the  Court  had  recourse  to 
no  subtlety,  but  that  we  should  adopt  subtleties  if  we 
were  to  decide  in  a  diflerent  way.  In  addition  toiriiidi 
it  seems  to  me  that  we  should  defeat  the  intention  d 
the  testator ;  for  I  think  it  clear  that  he  intended  the 
estate  to  go  to  the  maternal  heirs  of  his  daughter,  wfai 
died  before  she  attained  the  age  of  21. 

Judgment  for  the  Defendant 
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Hodgson    v.   Thomas    Rickard,    John  *  Kitch-        Fe6.4th. 

iNMAN^  and  Wm.  Chambers. 

npRESPASS  for  seizings  taking  and  carrying  away  if  a  person  car- 
divers  large  quantities  of  shoes  belonging  to  the  ^^  ^  ^^*"  * 
Plaintiff,  and  converting  and  disposing  thereof  at  2>ofi-  trade^mCTdoned 
caster  in  the  county  of  York.  in  the  i  /«?.  i. 

The  Defendant  pleaded,  1st,  not  guilty;  2dly,  as  to  ^-^^-^'^^^^^^^ 
the  seizing,  taking,  and  carrying  away  twelve  pair  of  of  leather,  oxpow 
shoes,  parcel  of  the  said  shoes,  **  that  the  borough  and  ^  sale,  shoes 
soke  of  Doncaster  now  is,  and  at  the  time  when,  &c.  and  ^^  ^. 

'  witliout  the 

also  at  the  time  of  making  a  certain  act  of  parliament,  borough,  and  par- 
made  at  a  sessions  held  at  Westminster  in  the  county  of  ^^^^^  ^y  Wm 
Middlesex,  on  the  19th  day  of  March,  in[the  first  year  of  [^||jchCTs  may  * 
the  reign  of  our  lord  James  the  First,  late  king  of  Eng-  seize  them  mider 
land,  entitled  '  An  act  concerning  tanners,  curriers,  and  **  ^^'  *^  "^®  ®^ 

VI  «       1  ./•  .  ,  '  i*  leather insofl^ 

shoemakers,  and  other  artificers  occupying  the  cutting  of  cientiy  tanned. 
leather,'  was  an  ancient  borough  and  soke  of  this  king- 
dom, out  of  the  circuit  or  compass  of  three  miles  of  the 
city  of  London,  and  that  one  lliom^zs  Rimington,  before 
the  said  time,  when,  &c.  in  the  said  declaration  men- 
tioned, to  wit,  on  the  12th  day  of  August  1805,  and 
from  thence  until  and  after  the  said  time,  when,  &c. 
in  the  said  declaration  mentioned,  was  mayor  of  the  said 
boroughand  soke  of  Doncaster  aforesaid,  and  the  said 
Thomas,  John  Kitchinman,  and  William,  further  say, 
that  they  being  of  the  most  honest  and  skilful  men  for 
that  purpose  within  the  liberty  of  the  said  borough  and 
soke,  and  within  the  time,  when,  &c.  to  wit,  on  the 
12th  day  of  August  1805,  at  Doncaster  aforesaid,  accord- 
ing to  the  directions  of  that  statute,  were  duly  appointed  by 
the  said  Thomas  Rimington  so  then  being  mayor  of  the  said 
borough  and  soke,  leather  searchers,  to  search  and  exa- 
mine all  boots  and  shoes  and  other  wares  made  of  tanned 
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leather^  and  brought  to  be  sold  or  exposed  to  sale  within 
the  said  borough,  the  precincts  and  liberties  thereof,  for 
the  year  ensuing,  and  the  said  Thomas,  John  Kitchinma$i, 
and  William,  were  then  and  there  sworn  by  the  said 
Thomas  Rimington  to  do  and  execute  their  office  duly  ac- 
cording to  the  form  of  the  said  statute,  by  yirtue  where- 
of the  said  TTiomas,  John  Kiichinman,  and  William,  be- 
came, and  were,  and  continued  leather  searchers  as  afore- 
said from  thenceforth  until  upon  and  after  the  said  hi. 
day  of  October  1805,  in  the  said  declaration  above- 
mentioned  ;  and  the  said  Thomas,  John  Kiichinman,  and 
William,  further  say,  that  the  said  John  Hodgson,  after 
the  feast  of  iS^^JJar^Aobmeu;  mentioned  in  the  saidstatate, 
and  before  the  said  time,  when,  &c.  to  wit,  on  the  same 
day  and  year  in  the  said  declaration  mentioned,  at  Bwr 
caster  aforesaid,  and  within  the  precincts  of  the  sanie 
borough  and  soke  and  the  liberties  thereof  (the  said  Jofai 
Hodgson  then  and  there  using  and  occupying  the  mystery 
or  occupation  of  an  artificer  using,  cutting,  and  work- 
ing of  leather),  did  show  forth  and  expose  to  sale  in  a 
certain  place  there,  in  which  the  said  John  Hodgson  M 
then  and  there  use  and  occupy  the  occupation  of  an  ar- 
tificer using,  cutting,  and  working  of  leather,  a  certain 
parcel  of  shoes  made  of  tanned  leather,  to  Mrit,  twelve 
pair  of  shoes,  whereupon  the  said  Thomas^  John  KitcMn- 
man,  and  William,  so  then  and  there  being  such  searcben 
as  aforesaid,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  Doncosfer  aforesaid,  did  make  search  in  the  said 
place  where  the  said  John  Hodgson  did  so  occupy  tbe 
occupation  of  an  artificer  using,  cutting,  and  working  of 
leather  as  aforesaid,  and  did  then  and  there  inspect  and 
examine  the  said  shoes  so  as  aforesaid  shown  forth  and 
exposed  to  sale ;  and  the  said  Thomas,  John  Kitchinnum, 
and  William,  further  say,  that  in  certain  of  the  same 
shoes,  to  wit,  in  twelve  pair  thereof,  there  was  then  and 
there  used  and  put  certain  leather  that  was  then  and 
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d  sufficiently  tanned  and  curried,  to  wit,  in  the 
rather  of  4he  same  shoes,  contrary  to  the  form  of 
ute  aforesaid ;  whereupon  they  the  said  TJumaXy 
itchinman,  and  William,  then  and  there  finding 
1  twelYe  pair  of  shoes  to  be  insufficient ;  for  the 
foresaid,  by  Yirtue  of  the  statute  aforesaid,  and  in 
cution  of  the  said  office,  took,  carried  away,  and 
be  same  twelYe  pair  of  shoes,  and  detained  them 
custody  until  they  might  be  duly  tried  in  manner 
n  as  is  directed  and  appointed  by  the  said  statute, 
13  lawful  for  them  to  do ;  and  the  said  nomas, 
itchinman,  and  WiUiam,  further  say,  that  within 
nable  and  couYenient  time  after  the  taking  and 
the  same  twelYe  pair  of  shoes,  to  wit,  on  the 
iy  and  year  last  aforesaid,  at  Dancasier  aforesaid, 
aYC  notice  to  the  said  JTiomas  Bindngton,  then 
Qayor  of  the  said  borough  and  soke  oiDoncaster, 
'  haYing  so  seized  and  taken  the  said  twelYe  pair 
;s  as  aforesaid,  for  the  cause  aforesaid,  in  order 
3  said  Thomas  Rimington  might  in  due  manner  ap- 
riers  for  trying  the  same,  according  to  the  same 
,  which  is  the  same  trespass  in  the  instructory  part 
plea  mentioned;  and  this,  &c.    Wherefore,  &c/' 
'hat  the  Plaintiff  *^  had  in  his  possession  and  cus- 
i  a  certain  place  in  which  the  Plaintiff  did  then 
ere  occupy  the  occupation  of  an  artificer  using, 
\,  and  working  leather  as  aforesaid,  a  certain  par- 
shoes,'*  proceeding  as  in  the  2nd  plea  to  allege  the 
by  the  Defendants  as  searchers,  that  the  shoes 
ot  sufficiently  tanned  and  curried,  and  the  seizure 
;r  that  they  might  be  tried. 
Plaintiff  joined  issue  on  the  plea  of  not  guilty, 
[>lied  to  the  2nd  plea,  ^*  that  the  said  twelYe  pair  of 
in  the  said  plea  of  the  said  Defendant,  secondly 
pleaded  in  bar,  and  thereby  stated  to  haYe  been 
d  forth  and  exposed  to  sale  by  him  the  said  Plain- 
tiff 
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tiff,  in  the  said  place  in  that  plea  mentioned,  were  uK, 
nor  were  any  of  them  made,  wroog^ht,  or  manu&ctBni 
by  him  the  said  Plaintiff,  neither  were  there,  nor  ftm 
any  of  them  made,  wrought,  or  manufactured  witUi 
the  said  borough  and  soke  of  Doncaster  in  that  pleam- 
tioned,  or  the  precincts  or  liberties  thereof;  but  ontk 
contrary  thereof  the  said  twelve  pair  of  shoes  in  that|lei 
mentioned  were  purchased  by  him  the  said  Plaintiffafl 
they  had  been  made,  wrought,  and  manufactured  at  i 
certain  place  far  distant  from  the  said  borough  and  aob 
of  Doncaster,  to  wit,  at  Stafford,  in  the  county  ot  5li^ML 
for  the  purpose  of  being  sold  agaiil  by  him  the  said  FUi' 
tiff  as  ready-made  shoes,  in  a  way  of  trade  which  hette 
said  Plaintiff  then  and  there  carried  on  within  die  aH 
borough  and  soke  o(  Doncaster,  as  a  seller  of  ready-odi 
shoes,  and  that  the  said  twelve  pair  of  shoes,  at  thenl 
time,  when,  &c.  were  showed  forth  and  exposed  to  ok 
as,  and  for  ready-made  shoes  in  the  way  of  trade  of  !■ 
the  said  Plaintiff  as  a  seller  of  ready-made  shoes,  at  Ik 
said  place,*  within,  &c.  at,  &c.  in  the  <x>unty  aforesaii; 
and  this,  &c.  Wherefore,  &c."  He  also  replied  in  a  9» 
lar  way  to  the  3rd  plea. 

The  Defendants,  in  their  rejoinder,  protesting  tt 
the  said  plea  of  the  said  Plaintiff"  above  in  nflf 
pleaded  was  not  sufficient  in  law  for  the  said  Phil' 
tiff  to  have  or  maintain  his  aforesaid  action  thereof 
against  them;  for  rejoinder,  nevertheless,  in  thisbebl 
as  before,  said  that  the  said  Plaintiff,  at  the  time  vhei» 
&c.  in  this  declaration  mentioned,  at,  &c.  and  withii. 
&c.  he  the  said  Plaintiff  then  and  there  using  and  occu- 
pying the  mystery  or  occupation  of  an  artificer  n^ 
cutting,  and  working  of  leather,  did  show  forth  ari 
expose  to  sale,  in  the  place  there  in  the  said  :2nd  pka 
mentioned,  Vi%  Doncaster,  within  the  precincts  of  the  satf 
borough  and  soke  and  the  Uberties  thereof,  and  in  wbkk 
the  said  Plaintiff  did  then  and  there  use  the  occupatiM 
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of  an  artificer  using,  cutting,  and  working  of  leather  as 

aforesaid,  the  said  twelve  pair  of  shoes  in  the  said  2nd 

plea  mentioned;  and  because  there  was  then  and  there 

lised  and  put  in  the  said  twelve  pair  of  shoes  certain  lea" 

ther  that  was  not  sufficiently  tanned  and  curried  in  the 

^  upper-leather  of  the  said  twelve  pair  of  shoes,  against  the 

Ibnn  of  the  §tatute  in  such  case  made  and  provided,  they 

the  said  Defendants  took,  carried  away,  and  seized  the 

,juud  twelve  pair  of  shoes,  and  detained  them  in  their 

^custody  in  manner  and  form  and  for  the  purposes  in  the 

ifudd  2nd  plea  mentioned  ;  and  this,  &c.  Wherefore,  &c. 

.  The  Defendants  rejoined  in  a  similar  manner  to  the 

replication  to  the  3rd  plea. 

To  this  rejoinder  the  Plaintiff*  demurred,  and  assigned 
for  causes.  That  the  Defendants  ought,  in  and  by  their 
said  rejoinder,  either  to  have  denied  the  said  pleas  of  the 
;faid  Plaintiff  by  him  above  by  way  of  reply  pleaded  to 
^  the  2nd  and  last  pleas  in  bar  of  the  said  Defendants,  or 
^to  have  confessed  and  avoided  the  same ;  whereas  the 
flaid  Defendants,  in  and  by  their  said  rejoinder,  do  neither 
deny  nor  confess  and  avoid  the  said  pleas  of  the  said 
PlaintiiT  above  in  reply  pleaded,  and  for  that  the  said 
plea  of  the  said  Defendants  by  them  above  pleaded  by 
way  of  rejoinder  to  the  plea  of  the  said  Plaintiff  by  him 
above  in  reply  pleaded,  to  the  2nd  plea  in  bar  of  the  said 
Defendants  might  have  taken  a  good,  sufficient,  and  ma* 
terial  traverse  on  the  allegation  stated  in  the  said  last- 
mentioned  replication  of  the  said  Plaintiff,  to  wit,  that 
the  said  shoes  mentioned  in  that  replication,  at  the  said 
time  when  &c.  were  showed  forth  and  exposed  to  sale 
as  and  for  ready-made  shoes  in  the  way  of  trade  of  him 
the  said  Plaintiff  as  a  seller  of  ready-made  shoes ;  where- 
as the  said  Defendants  have  in  their  said  rejoinder  to  that 
replication  altogether  passed  by  and  omitted  to  take  such 
traverse  ;  and  for  that  the  said  plea  of  the  said  Defend- 
ants by  them  above  pleaded  by  way  of  rejoinder  to  the 
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plea  of  the  said  Plaintiff  by  him  above  in  reply  pleaded  to 
the  last  plea  in  bar  of  the  said  Defendants  might  hive 
taken  a  good^  sufficient,  and  material  traveTse  oa  ikt 
allegation  stated  in  the  said  last*mentioned  replicaticBrf 
the  said  Plaintiff,  to  wit,  that  the  shoes  mentioned  in  Ac 
last-mentioned  replication,  at  the  time  when,  8bc.  nm 
in  the  custody  and  possessimi  of  him  tfie  said  Plaintiff  ai 
and  for  ready-made  shoes,  andinthe  way  of  tradeoftte 
said  Plaintiff  as  a  seller  of  ready-made  shoes ;  whemi 
the  said  Defendants  have,  in  their  said  rejoinder  to  tkt 
replication,  altogether  passed  by  and  omitted  to  takenek 
traverse ;  and  for  that  the  said  Defendants  might  hive 
taken,  in  and  by  their  said  rejoinder,  a  good,  mateiH 
and  triable  issue  upon  the  facts  contained  in  thepletstf 
the  said  Plaintiff,  by  hitn  above  in  reply  pleaded  to  lb 
2nd  and  last  pleas  in  bar  of  the  said  Defendants :  yet  Ik 
said  Defendants  altogether  omit  so  to  do  ;  and  for  ftit 
the  rejoinder  of  the  said  Defendants,  if  it  confessed  lb 
matter  alleged  in  the  said  replication,  ought  also  to  hsR 
avoided  the  same  by  some  new  matter  introduced  in  lb 
said  rejoinder ;  whereas  the  said  rejoinder  doth  confios 
the  matters  pleaded  in  the  said  replication,  withoot 
avoiding  the  same ;  and  for  that  the  matter  advanced  ■ 
the  said  rejoinder  of  them  the  said  Defendants  is  pn- 
cisely  and  altogether  the  same  with  the  matter  bcAR 
alleged  in  the  2nd  and  last  pleas  in  bar  of  them  the  sui 
Defendants,  whereby  the  said  pleadings  might  go  a 
without  ever  being  brought  to  an  end,  and  for  that  Ae 
said  rejoinder  of  the  said  Defendants  is  in  many  othr 
respects  informal,  uncertain,  and  insufficient,  &c 
The  Defendants  joined  in  demurrer. 


BayUy  Serjt.  in  support  of  the  demurrer.  This  questioi 
is  raised  in  order  to  have  the  case  of  Mason  v.  Middktm^ 
3  East,  834.  reconsidered.  In  that  case  the  Court  d 
King's  Bench  held  that  a  person  carrying  on  the  tnk 
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of  a  linen-draper  and  haberdasher,  bnt  selling  ready- 
made  shoes  in  his  shop,  was  not  liable  to  the  penalty 
imposed  by  1  Jac.  1.  c  22.  s.  40.  on  persons  resisting  a 
search  by  the  searchers  appointed  under  that  act.  The 
statute  of  1  Jac.  1.  is  entitled,  an  act  **  concerning  tan- 
ners, curriers,  shoemakers,  and  other  artificers  occupying 
the  cutting  of  leather,''  and  the  provisions  of  the  statute 
are  directed  to  the  regulationof  these  trades  (a).  Here 
the  Defendants  do  not  aver  in  their  plea  that  the  Plain- 
tiff is  a  shoemaker.  [ChambreJ.  The  Plaintiff  is  alleged 
to  be  a  person  using  and  occup3ring  the  mystery  or  occu- 
pation of  an  artificer  using,  cutting,  and  working  of  lea- 
^  then]  As  the  statute  extends  to  several  species  of  persons 
^)  falling  under  that  general  description,  the  Plaintiff  should 
^  be  alleged  to  belong  to  one  of  those  distinct  species,  in 
g0  order  to  justify  the  seizing  of  his  goods.  A  sadler  is  a 
.i  description  of  tradesman  faUing  within  the  act ;  now 
^  sappose  him  to  buy  ready-made  shoes,  may  the  searchers 
^1  search  his  house  on  that  account?  By  section  30  of  the 
^  act  it  is  provided  that  each  of  the  several  trades  enu- 
^  merated  in  the  act  shall  be  subject  to  the  search  of  the 
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'(m)  By  statato  1  Jac.  1.  e.  S3, 
jw  S9.  certain  officers  there  named 
sIiaI1«  four  times  a  year  at  least,  or 
oAoier  if  necessary, "  make  true  search 
view  of  and  for  all  shoes,  &c.  and 
wares  made  of  tanned  leather,  in 
evny  house,  &c  where  any  shoemaker, 
Midler,  girdler,  currier,  or  other  arti- 
fioor  using,  cutting,  working,  or  dress- 
ing of  leather,  doth  dwell  or  occupy 
any  of  die  occupations  of  cutiing, 
woridng,  or  dressing  of  leather,  &c. ; 
and  it  shall  be  lawful  for  the  said 
^oflcers)  to  seize  and  carry  away  all 
mmch  shoes,  ice  which  they  shall  find 
in  their  search  to  be  insufficiently 
Bade,  curried,  or  wrought." 

.And  by  s.  S2.  all  mayors  and  other 


head  officers  in  boroughs,  &c.  shall 
yearly  appoint  two  or  moie  persons 
to  search  and  view  witliin  their  liber- 
ties, who  shall  make  like  search  within 
their  limits ;  "  and  if  the  said  search- 
ers find  any  leather  sold,  or  offered  to 
be  sold,  or  brought  to  be  searched  or 
sealed,  which  shall  be  tanned,  wrought, 
converted,  or  used,  contrary  to  the  true 
intent  of  this  statute,  or  any  leather 
insufficiently  curried,  or  any  shoes,  &c. 
or  any  other  thing  made  of  tanned  or 
curried  leather,  insufficiently  tanned, 
curried,  or  wrought,  contrary  to  any 
provision  in  this  act,  it  shall  be  lawful 
to  the  said  searchers  to  seize  all  such 
leather,  shoes,"  &c. 

heads 
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heads  of  his  own  company^  and  of  his  own  compar&3 
only ;  each,  therefore,  can  only  be  liable  to  search  iJ 
respect  of  those  articles  that  constitute  his  own  trade 
If  this  be  so,  though  either  of  the  tradesmen  enuiae- 
rated  in  the  act  should  happen  to  have  in  his  shof 
ready-made  articles  in  which  he  does  not  ordinarily  deal, 
no  search  ought  to  be  made  in  respect  of  those  articles, 
but  only  of  the  articles  in  which  his  trade  consists.  The 
object  of  the  act  is  to  punish  a  man  for  dealing  in  ill- 
wrought  goods,  who,  from  his  peculiar  knowledge  of 
those  articles,  must  be  aware  they  are  ill-wrought. 

He  AT  H  J.  In  the  cslse  of  Mason  y.  Middkton,  the  De- 
fendant did  not  cany  on  any  one  of  those  trades  which 
are  put  under  the  particular  regulations  of  the  1  Jac.  1. 
c.  22.  and  therefore  he  was  not  liable  to  any  penalty  for 
resisting  a  search  which  could  only  be  justified  by  that 
act.  But  in  the  present  case  the  Plaintifi*  is  alleged  to  be 
a  person  using  and  occupying  the  mystery  and  occupa- 
tion of  an  artificer  using,  cutting  and  working  leather. 
If  we  were  to  hold  that  such  a  person  might  sell  ready- 
made  shoes  not  subject  to  search,  we  should  establish 
an  easy  method  of  introducing  articles  of  the  worst  ma- 
nufacture into  all  the  markets  of  the  kingdom. 

RooKE  J.     It  would  be  desirable  to  extend  rather 
than  to  narrow  the  operation  of  this  act.    If  shoes  made 
at  one  place  may  be  sold  by  persons  of  the  trade  without    , 
any  inspection  or  restraint,  the  public  are  deceived.         i 

Chambre  J.  To  justify  the  entry  in  order  to  search, 
the  person  whose  house  is  entered  should  belong  to  one 
of  those  trades  which  are  put  under  the  regulations  of 
the  act.  But  if  a  sadler*s  house  is  entered,  and  shoes  of 
an  improper  manufacture  are  found  there,  they  may  be 
seized.  A  linen-draper's  shop,  therefore,  cannot  be  en- 
tered 
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tered  under  the  proyisions  of  the  act ;  but  if  a  person  1807. 

belonging  to  any  one  of  the  trades  enumerated  deal  in       ^"tf^'^^^^^ 

Hodgson 

articles  not  made  by  him,  and  the  sale  of  which  perhaps  _  v. 
more  properly  belongs  to  a  person  in  another  branch  of 
the  trade,  it  would  be  monstrous  so  to  narrow  the  con- 
struction of  the  act  as  to  hold  that  such  articles,  if  im- 
properly manufactured,  are  not  subject  to  be  seized  under 
the  1  Jac.  1.  c.  22.  Judgment  for  the  Defendants. 

Shepherd  Seijt.  was  to  have  argued  on  the  other  side. 

Hay  v.  Howell  and  Others.  Fe6. 9ib. 

¥  SSUE  having  been  joined  in  this  case  in  Michaelmas  if  PiaintiflFgire 

term  last,  notice  of  trial  was  given  for  the  last  Sit-  °*^*^  ^/  ^  ^°' 
tings  in  that  term;  but  the  Plaintiff  did  not  proceed  to  term  il^rich  issue 
trial  pursuant  to  notice.  is  juined,  and  do 

B^^f  Sent,  on  a  former  day  in  this  term  having  ob-  "^^  Foceed  to  tri- 

.    .       ,  1         •   •  r        •    ^  4,         '  c  -x      *'  accordingly,  tha 

tained  a  rule  nis%  for^  judgment  as  m  case  of  a  nonsuit ;  Defendant  may 
Vaughan  Serjt.  showed  cause,  insisting  that  the  motion  ™ove  fot  judg- 
'    was  premature,  and  that  one  whole  term  must  intervene  "^'^^  *'."!  ^  ^ 

^  ^  a  nonsuit  m  the 

between  that  in  which  issue  is  joined  and  that  in  which  succeeding  term. 
the  motion  is  made,  or  else  it  must  appear  that  issue  was 
joined  early  enough  in  the  term  for  the  Plaintiff  to  have 
proceeded  to  trial ;  he  cited  Raker  v.  Newman^  1  if. 
^    Bla.  123.  and  Wolfe  v.  Sholls,  1  if.  Bla.  282. ;  and  the 

Secondaries  seemed  also  to  think  that  the  motion  was 

r 

premature.  Y» 

But  the  Court  thought  tha,t  as  the  Plaintiff  had  given 

^  notice  of  trial  for  the  term  in  which  issue  was  joined,  the 

i>efendant  was  entitled  to  move  in  the  succeeding  term. 

Accordingly  Vaughan  gave  a  peremptory  undertaking 
to  try,  and  the  rule  was  discharged  upon  those  terms. 

Hope  v.  Bbnnbt.  F€6.uth. 

^  dXNSLOW  Sex}t.  showed  cause  against  a  rule  which  TheCcundis- 
"         had  been  obtained  on  the  usual  affidavit  for  changinir  ^^^  •  "*^  ^^^ 

K  .  ^     °    cnangmg  the  Te* 

the  venue  from  Somersetshire  to  Middlesex.  In  answer  to  nue  upon  an  afi- 

dsnt  of  the  Plaintiff  that  the  cause  of  action  arose  prindpally  in  IteUmdn  • 

Vol.  II.  2  £  this 
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this  he  produced  an  affidavit,  stating  that  the  cause  of 
action  arose  principally  fiur  business  transacted  by  Hm 
Plaintiff  for  the  Defendant  m  Ireland ;  aiad  that  u 
Defendant's  affidavit,  therefore,  which  averred  that  Ik 
whole  cause  of  action  arose  in  Middlesex  and  not  else- 
where was  falsified,  the  Plaintiff  was  not  bonnd  to  oAi 
an  undertaking  to  give  material  evidence  in  SamersetUrt 
He  referred  to  Cailland  v.  Champion,  7  Term  Rep.  206l 
and  ColUns  v.  Jacobs.  3  Bos.  li;  Pull.  579. 

Best  Serjt.  insisted  that  the  Plaintiff  was  bound  to  ghv 
an  undertaking,  and  that  it  was  not  sufficient  for  him  te 
swear  that  part  of  the  cause  of  action  arose  out  of  Midr 
dlesex;  and  relied  on  French  v.  Coppinger,  1 H.  BUuHA 

But  the  Court  said  that  if  the  cause  of  action  arose 
abroad  it  sufficiently  falsified  the  Defendant's  affidavit: 
and  as  it  was  therefore  indifferent  in  which  county  tke 
venue  was  laid,  it  should  remain  where  it  was  fint 
brought.  Rule  dischaijfd. 


Feb.  l«th. 

If  a  writ  be  re- 
turnable in  the 
tirtt  return  of  die 
terra,  and  the  De< 
fendant  give  no- 
tice that  the  debt 
and  costs  will  be 
paid  before  die 
appearance-day, 
and  accordingly  * 
tender  the  debt 
and  costs  of  the 
writ  before  that 
day,  the  Plaintiff 
is  not  endded  to^ 
the  costs  of  a  de- 
daratioD  deliver- 
ed dtbtmeue, 

Qi4tfr«,  Whether 
he  would  be  en- 
dded in  such  costs 
if  no  notice  had 
been  given  / 


Partington,  One,  &c.  v.  Wil.l.iam8. 
T^HEonly  question  in  this  case  was.  Whether  thePhin- 
.  tiff  was  entitled  to  the  costs  of  the  declaration  t 
The  writ,  which  was  returnable  in  eight  days  of  SL 
Hilary,  vrsis  served  on  the  13th  of  January,  on  which  dif 
the  Defendant's  attorney  said  that  the  debt  and  coib 
would  be  paid  on  Wednesday  the  21st,  and  cautioned  tk 
Plaintiff  against  declaring ;  on  the  19th  of  January  Ae 
Plaintiff's  clerk  called  on  the  Defendant's  attorney  ton; 
that  the  Plaintiff  was  instructing  his  agent  to  declare  Irf 
that  night's  post;  upon  which  the  Defendant's  attonef 
insisted  that  he  had  no  right  to  do  so,  until  the  23rd,  bdnf 
the  first  day  in  full  term,  and  that  the  Defendant  mettt 
to  pay  on  the  Wednesday  following :  on  the  20th  the  deU 
and  21.  I2s.  as  the  costs  of  the  writ  were  tendered  and  i^ 
fused,  and  on  the  next  day  the  same  tender  was  renewed. 
A  rule  nisi  having  [been  obtained  why  all  proceediivi 
should  not  be  stayed  on  payment  of  the  debt  and  costs 
of  the  writ, 

Bmfki 


Partikoton 
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Plaintiff  was  entitled  to  declare  <fe  beme€99e  on  the  essoign 

day ;  and  relied  on  Fawcett  v.  Christie,  2  Bos.  ta  Pul  516. 

where  diat  point  was  expressly  roled,  though  the  case      Williams. 

of  Golding  v.  Grace,2  BL  749.  was  cited  to  the  contrary. 

But  the  Court  (stopping  Vaughan  Serjt  for  the  De- 

I      fendant)  said,  that  the  reason  given  in  Ooldingy.  Grace 

\     for  disallowing  the  costs  was  unanswerable,  namely,  that 

it  was  matter  of  grace  and  favour  to  the  Plaintiff  to  allow 
g  him  to  deliver  his  declaration  de  bene  esse  before  the  ap- 
(1  pearance  of  the  Defendant,  in  order  to  expedite  his 
i«  cause ;  and  that  a  Defendant  who  was  disposed  to  put  an 
Jj  end  to  the  suit  ought  not  to  be  made  to  pay  for  that  which 
0  was  for  the  benefit  of  the  Plaintiff:  that  in  the  case  of 
^{i  FavDcett  v.  Christie  the  attention  of  the  Court  was  prin- 
^f  cipally  directed  to  the  question,  how  far  a  summons 
/r  without  an  order  was  a  stay  of  proceedings  ;  and  that  if 
.^  a  practice  had  prevailed  conformable  to  that  case,  it  was 

very  mischievous,  and  ought  to  be  put  an  end  to. 

Rule  absolute,  without  costs. 


Fenton  v.  Boylb  and  Others.  P<6.iftb. 

^V^HIS  was  a  rule  to  show  cause  why  proceedings  in  The  Plaintiff 
replevin  should  not  be  set  aside.  ^^»  ^""^^^  «- 

The  surveyors  of  the  highways  in  the  township  of  j^^ und«a* 
Carhton  in  Yorkshire^  having  been  indicted  for  a  road  in  wamnt  of  distresM 
that  township  being  out  of  repair,  and  a  fine  having  been  ^"^j,"*!^^^, 
laid  upon  them,  an  order  was  made  at  a  Special  Sessions  s«s8ioDi  under  tbe 
for  an  assessment  of  5s.  8d.  in  the  pound  upon  the  occu-  Wgbway  act,  13 
piers  of  lands  in  the  township,  pursuant  to  the  13  G.  3.  ^•Ji;^*^;^/^ 
c.  78.  s.  47.  and  a  demand  made  upon  the  Plaintiff  for  the  premiMs  for 
69f.  5s.  6cf.  as  his  share,  which  he  refused  to  pay :  where-  "^^^^  bo  was  m- 
upon  a  warrant  of  distress  was  granted,  under  which  the  ^^^  ^^^^ 
Defendant  Boyle,  who  was  a  constable,  levied  the  goods  townahip  idiich 
of  the  Plamtiff;  but  before  the  expiration  of  the  four  was  liaWe  to  le- 
■  days  mentioned  in  the  warrant  for  the  time  of  sale,  Boyle  ^^  ^fased'to  * 
'  was  served  with  a  replevin.    The  Plaintiff  in  his  affidavit  set  aside  the  pro- 

(a)  And  see  WiUon  t.  W$lkr,  1  B  &  B.  57. 6f .  ceedingi  (o). 

Stated 
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property  for  which  he  was  assessed  was  sitnated  in  iht 
township  of  Rothwell  Haigh,  and  not  of  Carleton,  and 
that  from  time  immemorial  Rothwell  Haigh  had  bea 
subject  to  the  repair  of  roads  within  that  district  excb- 
sively ;  and  had  never  been  rated  to  the  repairs  of  the 
roads  in  the  township  of  Carleton. 

WilUams  Serjt.  showed  cause,  and  contended  that  the 
writ  of  replevin  was  not  taken  away  by  s.  81.  of  the 
highway  act  (13  G.  3.  c.  78.),  which  gives  an  appeal  to 
the  Quarter  Sessions  to  the  person  aggrieved  by  any  thing 
done  in  pursuance  of  the  act,  where  no  particnlai  mode 
of  relief  was  pointed  out;  for  that  if  the  lands  of  the 
Plaintiff  were  not  situated  in  the  townshij>  of  Carktm 
the  acts  complained  of  were  not  done  in  pursuance  d 
the  act,  but  were  an  excess  of  jurisdiction ;  for  which 
an  action  of  trespass  might  be  maintained  ;  and  if  ticf- 
pass,  why  not  replevin?  and  that  in  The  Kingv.lh 
Justices  of  Yorkshire,  5  Term  Rep.  629.  where  the  Quarter 
Sessions  had  exceeded  their  jurisdiction  in  receiving  m 
appeal,  the  Court  of  King's  Bench  held  that  the  writ  of 
certiorari  was  not  taken  away. 

Cocib€// Serjt.  contrd,  urged  that  where  an  act  of  ptf- 
liament  had  given  a  remedy  by  distress  and  sale  of  goodly 
it  was  not  competent  to  the  person  levied  on  to  sue  <wt 
a  replevin.  He  referred  to  the  cas^  cited  in  the  nole 
to  Pearson  v.  Roberts,  Willes,  672- 

The  Court  refused  to  interfere. 

And  the  Rule  was  discharged  with  costs. 

Sir  James  Mansfield  Ch.  J.  was  absent  daring  Ae 
whole  of  this  term  from  indisposition. 

END   OP   HILARY  TERM. 
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EASTER  TERM, 

[n  the  Forty-seventh  Year  of  the  Reign  of  George  III. 


Doe  ex  dem.  Dilnot  and  Others  v.  Dilnot.  Apriiizox. 

EJECTMENT.  •  if.te.utor, 

_,-     _.     after  having  made 

At  the  trial  of  this  cause  before  Macdonald,  Ch.  B.  ^  ^y|^  jg^y  a 
Xt  the  last  Spring  assizes  for  Kent,  the  lessors  of  the  Plain-  fine  to  such  use* 
tifF,  who  claimed  as  heirs  at  law  of  one  John  Dilnot,  de-  ^  f  *     ./^ 

'  ^  deed  or  will  ap- 

ceasedy  having  made  out  their  pedigree^  the  Defendant  point,  and  die 
gave  in  evidence  a  will  of  the  said  John  Dilnot,  dated  without  making 
the  19th  of  March  1791,  under  which  he  claimed.  Upon  *°Jj  ^^^  p^or 
this  the  lessors  of  the  PlaintiflF  proved  the  levying  of  to  the  fine  is  re- 
a  fine  by  the  said  John  Dilnot  subsequent  to  the  date  of  ^^^^^  ^^^^y- 
the  will,  Mich.  Term,  37  Geo.  3.,  and  a  deed  to  lead  the 
dses  of  the  fine,  dated  the  1st  November  1796,  and 
insisted  that  the  fine  operated  as  a  revocation  of  the  will* 
The  material  clause  in  the  deed  to  lead  the  uses  was  as 
follows  :  "  To  the  use  and  behoof  of  such  person  and 
persons,  and  for  such  estate  and  estates,  use  and  uses, 
intents  and  purposes,  and  subject  and  liable  to  such 
powers,  provisions,  conditions,  limitations,  and  charges. 
Vol.  II.  2  F  with 
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1807.         with  or  without  power  of  revocation,  and  in  sach  parts, 
shares,  and  proportions,  manner,  and  form,  as  he  Job 
Dilnot  shall,  at  any  time  or  times  daring  his  natural Ufe, 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  his 
subscribed^  sealed,  and  duly  executed  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  or  by  his 
last  will  and  testament  in  writing,  or  by  any  writii^ 
purporting  to  be  his  last  will  and  testament  to  be  bj 
him  signed,  sealed,  and  duly  executed  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses,  con? ej 
and  assure,  direct,  limit,  and  appoint,  or  give  and  devise 
the  same,  or  any  part  thereof,  and  for  and  in  de£uilt  of 
such  conveyance  and  assurance,  direction,  limitati(Hi,ff 
appointment,  gift  or  devise,  and  in  the  mean  time  and 
until  such  conveyance,  &c.  gift  or  devise,  &c.  shall  be 
made,  or  as  to  such  part  or  parts  of  the  said  premises, 
whereof  no   such  conveyance,   &c.  gift  or  devise  &c. 
shall  be  made,  or  if  any  such  shall  be  made,  then  and 
in  such  case,  when,  and  as  the  several  estates  therebj 
limited  shall  cease  or  determine,  to  the  only  proper  lue 
and  behoof  of  tbe  said  John  Dilnot,  his  heirs  and  assigiiSf 
for  ever,  and  to  and  for  no  other  use,  intent,  or  purpose, 
whatever."    On  the  part  of  the  Defendant  it  was  con- 
tended, that  although  a  fine  levied  subsequent  to  airfl 
must  generally  be  considered  as  an  implied  revocatioi, 
yet  that  the  implication  was  capable  of  being  rebutted: 
and  that  in  the  present  case,  where  it  appeared  fromtk 
deed  to  lead  the  uses  that  the  fine  ivas  intended  t$ 
operate  according  to  the  will  of  the  conusor,  it  could  fnA 
be  presumed  that  he  meant  to  revoke  his  will  by  that  fiae> 
His  Lordship,  however,  was  of  opinion  that  the  fine  ope- 
rated as  a  revocation,  and  a  verdict  was  foond  for  tbe 
lessor  of  the  Plaintiff. 


ZW, 
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Best.  Serjt.,  for  the  Defendant,  now  moved  for  a  new  1807. 
iai,  and  repeated  the  observation  made  at  the  trial. 
[e  insisted  that  though  the  clause  in  the  deed  to  lead 
ie  xises  literally  referred  to  a  will  to  be  made  infiittiro, 
et  that  it  must  be  considered  in  substance  as  equally 
pplicable  to  a  will  already  in  existence,  and  that  con- 
eqaently  the  uses  of  the  fine  would  enure  according  to 
he  purposes  expressed  in  the  will.  He  cited  Spring  d. 
Utcher  V.  Biks,  1  Term  Rep.  4S5.  in  notis,  where  a  copy- 
lolder  having  made  his  will,  surrendered  his  copyholds 
10  such  uses  as  he  should  direct  or  appoint,  and  Lord 
Mansfield  said,  ^'  The  testator  had  then  a  will  whereby 
ite  had  clearly  declared  that  his  copyholds  should  pass, 
ind  it  would  be  strange  to  say  that  the  surrender  de- 
itroyed  his  intention.  A' will  speaks  at  different  times 
lor  different  purposes ;  to  many  purposes  from  the  date; 
toother  purposes  from  the  testator's  death.  It  amounts 
it  some  degree  to  a  republication ;  and  I  am  clear  that 
the  surrender  referred  to  that  will  which  should  be  in 
ttisteiice  at  the  time  of  his  death." 

The  Court  (absent^  Sir  Jos,  Mansfield  Ch.  J.)  said  that 
Eiediold  and  copyhold  estates  stood  upon  very  different 
footings  in  this  respect.  That  in  the  case  of  freeholds  the 
testatormust  be  seised  of  the  same  estate  which  he  devises 
It  the  time  that  he  makes  his  will ;  that  the  statute  of 
wflb  (a)  only  empowers  a  man  to  devise  lands  of  which  he 
is  seised ;  and  therefore  although  he  may  plainly  declare 
an  intention  to  pass  lands  of  which  he  is  not  seised,  they 
viH  not  pass/  They  referred  to  Lord  Lincoln's  case  (6), 

(*)  St  a:  0.  e.  1.  " 

W  1  £9.  Com.  Abr,  411.  Show,  ParL  Cat.  154.  t  Fr$m,  SOS. 

3  F  2  and 
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and  Goodtitle  d.  Holford  v.  Otway  (a),  as  having  settled 
the  point. 

Best  took  nothing  by  his  motion. 

(a)  1  Bou  and  PuL  576, 


April  2fud. 


One  of  two  De- 

fendintB  having 
been  holden  to 
bail  in  Trinity 
term,  the  Plaintiff 
proceeded  to  out< 
lawiy  against  the 
other,  and  deli- 
vered a  declara- 
tion against  the 
former  on  the  first 
day  of  Eatter 
term,  not  having 
obtained  a  rule 
fur  time  to  de- 
clare ;  held  that 
the  cause  was  out 
of  Courty'and  the 
bail  entitled  to  an 
ejontretur. 


Sykes  v.  John   Bauwens,  sued   with  Lewis 

Bauwbns. 

TN  this  case  the  writ  upon  which  the  Defendant,  Jol» 
Bauwens  was  holden  to  bail,  was  retamable  on  the 
morrow  of  the  Holy  Trinity  1806,  and  special  baO  wai 
put  in  and  perfected  of  that  term ;  no  role  for  time  to  d^ 
clare  was  obtained  by  the  Plaintiff;  Lewis  Bauwens^  the 
other  Defendant,  not  being  in  this  country,  was  oit- 
lawed :  on  the  first  day  of  this  term  the  declaration  b 
the  cause  was  delivered  to  the  Defendant's  attomej  aii 
returned  by  him,  and  notice  given  that  the  Court  would 
be  moved  for  an  exoneretur  on  the  bail-piece,  the  cause 
being  out  of  Court.  Accordingly  a  rule  nisi  for  thit 
purpose  having  been  obtained. 

Shepherd  Serjt.  showed  pause,  and  urged  that  thoi^ 
the  practice  in  this  Court  might  be  that  a  Plaintiff  nk 
is  in  a  situation  to  be  able  to  declare,  and  does  not  it- 
clare  before  the  end  of  the  second  term^  is  out  of  Coait; 
yet  in  this  case  the  rule  would  not  apply,  because  the 
Plaintiff  could  not  declare  till  he  had  outlawed  the  joiot 
Defendant ;  he  also  insisted  that  the  practice  of  dedtf- 
ing  within  two  terms  applied  only  to  the  case  of  a  D^ 
fendant  who  was  a  prisoner ;  and  observed,  that  in  the 
King's  Bench  the  case  was  not  out  of  Court  till  the  eid 
of  the  fourth  term. 

W 


Sykes 
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J3at  the  Court,  upon  reference  to  the  officers,  finding         1807. 

at  by  the  practice  of  this  Court  in  all  cstses  where  a 

aintiff  does  not  declare  before  the  end  of  the  second 

rm,  or  obtain  a  rule  for  time  to  declare,  his  cause  is       Bauwens. 

Lt  of  Court,  made  the 

Rule  absolute. 

JBayley  Serjt.  in  support  of  the  motion. 


OHN  Thomas  Sbrrbs  and  Olivb  his  Wife,  v.  Dodd.       ApHi  srth. 

pEPLEVI  N.  A  declaratkm  in 

The  declaration  stated  that  John  Thomas  Serves  '^^'^  *^y  ^'  ^' 
v^iOUve  his  wife  complained  against  James  Dodd  for  ^thout  showing 
UoDg  and  detaining  the  goods  and  chattels  of  the  said  any  cause  for 
^«hi  Thomas  and  Olive,  whereby  the  said  J.  T.  and  O.  J«i«i°g^e'^fe'» 

•^         ^  bad  on  demurrer. 

Nud  they  were  injured,  and  had  sustained  damage  to  the  And  if  Defendant 
nduc  of  200/.,  and  therefore  they  brought  their  suit.         '^"»»'  '^^o"* 

The  Defendant  demurred,  and  assigned  for  causes,  ^^  ^n^^ot^ 
^  '^  the  said  /.  T.  and  O.  had  by  their  declaration  return,  it  is  no 
"Deged  the  said  Olive  to  be  covert  of  and  the  wife  of  the  <ii»««^*i"«*"<»- 
Bud  John  Thomas,  and  that  the  Defendant  took  the  goods 
^  chattels  of/.  T.  and  O.  and  detained  them ;  where- 
M  by  the  laws  of  this  realm  no  feme  covert  can  acquire 
•ny  right  of  property  whatever  in  any  goods  or  chattels 
<^rwise  than  in  some  representative  character  of  exe- 
^trix  or  administratrix  to  some  deceased  person,  and  also 
for  that  the  goods  and  chattels  in  the  declaration  men- 
tioned are  not  alleged  or  shown  to  be  the  property  of  or 
to  belong  to  the  said  J.  7'.  and  O.in  right  of  the  said  O.; 
^reas  by  the  law  of  the  land  she  the  said  O.  being  a 
i^i^vried  woman  could  not  have  any  general  or  distinct 
^i  of  property  therein  either  jointly  or  otherwise  with 

her 
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1807.         her  husband  the  said  J.  T.  or  any  other  person  whatever 
and  also  for  that  by  the  laws  of  this  realm  no  marries 
woman  can  support  any  action,  either  joinfly  or  alon^ 
against  any  person  or  persons  whatever  for  taking  or  d^ 
taining  any  goods  or  chattels  without  showing  or  setticrs 
forth  a  right  or  title  thereto,  as  personal  representati'^<% 
of  some  deceased  person,  and  also  that  the  said  J.    7 
and  O.  his  wife  have,  in  and  by  their  said  declaratioi?, 
alleged  that  they,  the  said  J«  T.  and  O.  by  reason  of 
taking  and  detaining  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  are  injured,  and  hare 
sustained  damage  to  the  value  of  200/.  but  have  never- 
theless not  shown  that  she,  the  said  O.  had  any  interest  or 
right  of  property  whatever  in  the  said  goods  and  chattels 
in  the  said  declaration  mentioned.  And  also  for  that  the 
said  J.  T.  and  O.  his  wife  have  not  set  forth  or  alleged 
any  right  or  cause  of  action  whatever  in  her  the  said  0. 
against  the  Defendant ;  and  also  for  that  the  said  0.  b 
not  entitled  by  the  law  of  this  land  to  maintain  any  action 
whatever  for  or  in  respect  of  the  said  supposed  charge 
in  the  said  declaration  mentioned  against  him  the  said 
Defendafit ;  and  also  for  that  the  said  declaration  is  in 
various  other  respects  insufficient  and  informal." 

After  this  demurrer  had  been  put  in,  the  Plaintiffi 
signed  judgment  Tor  want  of  an  avowry. 

To  set  aside  this  judgment  a  rule  nisi  was  obtained 
in  Hilary  term  last. 

Marshall  ScTjt.  showed  cause,  and  contended  that  the 
demurrer  not  being  accompanied  with  an  avowry  and 
prayer  of  a  return,^  was  a  discontinuance ;  that  when  the 
Defendant  pleads  any  plea  which  takes  away  the  Plain- 
tiflfs  right  to  the  goods,  he  heed  not  avow  (a),  but  that  in 
other  cases  he  must ;  otherwise  it  is  a  discontinuance ; 

(•)  Vide  59  H.  6.  36.  Wildman  v.  North,  2  Lev.  92. 

for 


Marshall  Seijt.  was  called  upon  to  support  the  decla- 
'  ration.  He  contended  that  there  were  cases  in  which  a 
^  wife  may  sue  jointly  with  her  husband,  without  being 
^  executrix  or  administratrix,  and  that  if  Aiere  were  any 
such  case,  it  could  not  be  necessary  to  aver  the  repre- 
sentative character  of  the  wife;  thus  supposing  the  goods 
in  question  to  have  been  the  property  of  the  wife  before 
her  marriage,  and  to  have  been  seized  before  the  mar- 
riage, and  the  replevin  brought  afterwards,  it  would  be 
necessary  to  join  the  wife  as  a  Plaintiff  in  the  suit,  al- 
though she  had  no  representative  character. 

The  Court  said,  there  might  be  cases  where  the  wife 
ought  to  join,  though  neither  executrix  or  administra- 
trix ;  but  then  something  ought  to  be  stated  on  the  re- 
cord by  which  her  title  might  appear :  and  that  in  the 
present  case  nothing  appeared  upon  the  face  of  the  re- 
cord from  \fhence  the  Court  could  infer  that  the  wife 
bad  any  interest  in  the  goods  taken,  and  it  was  not 
sufficient  for  the  Plaintiffs  to  put  imaginary  cases  of  in- 
terest, but  the  title  ought  to  be  averred. 

Onslow  Serjt.  for  the  Defendant. 

Judgment  for  the  Defendant  (a). 

(a)  See  Ahbot  and  Alice  his  Wife      astumpsit  by  baron  and  feme  for  mo- 
^.  Bhfield,  Cro*  Jac.  644.  where,  in      ney  received  from  the  hands  of  the 

.  wife. 
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for  such  plea  does  not  lead  to  a  termination  of  the         1807. 
suit. 

But  the  Court  said,  that  the  only  question  was.  Whe- 
ther they  could  consider  the  demurrer  as  frivolous?  and 
not  thinking  that  it  was  so,  they  would  not  hold  it  to  be 
a  discontinuance. 

Accordingly  the  rule  was  made  absolute. 

The  PlaintijBf  having  joined  in  demurrer,  the  case  now 
came  on  to  be  argued. 
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1807. 


wife,  th«  Court  held  that  though  they 
might  join  for  money  due  to  the  ^Vnu 
dum  tola,  or  for  rent  during  the  cover- 
ture, thii  ought  to  be  shown,  and  could 
sot  be  intended  even  after  verdict,  and 
they  arrested  the  judgment  HowtTer, 
in  Bourn  and  Wife  ▼.  Mattaire^  Sel- 
wyn*t  Nisi  Frim,  250.  which  was  re- 
plevin by  husband  and   wHe,  Lord 


Harweke  uad,  that  mfter  vodid  it 
might  be  presumed  thmt  the  hosbiBd 
and  wife  had  a  joint  piopcity  befin 
maznage»  and  that  the  goods  wm 
taken  at  that  time  :  and  the  Cost  i»> 
fused  to  airest  the  judgmeoL  Bat 
they  do  not  deny  that  the  dedai> 
tioQ  would  have  been  bttd  i^aa  dt> 
mazier* 


April  t8th. 

If  there  be  a 
clanse  in  ships' 
articles  that  the 
seamen  may  leave 
at  the  end  of  three 
months  if  the  ship 
is  in  port  or  in 
perfect  safety,  of 
which  the  captain 
is  to  be  the  sole 
judge,  and  the 
ship  be  in  port  in 
safety  after  three 
months,  the  sea- 
men may  leave  the 
ship,  without  the 
permission  of  the 
captain. 


Nbavb  v.  Pratt. 

npHIS  was  1^  action  by  the  Plaintiff  for  wages  eaned 
by  him  as  captain's  cook  on  board  a  privateer  dv- 
ing  a  cruize,  the  Defendant  being  captain  of  the  pd- 
vateen  The  only  objection  to  the  Plaintiff's  recomy 
arose  under  that  clause  in  the  articles  (signed  bytk 
Plaintiff)  which  imposes  the  penalty  of  a  forfeiture  (tfAe 
wages  for  "  twenty-four  hours^  absence  without  leaft' 
Upon  this  point  the  evidence  was^  that  in  additioD  l» 
the  usual  clauses  in  the  articles,  there  was  the  followiflf 
marginal  memorandum,  *'  to  leave  at  the  end  of  tbce 
months,  if  the  ship  is  in  a  port  or  in  perfect  safety, «( 
which  the  captain  is  to  be  the  sole  judge;'*  thattk 
Plaintiff  had  served  10  months,  and  on  his  return  fnm 
a  cruize,  while  the  privateer  was  in  Yarmouth  Roads^ aai 
the  captain  on  shore,  he  asked  leave  of  thp  mate  to  p 
on  shore  to  see  his  wife,  hut  was  told  by  the  mate  thit 
he  could  not  say  whether  he  might  have  leave  or  mrt; 
that  the  Plaintiff  nevertheless  went  on  shore,  and  neftf 
afterwards  joined  the  ship ;  that  the  crew  consisted  d 
20  mariners,  and  that  12  were  enough  to  navigate  tk 
ship  to  London,  which  was  her  port ;  that  Yarmouth  is 
rather  a  dangerous  place ;  and  that  the  captain  had  pl^ 
viously  to  the  Plaintiff's  leaving  the  ship  discharged  tk 

bMf- 
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boatswain,  quarter-master,  and  two  lieutenants.  The  1807. 
cause  was  tried  before  Mr.  Justice  Chambre,  who  di- 
rected the  attention  of  the  jury  to  the  clause  which  left 
it  to  the  captain  to  exercise  his  judgment  as  to  the  pro- 
priety of  permitting  any  of  the  crew  to  leave  the  ship  at 
the  end  of  their  time,  telling  them,  that  under  such  a 
clause  he  did  not  think  the  captain  at  liberty  to  refuse 
leave  without  sufficient  reason.  The  jury  found  a  ver- 
dict for  the  PlaintiflF  for  41. 

Shepherd  Serjt.  having  on  a  former  day  obtained  a 
rule  nisi  for  setting  aside  this  verdict,  and  having  a  new 
trial  granted, 

Cockell  and  Bayhy  Seijts.  now  showed  cause,  and  re- 
l3ring  on  the  directions  of  the  learned  Judge  to  the  jury, 
observed,  that  the  real  question  seemed  to  be.  Whether 
in  the  situation  in  which  the  ship  was,  it  could  be  deemed 
a  desertion  of  the  Plaintiff's  to  have  -quitted  her  without 
leave,  considering  that  his  time  was  expired  ?  They  con- 
tended that  as  there  could  be  no  such  thing  as  absolute 
safety,  the  main  point  for  the  jury  to  consider  was. 
Whether  the  ship  was,  according  to  all  reasonable  ap<- 
pearances,  in  a  state  of  safety  when  he  quitted  ?  and 
that  the  Defendant  had  manifested  his  opinion  upon  the 
subject  by  discharging  so  many  officers  previous  to  the 
time  at  which  the  Plaintiff  went  on  shore. 

Shepherd  Serjt.  contrit,  insisted,  that  though  the  Plain- 
tiff's time  had  expired,  still  he  could  not  quit  the  ship 
-without  leave  of  the  captain ;  and  that  a  different  con- 
struction of  the  articles  would  lead  to  the  conclusion  that 
the  sailors  might  leave  the  ship  in  a  gale  of  wind,  or  at 
^     any  other  moment  when  their  service  was  most  wanted. 

I 

^'-     He  observed,  that  if  a  man  contract  to  build  a  house 
^     according  to  the  judgment  of  any  particular  surveyor, 

>  the 
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1807.  the  question  upon  such  a  contract  is  no  longer  whetber 
the  house  be  well  built,  but  whether  it  be  built  to  tbe 
satisfaction  of  that  surveyor ;  that  the  present  Plaintiff 
having  quitted  during  the  absence  of  the  captain  fim 
the  ship,  had  deprived  him  of  all  opportunity  of  exer- 
cising his  judgment  as  to  the  fitness  of  the  time  he  had 
chosen,  and  consequently  no  question  could  uiise  as  to 
the  propriety  or  impropriety  of  the  mode  in  \ivhich  he  had 
exercised  that  judgment.  He  cited  Woody.  W€nrsley,2H. 
Bl.  5174:.  and  the  same  case  in  error,  6  Term  Rep.  710. 

Hbath  J.    I  doubt  whether  the  proviso  upon  whidi 
this  question  has  arisen  be  not  void,  viz.  that  the  captain 
is  to  be  the  sole  judge  whether  the  Plaintiff  should  leare 
at  the  end  of  his  three  months  or  not,  for  it  is  whoDjr 
repugnant  to  the  preceding  part  of  the  clause  enabliag 
him  to  quit  at  the  end  of  three  months.  Suppose  a  num 
to  covenant  to  pay  rent,  provided  that  he  shall  pay  no- 
thing unless  he  likes  it ;  the  covenant  to  pay  would  be 
good  and  the  proviso  void.    So  in  this  case,  the  libaty 
to  quit  the  ship  at  the  end  of  three  months,  provided  Ik 
captain  pleases,  is  no  liberty  at  all.     I  thinks  therefoR^ 
these  articles  ought  to  receive  a  reasonable  constructioi, 
and  that  we  ought  not,  by  our  interpretation  of  them,  to 
enable  the  captain  to  keep  his  crew  until  the  end  of  Ae 
war.  Such  an  interpretation  would  be  subversive  of  Ab 
liberties  of  these  sailors.    Whether  the  ship  was  or  wtf 
not  in  a  state  of  safety  when  the  Plaintiff  quitted  her, 
was  a  question  for  the  jury,  and  they  have  decided  it 
The  case  of  Wood  v.  Worsley  does  not  apply  to  tks 
case,  because  there  the  Plaintifis  had  undertaken  fiir 
the  act  of  another  person  at  all  events. 

Rook  E  J.  I  think  the  construction  put  upon  these 
articles  a  very  reasonable  one,  and  that  we  ought  not  to 
disturb  what  has  been  done  by.  the  jury. 

Chambbi 
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Chambrb  J.    Under  these  articles  I  think  it  quite         1807. 
^lear  that  the  captain  could  not  have  taken  his  crew  to  the 
East  Indies.    Had  the  verdict  been  the  other  way  there 
would  have  been  no  objection  to  it^  bat  I  think  there  is 
no  reason  to  interfere  with  what  the  jury  have  done. 

Rule  discharged  (a). 

(a)  Vide  Eagleton  t.  Eatt  India  Co.  3  Bos.  ff  Pull.  55. 


NiAVB 
V. 

Pbatt. 


MooRES  V.  Hopper.  AfrUi9ih. 


T 


HIS  was  an  action  brought  against  the  Defendant  a.,  as  captain, 
as  captain  of  the  ship  Blaydes,  for  negligence  in  ^  *^^^*'^*^!j^!!2^ 
stowing  a  cargo  of  currants  which  he  had  taken  on  and  B.,  agreed  to 
board  at  Zante  to  be  delivered  in  England.        •  '«»i^«  *  <»^  ^ 

At  the  trial  before  Heath  J.  at  the  Guildhall  Sittings  lil^B.^^a"" 
after  last  term,  it  appeared  that  a  charter-party  had  been  b.  agreed  to  pro- 
latered  into  between  the  Defendant  as  captain  and  one  ^  *^®  ■"f* '  ^* 

•I  having  receiTed  a 

nrtridge,  by  which  the  Defendant  agreed  to  receive  a  cargo  aboaid.ngn- 
fcD  cargo  of  currants  of  the  agents  or  assigns  of  Part-  •d  a  wii  of  lading, 
fidge,  and  deliver  the  same  to  Partridge,  his  executors,  "^^  ^^If^ 

^^  '  ^  '  to  have  been  ship- 

MBunistrators  or  assigns ;  and  Partridge  agreed  to  pro-  ped  by  order  of  c. 
«»B  a  cai^o  of  fruit,  and  pay  freight ;  that  when  the  ^^  ^  **®  deUver- 
Qttgo  was  taken  on  board  at  Zante,  the  Defendant  signed  ^^  ^  .  j^^  ^  J^ 
>t Ml  of  lading,  which  stated  that  the  goods  were  shipped  paid  according  to 
by  Samuel  Strange,  by  order  of  Ravedino  of  Fenice,  and  *^«  charter-party . 

i#  ^^.  •«•■.  1  i'         ^         n  rwr        In  an  action  for 

mores  of  Leghorn,  to  be  dehvered  to  the  order  of  fVm.  negligence  in 
Voores  ;  and  freight  to  be  paid  A  tenor  del  contralto  del  stowing  the  goods, 
"ofccfoio.    On  the  part  of  the  Defendant  it  was  objected  ^^^  ^/^', 

-    ^^  '^  "^  against  A„  held 

vat  the  action  should  have  been  brought  in  the  name  of  that  c.  was  only 
fortridge,  with  whom  the  charter-party  was  made,  it  «  »«e^»  "»<*  ^^^^ 
b^g  evident  that  Moores  was  merely  his  agent.    The  Jj^^^^^^ggn  brourfit 
J^  said  they  had  no  doubt  that  Moores  was  merely  an  in  the  name  of  B. 
^QQt;  whereupon  the  Plaintiff  was  nonsuited. 

A  rule 


MOORZB 

V 
HoPP£R. 
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1807.  A  rule  nisi  for  setting  aside  this  nonsuit  having  be^^ 

obtained^ 

Best  and  Bayky  Seijts.  showed  cause,  and  insisted 
that  as  the  whole  ship  had  been  chartered  by  Partriilge, 
the  freighter  was  the  only  person  entitled  to  bring  tlie 
action,  though  in  the  case  of  a  general  ship  the  captain 
would  be  liable  to  the  person  mentioned  in  the  bill  of 
lading ;  that  the  bill  of  lading  in  this  case  was  entered 
into  with  reference  to  the  charter-party,  by  which  it  was 
there  stated  that  the  freight  was  to  be  regulated ;  and 
that  it  was  of  importance  that  the  action  should  be 
brought  in  the  name  of  the  real  party,  who  lived  in 
this  country,  within  the  jurisdiction  of  the  Court,  ra- 
ther than  of  the  agent,  who  lived  abroad. 

Shepherd  Serjt.,  in  support  of  the  rule,  contended  tha.t 
the  captain  was  bound  by  the  bill  of  lading  which  h^ 
had  signed ;  that  he  undertook  by  the  charter-party  UP 
receive  a  cargo  from  such  persons  as  the  freighter  should 
direct ;  and  it  did  not  follow  that  the  person  to  whoiiK 
he  was  directed  was  the  agent  of  the  freighter;  tha.^ 
having  agreed  by  the  bill  of  lading  to  deliver  to  the 
order  of  Moores,  he  was  bound  to  do  so ;  and  if  Mocres 
had  indorsed  the  bill  of  lading  to  any  other  person  thaxft 
Pctrtridge,  the  captain  must  have  complied  with  that 
indorsement ;  that  the  reference  to  the  charter-party  io 
the  bill  of  lading  only  respected  the  rate  of  freight,  and 
that  if  any  particular  mode  of  stowage  had  been  agreed 
upon,  the  conclusion  of  the  bill  of  lading  would  have 
been  the  same  as  in  this  case ;  and  that  the  charter- 
party  with  Partridge,  therefore,  would  not  preclude  the 
right  of  action  which  accrued  in  consequence  of  the 
negligence  in  delivering  to  the  order  of  Maores,  as  e3C- 
presscd  in  the  bill  of  lading. 
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The  Court  (absenti  Sir  Jambs  Mansfield  Ch.  J.)  1807. 
thougbt  that  the  action  ought  to  have  been  brought  in 
the  name  of  Partridge  ;  that  the  captain,  by  the  charter- 
party,  was  bound  to  receive  his  cargo  from  the  agents  or 
assigns  of  Partridge,  and  from  no  one  else ;  and  it  did 
not  appear  that  an  assignment  had  been  made  to  Moores 
so  as  to  constitute  him  an  assignee ;  that  the  bill  of 
lading  was  therefore  perfectly  consistent  with  the  char- 
ter-party to  which  it  referred ;  and  they  observed  that  it 
was  easy  to  understand  why  the  action  was  brought  in 
the  name  of  a  person  living  at  Leghorn  ;  and  therefore 
they  thought  the  nonsuit  right. 

Rule  discharged. 


VaUGHAN   v.   WhITCOMB.  Apnlt9\h. 

•T^RO  VER  for  a  mare.  The  9  Ann.  e.  i4. 

At  the  trial  of  this  cause  before  Thompson  Baron,  at  ^*^^  *^°^«^»  •" 
the  last  Gloucester  assizes,  it  appeared  that  the  Plaintiff  g^^^^  ^^  ^^^ 
liaving  ridden  to  the  house  of  the  Defendant  on  his  own  lost  at  unlawful 
mare,  proposed  to  the  Defendant  to  toss  up  for  her  ^^'  ^^  ^i^es 

*^      '^  "^  the  loMT  a  power 

against  two  horses  of  the  Defendant ;  that  the  Plaintiff  to  recoTer  back 
and  Defendant  accordingly  tossed  up,  the  mare  being  the  same  within 
then  in  the  Defendant's  stable,  and  the  Defendant  won ;   .      ^  *' ,, 

'  '   does  not  make  the 

that  the  Plaintiff  said  the  mare  was  fairly  won,  and  came  contract  roid,  but 
away,  leaving  the  mare  in  the  Defendant's  possession,  ''^^^^^  ^^y ; 

and  therefove  the 

where  she  had  remained  ever  since ;  that  the  value  of  the  i^^,  ^^^^  ^^ 
mare  was  25/.,  and  that  the  action  was  not  brought  till  rer  them  after 
more  than  three  months  after  the  tossing  up.   A  verdict  ***^  °^°"^': 

though  the  wnmer 

was  found  for  the  Plaintiff,  with  liberty  for  the  Defen-  can  show  no  title 
dant  to  move  that  a  nonsuit  might  be  entered.  to  themexce|>t 

Accordingly  Williams  Serjt.  having  obtained  a  rule  ^}  "^^  ^^ 
nisi  for  that  purpose,  at  play. 

Shepherd 
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18(W. 

Vavouav 
p. 

WaiTCOMB. 


Shepherd  and  Clayton  Serjta.  now  showed  caose.  The 
tossing  up  by  which  the  Plaintiff's  mare  was  won^  is  ai 
illegal  game  within  the  meaning  of  the  9  Ann.  c.  14 
Tossing  up  was  clearly  so  considered  m  Batjeau  ?. 
Walmsley  (a),  2  Sir.  1249. ;  and  many  other  games,  not 
named  in  the  statute,  have  been  holden  to  be  within  the 
words  ''  other  game  whatsoever/'    There  was  no  other 
delivery  of  the  mare  by  the  Plaintiff*  to  the  DefendaB^ 
but  putting  her  in  his  stable ;  where  she  remained  a! 
the  time  of  the  tossing  up.    The  Defendant,  theieCHi^ 
in  order  to  make  out  his  own  title,  is  obliged  to  l^ 
sort  to  the  illegal  means  by  which  the  property  wis 
transferred ;  and  although  the  period  is  elapsed  withu 
which  the  Plaintiff  would  be  entitled  to  recover  the  mo- 
ney or  goods  lost  under  s.  2.  of  the  act,  y^t  he  may  sSl 
maintain  this  action,  since  the  Defendant  cannot  piore 
any  transfer  of  the  property  to  him  but  by  an  act  whid 
amounts  to  a  breach  of  an  act  of  parliament  (6). 


Heath  J.    There  is  no  substantive  clause  in  the  act 
of  parliament  which  avoids  the  contract  (c).     It  is  odf 


(a)  Hone-radng.  -  Goodburn  ▼• 
MarUy,  2  Str,  1159.  Blaxton  t.  Pye^ 
i  WiU,  309.  Clayton  ▼.  Jenningi, 
%  BL  706.— A  foot-race.  Lynall  ▼• 
Langbottom,  2  Wilu  36. — Cricket, 
Jefferyt  v.  Walter,  1  WiU.  WO. 

(6)  The  Ist  flection  eoMcts,  That 
all  notes,  &c.  and  other  tecarities  for 
any  money  or  other  valuable  thing 
whataoerer  won  by  ganaing  or  play- 
ing at  cardf ,  dice,  tables,  tennis,  bowls, 
or  other  game  or  games  whatsoever, 
or  by  betting  on  snch  as  do  game, 
or  fur  repayment  of  money  knowingly 
lent  for  snch  gaming  or  betting,  or 
at  the  time  and  place  of  play,  &c. 
shall  be  void;  and  when  such  se- 
curities shall  incumber  lands,  &c« 
they  sliall  devolve  to  such  person  as 


wodd  be  entitled  if  the  pudmmm 
dead. 

The  Snd  sectiovi  enacts,  TkM  ay 
person  who  shaU  at  any  timesraoif 
by  playing  at  cards,  iuu  or  other  ffls 
whatsoever,  or  by  betting,  &c.  ksefe 
any  one  person  in  the  whole  ttesp 
or  value  of  KM.  and  shall  p^tf^ 
liver  the  aame,  ahall  be  at  ttofek 
within  three  months,  to  sob  Iv  a' 
recover  the  money  so  lost ;  sod  if  dt 
loser  shall  not  sue  within  the  im 
aforesaid,  it  shaU  be  Uwfol  Iv  af 
person  to  sue  for  and  recover  tlw  am, 
and  treble  the  Tafaie  tbereo(  m 
moiety  to  go  to  ^e  Piaiatif;  aai  A* 
Other  to  the  poor  of  the  parish. 

(c)  Akinhrwfk  w.  Hall,  i  TPik  » 

ttvAad 


IN  THB  Forty-seventh  Year  op  GEORGE  III.  *       416 

rendered  liable  to  be  defeated  sub  modo;  for  which  piqr-  1807. 

pose  the  Plaintiff  most  bring  his  action  within  a  limited 

time :  and  there  is  no  donbt^  on  the  act  of  parliament, 

that  the  Plaintiff  is  now  too  late.  Wm.tcomi. 

* 

RooRE  and  Chambre  Js.  concurred. 

Rule  absolute. 


Vaoqhait 

V. 


liONGCHAMP  on  the  Demise  of  Ann  Goodpellow       April  soth. 

V.  Samuel  Fish. 

'T^HIS  ejectment  was  tried  before  Macdonald,  Chief  it  u  not  neceg- 
Baron.  at  the  Lent  assizes  for  the  county  of  Kent  "f?.^^    *  *..  *  **^ 

^  '  •'of  the  execatioa 

in  this  year,  and  a  verdict  was  found  for  the  lessor  of  of  a  wiu  of  lands 
the  Plaintiff.  ^y  *  ^^^  "»•«»• 

On  a  former  day,  m  this  term,  a  rule  msi  for  settmg  ^^  over  to  him 
aside  the  verdict  and  having  a  new  trial  was  obtained  in  the  presence 
by  Shepherd  Seijt.  on  an  objection,  suggested  at  the  ®^/^®  attesting 

witnesses. 

trial,  and  now  renewed,  to  the  due  execution  of  a  will 
under  which  the  lessor  of  the  Plaintiff  claimed.  The 
objection  was,  that  the  testator  being  blind,  the  will 
should  have  been  read  over  to  him  in  the  presence  of  the 
attesting  witnesses  before  he  executed  it.  The  facts  of 
the  case  with  respect  to  this  objection  appeared  from  the 
report  .to  be  as  follow :  The  testator  being  80  years  old, 
and  blind,  in  July  1801  applied  to  a  friend  of  the  name 
of  Davis  to  make  his  will,  and  dictated  every  word  him- 
\  3elf,  making  a  devise  in  favour  of  the  lessor  of  the  Plain- 
ly tiff,  who  was  his  step-daughter,  and  lived  with  him,  to 
^*  the  disadvantage  of  the  Defendant,  his  son.  After  the 
^  will  was  written  by  Davis,  the  testator  went  into  the 
4  room  where  the  lessor  of  the  Plaintiff,  with  other  persons, 
^  yras,  and  desired  Davis  to  read  it  over,  and  then  said, 
j  **  Now,  Nancy,  are  you  satisfied  V  Davis  then  took  the 


LONOCHAMr 

V, 
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1807.  paper  away  with  him  to  get  it  copied;  and  when  bt 
brought  it  back  fairly  copied,  two  months  afterwards, 
the  testator  made  an  alteration  in  it,  and  perfectly  under- 

^'*"'  stood  what  he  was  doing.   After  the  alteration  made  in 

the  will,  it  was  executed  by  the  testator  in  the  presence 
o{  Davis  and  the  three  attesting  witnesses  named  by 
the  testator.  The  Will  was  not  read  over  in  the  presence 
of  the  three  attesting  witnesses  before  it  was  signed  by 
the  testator,  but  was  merely  placed  before  him  in  their 
presence  and  executed.  The  Lord  Chief  Baron,  at  the 
trial,  expressed  a  clear  opinion  in  favour  of  the  lessor 
of  the  Plaintiff. 

Best  Serjt.  now  showed  cause.  There  is'no  rule  of  law 
requiring  a  will  to  be  read  over  to  a  blind  man  in  die 
presence  of  the  attesting  witnesses;  and  indeed  inmost 
cases,  those  who  are  able  to  read  their  own  wills  do  not 
do  it,  but  trust  to  the  attorney  by  whom  it  is  prepared. 
The  case  of  an  illiterate  testator  is  as  strong  as  this,  and 
yet  it  never  was  held  in  Westminster- Hall  that  the  wiD  of  . 
such  a  man,  if  not  read  over  to  him  before  the  attesting 
witnesses,  was  therefore  bad.  Suppose  this  to  have  been 
a  will  of  personalty  merely,  and  not  of  lands,  can  any 
man  doubt  that  it  would  have  been  deemed  to  have  been 

I 

duly  executed  ?  Then  let  us  see  what  alterations  in  the 
execution  of  a  will  of  lands  the  29  Car.  2.  c.  3.  has  i^ 
troduced,  observing,  however,  that  no  regulation  witk 
respect  to  the  reading  the  will  over  in  the  presence  of  the 
witnesses  is  introduced  by  that  statute.  The  statute  re- 
quires that  wills  of  lands  *'  shall  be  in  writing,  and 
signed  by  the  party  devising  the  same,*'  all  which  was 
complied  with  in  this  case ;  it  also  requires  that  they 
"  shall  be  attested  and  subscribed  in  the  presence  of  tbe 
devisor  by  three  or  four  credible  >vitnesses,"  which  was 
also  complied  with.    Neither  the  terms  nor  the  spirit  of 

that  statute  require  that  the  will  should  be  read  over  iii 

the 


LOKOCHAMP 

0. 

Fish* 
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the  presence  of  these  witnesses.    The  only  question  for         1807. 
the  jury  in  the  case  of  a  blind  man,  as  in  every  other 
case,  is.  Whether  they  are  satisfied  that  the  instrument 
is  really  and  bond  fide  his  instrument.     In  Swinbnm's 
Treatise,  vol.  1.  p.  166.  (a)  of  the  last  edition,  the  fol- 
lowing' passage  occurs,  which  was  cited  when  this  rule 
was  moved  for  and  relied  on ;  '^  he  that  is  blind  may 
^    make  a  nuncupative  testament  by  declaring  his  will  be- 
•    fore  a  sufficient  number  of  witnesses ;  and  he  may  make 
his  testament  in  writing,  provided  the  same  be  read  be- 
fore witnesses,  and  in  their  presence  acknowledged  by  the 
testator  for  his  last  will.  -But  if  a  writing  were  delivered 
to  the  testator,  and  he  not  hearing  the  same  read,  ac- 
knowledged the  same  for  his  will,  this  would  not  be  suffi- 
cient, for  it  may  be  that  if  he  should  hear  the  same 
\   l^ead  he  would  not  acknowledge  the  same  for  his  will.'' 
I    In  this  passage  the  author  is  evidenfly  speaking  of  a  blind 
man's  will  prepared  and  written  by  some  other  person, 
and  pointing  out  the  way  in  which  such  an  instrument 
.   slibuld  be  acknowledged  by  the  testator.  In  this  case  the 
testator  evidently  knew  the  contents  of  this  will  having 
dictated  the  whole  of  it  himself,  and  having  heard  it 
read  over  by  Davis  in  his  presence.    Dr.  Burn,  Eccles. 
JLaw,  tit  Wills,  I.  5.  11.    when  conmienting  on  the 
^'  passage  cited  from  Swinbumy  observes, ''  and  it  seemeth 
^  tiest  that  it  be  read  over  to  the  testator  and  approved  by 
'^  him  in  the  presence  of  all  the  subscribing  witnesses. 
^  And  this  the  civil  law  did  expressly  require  in  the  case  of 
1^  a  blind  man's  will ;  but  in  England  this  strictness  seems 
^'  not  to  be  precisely  requisite,  if  there  shall  otherwise  be 
B^  satisfactory  proof  before  the  Court   that  the  identical 
^^  will  was  read  over  to  him,  although  it  was  not  in  their 
■■^  piesence ;  and  sometimes  the  single  oath  of  the  writer 
^  hath  been  allowed  sufficient  by  the  Court  of  Delegates  to 
^  |wrove  the  identity  of  the  will."     The  learned  writer 

^^  (a)  Ed.  1677.  p.  64k  Part  2.  c.  11. 

*^       Vol.  II.  2  G  therefore 
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1807.  therefore  admits  that  the  objection  made  in  this  case 

would  have  had  no  effect  here  at  common  law,  though  it 
might  avail  in  the  civil  law ;  and  as  no  authority  cao  be 
cited  for  any  such  rule  at  common  law,  the  lessor  of  the 
PlaintiflF  is  entitled  to  recover. 

Sheplierd  and  Bayky  Serjts.  in  support  of  Uie  role.  It 
seems  to  be  admitted  that  a  blind  man's  wiU  must  be 
read  or  communicated  to  him  at  some  time  before  he  exe- 
cutes ;  and  indeed  if  it  were  not  he  would  execute  in  a 
very  extraordinary  way.    With  respect  to  wills  of  per- 
sonalty, where  no  attesting  if^itnesses  are  required,  the 
mere  fact  of  the  testator's  signature  raises  the  inference 
that  he  knows  the  contents  of  the  will.     But  in  these 
cases  in  which  the  statute  requires  attesting  witnesses  the 
necessary  inference  from  their  attestations  ought  to  be 
that  they  were  sure  that  the  testator  knew  what  he  was 
executing.     Now  this  inference  cannot  be  fairly  drawn 
in  the  case  of  a  blind  man,  unless  some  one  at  least  of 
the  attesting  witnesses  has  heard  the  will  correctly  read 
to  the  testator.     In  this  case  it  is  necessary  to  resort  to 
a  fourth  witness,  in  order  to  raise  the  inference  of  the  tes- 
tator^s  knowledge.    If  a  testator  be  illiterate,  an  attestr 
ing  witness  can  hardly  be  said  to  have  satisfied  his  dntyif 
he  has  not  looked  over  the  will  and  seen  that  it  is  cor- 
rectly read  to  the  testator ;  for  if  a  will  be  read  over 
in  the  hearing  only  of  the  witness,  and  he  does  i^ 
peruse  it,  he  can  have  no  knowledge  whether  it  be  read 
correctly  or  not.    And  this  precaution  is  the  more  ne- 
cessary, because,  after  the  death  of  the  witnesses,  thehw 
presumes  that  every  thing  was  rightly  done.  It  is  impos- 
sible to  contend  that  the  mere  signature  of  the  testator,  if 
he  be  blind,  together  with  the  mere  attestation  of  ivit- 
nesses,  who  knew  not  the  contents  of  the  paper,  the 
execution  of  which  they  attested,  will  raise  any  pre- 
sumption that  the  testator  has  executed  a  will  of  the 

provisions 


^  Heath  J.  The  statute  of  frauds  only  requires  that 
^  the  testator  shall  execute  the  will  in  the  presence]  of  the 
^  attesting  witnesses ;  and,  in  ordinary  cases,  when  that  is 
^  done  all  is  done  that  is  necessary  to  be  done.  It  is  true 
^  that  frauds  are  sometimes  practised,  and  it  was  with  a 
^'  "view  of  preventing  these  frauds  that  the  statute  directed 
fe^  the  will  to  be  signed  in  the  presence  of  the  attesting  wit- 
¥  nesses.  In  the  case  of  a  blind  man  stronger  evidence 
1^- would  be  required  than  the  mere  attestation  of  signature, 
J  hat  in  this  case  there  was  that  stronger  evidence  which 
^  the  peculiarity  of  the  case  seems  to  call  for.  In  the 
sit  course  of  the  argument  sufficient  attention  has  not  been 
^  paid  to  the  distinction  between  what  shall  be  deemed  a 
='']iteral  compliance  with  the  provisions  of  the  statute  and 
*  ^hat  sufficient  proof  to  rebut  any  imputation  of  fraud. 
^  The  question  of  fraud  is  for  the  jury  entirely,  and  here 
'  *they  found  the  will  to  be  a  valid  will.  The  Lord  Chief 
33;aron  was  of  that  opinion  at  the  trial,  and  I  agree 

2  6  2  with 
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provisions  of  which  he  was  fully  aware.    Beyond  the  evi-         1807. 
dence  of  the  attesting  witnesses,  there  must,  in  such  a 
case,  be  some  additional  evidence  to  establish  the  pre- 
sumption of  knowledge.     Now  the  object  of  the  statute         ^""* 
was  that  there  should  be  three  witnesses,  who  should  at- 
test, not  only  the  hand-writing  of  the  testator,  but  also 

,     that  his  mind  accompanied  the  act  of  signature.    In  60- 

,  dolphin's  Orphan's  Leg.  part  1.  c.  11.  p.  34.  the  passage 
cited  firom  Swinbum  is  to  be  found.  The  heir  at  law 
should  be  enabled  to  learn  from  the  witnesses  whose 
names  appear  to  the  will  whether  the  testator's  mind  ac- 
companied the  signature,  and  he  oyght  not  to  be  obliged 
to  resort  to  witnesses  who  do  not  appear  upon  the  face 
of  the  will  in  order  to  ascertain  that  fact.  And  indeed 
unless  the  will  be  read  over  by  the  attesting  witnesses 

*    there  can  be  no  certain  guard  against  the  substitution  of 

^    some  fabricated  will  in  the  case  of  a  blind  man. 
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1807.  with  him.  Great  inconvenience  would  arise  from  any 
rule  requiring  the  wills  of  blind  men  to  be  read  over  in 
the  presence  of  the  attesting  witnesses^  nor  would  the 
mere  reading  it  aloud  to  them  be  a  certain  guard  agains^ 
fraud,  since  it  might  be  read  falsely.  No  authorities 
from  the  civil  law  have  any  force  or  application  in  tbi^ 
case. 

Rook  B  J.    There  is  not  the  least  imputation  of  frao^l 
in  this  case ;  but  the  application  made  to  us  to  set  asid^ 
the  will  is  founded  on  mere  technical  reasoning.    No«i«" 
unless  compelled  so  to  do  by  the  provisions  of  the  sta^ 
tute,  I  never  would  set  aside  a  will  upon  mere  technicaLl 
reasoning.   The  statute  only  requires  that  the  witnessed 
shall  attest  their  having  seen  the  testator  sign  the  will  ^ 
and  that  the  witnesses  in  this  case  do  attest.    If  a  faJ.^ 
ground  for  presuming  frand  were  laid  by  the  evidenc^^ 
the  circumstance  of  the  testator  being  blind  would  mo^t 
materially  strengthen  that  presumption. 

Chambre  J.    This  question  must  be  decided  by  tb« 
provisions  of  the  statute  of  frauds.    .  Now  it  does  not  ap- 
pear that  the  Legislature,  when  they  passed  that  statute, 
had  in  their  contemplation  executions  of  wills  by  Uiiid 
men.    Testators  are  generally  very  averse  to  have  their 
intended  dispositions  of  property  made  known  in  their 
families  before  their  deaths ;  and  blind  men,  who  stand 
so  much  in  need  of  attention  from  their  relatives,  wooM 
probably  be  peculiarly  averse  to  it.    The  remamdtf  of 
their  lives  might,  in  consequence  of  such  disclosuies, 
be  rendered  completely  uncomfortable.    At  all  events, 
they  might  produce  gfcat  discord  in  families.  There  caiK 
not  be  a  doubt  that  if  this  were  an  instrument  by  deed  or 
any  other  written  engagement  that,  the  mere  signature  of 
the  party,  though  blind,would  be  deemed  a  sufficient  exc' 
cution ;  and  the  only  thing  to  be  proved  would  be,  tb»^ 


iua 
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the  blind  man  was  not  imposed  upon.  In  this  case  that  1807. 

fact  is  completely  established  by  an  unimpeached  wit-  ^.^^^^ 

nedSy  who  took  mstructions  from  the  mouth  of  the  blind  i. 

foekxi  himself^  and  wrote  them  down.  *''"' 

Rule  discharged. 


SpARKBS   v.    O'KeLLY.  May  4th. 

C^  CIRE  facials  on  a  bond  in  the  penal  sum  of  1260/.  The  condition  of 
with  a  condition  recitiner,  that  by  indenture  bearing  »*»°^*^^'^ 

»'  J  o    ciung  the  gnuit  of 

even  date  with  the  said  bond  or  obligation,  made  or  ex-  an  annuity  by  the 

pressed  to  be  made  between  Samuel  Chiffney,  of  New-  Prince  of  WaUs, 

market,  in  the  county  of  Cambridge,  of  the  one  part,  and  ^  \  ^  ^  "Mg^- 

the  above-mentioned  Plaintiff  of*  the  other  part,  reciting  to  the  obligee,  with 

a  grant  of  an  annuity  by  his  Royal  Highness  Crtotge  ^^"^^  °^  *® 

Prince  of  Wales,  to  the  said  Samuel  Chiffney,  of  210Z.  ""g^^^  ^^ 

during  the  life  of  his  said  Royal  Highness,  payable  by  the  obligor  should 

the  treasurer  of  his  privy  purse,  on  the  four  quarterly  8»v®  ^  ^^**  *■ 

•  an  additional  se- 

uays  therein  and  hereinafter  mentioned  ;  and  also  re-  cu^ty,  was  deciar- 
dting  that  the  said  Chiffney  had  agreed  with  the  said  ed  to  be  that  if  tiie 
Plaintiff  for  the  absolute  assignment  to  him  of  the  said  ^""*^®  ^     *'^' 

^    .  surer,  or  any  per- 

annuity  for  the  sum'  of  1260/.*;  it  was  witnessed  that  in  gon  for  him,  should 
ooDjiideration  of  the  sum  of  12607.  paid  by  the  Plaintiff  pay  the  annuity 
to  the  said  Samuel  Chiffney  in  manner  therein  particu-  ^y.  ^^^jjebond 
lady  mentioned,  he  the  said  Samuel  Chiffney  did,  with  should  be  void. 
the  privity,  consent,  and  approbation  of  his  said  Royal  "®**^  ^*'  "P*^ 
Highness,  testified  as  therein  mentioned,  grant,  bargain,  ^^^^^  ^^  obligee 
mD,  transfer,  and  set  over  unto  the  Plaintiff,  his  execu-  was  entitled  to  sue 
tors,  administrators,  and  assigns,  the  saidannuity  of  210/.  J^^  ^^J^'''^^**' 
payable  to  the  said  Samuel  Chiffney,  his  executors,  admi-  presented  a  par- 
ttstrators,  and  assigns,  for  and  during  the  life  of  his  said  ^^^^  <>'  ^  ^^ 
Koyal  Highness,  and  all  sum  and  sums  of  money  due  JJ^j^.g  treMuwr 
thereon  from  the  5th  day  of  October  then  last ;  and  that  pursuant  to  S5G.  3. 

e.  125.  «.  7  (o). 
(a)  S.  C.  1  Taunt.  168^  10  East,  S69.    Judj^ment  affirmed. 

at 
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1807.         at  the  time  of  the  said  contract  it  was  agreed  that  the 
Defendant,  as  a  further  additional  security  for  the  pay- 
ment of  the  said  annuity,  assigned  by  the  said  deed  of 
even  date  with  the  said  obligation,  should  enter  into  the 
said  bond  conditioned  for  the 'payment  of  the  said  an- 
nuity as  thereinafter  mentioned;  and  it  was4leclared  tliat 
the  condition  of  the  said  writing  obligatory  i^as  snch,thtit 
if  his  said  Royal  Highness  George  Prince  o/"  Wales,  or 
the  treasurer  of  his  privy  purse  for  the  time  being,  oramf 
other  person  for  his  said  Royal  Highness,  or  the  said  De- 
fendant, his  heirs,  executors,  or  administrators,  did  aod 
should  well  and  truly  pay  or  cause  to  be  paid  nnto  tk 
Plaintiff,  his  executors,  administrators,  and  assigns,  fa 
and  during  the  natural  life  of  his  said  Royal  Highness^  as 
annuity  or  clear  yearly^^um  of  2102.  of  lawful  money  of 
Great  Bt  itain,  free  and  clear  of  and  from  all  rates,  taxes, 
charges,  abatements,  and  deductions  whatsoever,  byfov 
equal  quarterly  payments  at  or  upon  the  5th  day  of  Jii- 
nuary,  the  5th  day  of  April,  the  5th  day  of  July,  and  tk 
5th  day  of  October  in  every  year,  the  first  quarterly  pay- 
ment thereof  to  be  made  on  the  5th  day  of  January  next 
ensuing  the  date  of  the  said  writing  obligatory,  then  tk 
said  bond  or  writing  obligatory,  should  be  void,  or  eke 
should  be  or  remain  in  full  force   and    virtue.    Tk 
declaration  then  proceeded  to  state  that  judgement  was 
recovered  upon  the  bond  for  a  certain   breach,  aad 
that  since  the  recovery  of  the  judgment  there  hadbetiia 
suggestion  of  another  breach  by  non-payment  of  one 
year's  annuity,  and  that  210/.  the  amount  of  the  yaar's 
annuity,  had  been  satisfied  ;  and  then  suggested,  as  a 
further  breach,  ^'  that  although  his  said  Royal  Highness 
George  Prince  of  Wales  still  is  in  full  life,  to  wit,  at,  ftc. 
yet  neither  his  said  Royal  Highness,  nor  the  treasurer  of 
his  privy  purse  for  the  time  being,  nor  any  other  pefson 
for  his  said  Royal  Highness,  nor  the  said  Defendant  dkl 
not  nor  would,  after  the  making  of  the  said  writing  oUi- 

gatory, 
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^tory,  well  and  truly  pay  or  cause  to  be  paid  unto  the  1807. 

Plaintiff  or  his  assigns  the  said  annuity  or  clear  yearly 
mm  of  210Z.  free  and  clear  of  and  from  all  rates,  charges, 
BJLes,  abatements,  and  deductions  whatsoever,  by  the 
bur  equal  quarterly  payments  in  the  said  condition  men. 
ioned,  or  otherwise  howsoever;  but  on  the  contrary 
hereof,  after  the  making  of  the  said  writing  obligatory, 
ind  ailer  the  recovery  of  the  said  judgment,  and  during 
he  natural  life  of  his  said  Royal  Highness,  to  wit,  on  the 
»th  day  of  October,  in  the  year  1806,  aforesaid,  at  West- 
unsier  aforesaid,  in  the  county  aforesaid,  a  large  sum  of 
loney,  to  wit,  the  sum  of  105/.  of,  &c.  for  two  of  the 
lid  quarterly  payments  of  the  said  annuity,  then  elapsed, 
ecame,  and  was,  and  still  is  due  and  omng  to  the  said 
lefendant,  contrary  to  the  form  and  effect  of  the  said 
riting  obligatory,  and  the  condition  thereof,  to  wit,  at 
Testminster  aforesaid,  in  the  county  aforesaid." 
To  this  suggeistion  the  Defendant  pleaded  executionem 
m  as  to  52/.  10s.,  part  of  the  said  105/.  above-men- 
med^  because  the  demand  of  the  said  Plaintiff  against 
3  said  Royal  Highness  the  prince  of  fVales  for  the  said 
i.  XOs.,  being  the  first  of  the  said  quarterly  payments 
the  said  annuity,  accrued  due  after  the  5th  day  of 
{/y  1795,  to  wit,  on  the  5th  day  of  June  1806,  to  wit, 
fVestminster  aforesaid,  and  the  said  Plaintiff  then  and 
sre  being  a  creditor  of  his  said  Royal  Highness,  and 
ving  and  claiming  to  have  the  said  demand  in  the  said 
3a  above-mentioned  against  his  said  Royal  Highness, 
1  not  deliver  a  particular  in  writing  of  the  said  demand 
ove  in  this  plea  mentioned,  containing  the  nature  and 
lount  of  the  said  demand,  and  signed  by  him  the  said 
aintiff,  to  the  treasurer  or  principal  officer  of  his  said 
oyal  Highness,  at  any  time  within  ten  days  after  the 
:piration  of  the  quarter  of  a  year  in  which  such  demand 
icnied,  according  to  the  form  of  the  statute  in  that  case 

made 
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1807.  made  and  provided  (a);  and  this,  &c.  Wherefore,  &c. 
To  the  remaining  52/.  10s.,  for  the  last  quarter,  a  similar 
plea  was  pleaded  in  bar. 

To  these  pleas  the  Plaintiff  replied  respectively,  that 
'^  he  was  not  nor  hath  been  at  any  time  since  the  said 
quarter  became  due,  a  creditor  of  his  said  Royal  Big- 
ness for  the  said  sum  of  52/.  10s.  or  any  part  thereof,  nor 
did  he  then  have  or  claim  to  have,  nor  hath  he  at  any 
time  since  had  or  claimed  to  have  any  debt  or  demand 
against  his  said  Royal  Highness  for  the  said  sum  of 
52/.  10s.  or  any  part  thereof,  modo  et  formd,  &c.  And 
this,  &c.  Wherefore,  8cc." 

To  these  replications  there  were  special  demunerSi 
assigning  causes  not  necessary  to  be  noticed.  Tke 
Plaintiff  joined  in  demurrer. 

Hey  wood  Serjt.  in  support  of  the  demurrer.  The  con- 
dition of  the  bond  does  not  expressly  state  that  the  De- 
fendant is  not  to  pay  till  default  made  by  the  Prince  of 
Wales,  but  it  is  the  evident  intent  of  the  parties  in  tlie 
transaction  that  such  only  should  be  his  liabUity.  The 
assignment  of  the  annuity  was  with  the  assent  of  his 
Royal  Highness,  and  the  condition  of  the  bond  recites 
that  the  Defendant,  as  a  further  additional  security  for 
the  payment  of  the  said  annuity,  entered  into  the  said 
bond.  Had  the  bond  stopped  there,  no  doubt  could 
have  been  entertained  that  the  Defendant  was  merely 
liable  in  default  of  the  Prince  of  Wales;  but  it  adds, 
that  if  his  Royal  Highness,  or  his  treasurer,  or  the  De- 
fendant should  pay,  then  the  bond  should  be  void.  Bnt 
still  the  Defendant  was  not  to  be  called  upon  till  those 
persons  whose  names  preceded  his  had  been  called  upon. 
The  person  who  purchased  the  annuity  of  Chiffney  did  not 
like  the  single  security  of  the  Prince  of  TKafa%  and  there- 

(a)  35  Gw.  5.  c,  125. «.  7, 

fore 
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fore  the  Defendant  became  an  additional  security ;  bat         1807. 
as  he  was  not  paid  the  purchase^money,  it  is  the  mani-       ^"^^^^^ 
fest  intention  of  the  bond  that  he  is  not  to  be  liable  in  the  v. 

first  instance^  but  only  in  default  of  the  grantor  of  the 
annuity.    The  case  of  Ingoldesby  v.  Steward,!  RoL  Abr. 
409.  pL  2.  (G),Obligation,  is  a  very  old  and  a  very  strong 
case  to  show  how  far  manifest  intent  operates  in  the  con- 
struction of  a  bond.    The  words  of  the  condition  there 
were  '^the  condition  of  this  obligation  is  such^  that  if  the 
above  bounden  A.  B.  do  discharge  the  obligee  of  such  a 
recognizance,  &c.  and  whereas  also  the  above  bounden 
ji.  B.  hath  agreed  to  free  and  discharge  the  said  obligee 
from  two  several  obligations,  &c.    Now  the  condition  of 
this  obligation  is  such,  that  if  the  said  A.  B.  do  save  and 
keep  harmless  the  obligee  of  and  from  the  said  two  seve- 
ral obligations,  then  this  present  obligation  to  be  void  ;'* 
and  it  appearing  from  the  words  of  the  condition  to  have 
been  the  intent  of  the  parties  that  the  condition  should 
extend  to  the  recognizance  as  well  as  the  two  obligations, 
it  was  held  to  extend  to  it  accordingly.    In  this  case  it  is 
only  necessary  to  read  the  beginning  and  end  of  the  con- 
dition together  to  see  what  was  the  intent  of  the  parties. 
{Chambre  J.    The  Defendant  being  a  surety,  may  it  not 
be  considered  that  the  act  of  parliament,  which  dis- 
charges the  demand  as  against  his  Royal  Highness,  un- 
less delivered  in  to  his  treasurer  within  a  given  time,  is  a 
release  to  the  Defendant,  in  the  same  way  as  if  the  de- 
mand had  been  settled  with  the  principal,  and  could  not 
therefore  be  recovered  against  the  surety? — Heath  J. 
Sureties  for  infants  and  feme  coverts  upon  engagements 
iroidable  have  been  held  liable.]    It  wi|s  incumbent  on 
the  Plaintiff  to  do  that  which  would  enable  him  to  reco- 
ver the  arrears  of  the  annuity  from  his  Royal  Highness ; 
and  if  by  his  default  all  remedy  against  his  Royal  High- 
ness is  gone,  has  he  not  thereby  discharged  the  Defend- 
ant, who  is  only  a  surety  ?     To  this  effect  is  Bro.  Abr. 

tit. 
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1807.  tit.  Condition,  pL  127.  and  Dyer,  p.  30.   For  an  annuity, 

whether  charged  upon  land  or  not,  when  assigned,  the 
assignee  has  the  same  remedies  that  the  assignor  had,  and 
consequently  the  Plaintiff,  not  Chiffney,  was  the  person 
who  should  have  enforced  it  against  the  gmntor.  Owent 
Rep.  3.  Baker  v.  Brook,  Moor,  5.  and  MaundCi  case, 
7  Rep.  28.  6.  Undoubtedly  the  annuity  could  not  be 
paid  to  any  person  but  the  Plaintiff,  as  assignee  of  the 
original  grantee,  with  the  assent  and  approbation  of  the 
grantor. 

Bayley  Serjt.  contrd.   It  has  been  assumed  throughout 
the  argument  that  the  Plaintiff  is  the  only  person  who 
could  deliyer  in  a  particular  of  the  demand,  wh^eas  the 
Defendant  should  haye  taken  care  that  Chiffkey  did  all 
those  acts  which  would  enable  his  assignee  to  recover 
from  the  gprantor.    A  particular  delivered  in  by  hio^ 
would  have  satisfied  the  act,  and  yet  it  does  not  follow 
because  he  delivered  in  the  particular  that  he  would  har^ 
been  entitled  to  pajrment     The  original  grantee,  not^ 
withstanding  the  assignment,  is  the  creditor  within  th^ 
meaning  of  the  act  by  whom  the  demand  was  to  b^ 
made,  for  he  is  at  law  the  only  creditor.    To  the  case0 
cited  on  the  other  side  this  short  answer  will  suffice,  vi^» 
that  in  those  cases  the  annuities  were  charged  upon  land^ 
in  respect  to  which  a  privity  arises  between  the  grantof 
and  assignee,  and  the  latter  may  distrain.    It  is  quite 
clear  that  no  action  could  be  maintained  by  the  assignee 
for  a  chose  in  action.  Indeed  the  eommon  forms  of  assign-' 
ment  show  that  all  proceedings  must  be  in  the  name  of 
the  assignor ;  for  there  is  always  a  power  of  attorney  to 
use  his  name.     The  argument  on  the  other  side  rests 
upon  the  assumption  that  the  assignee  ought  to  have  made 
the  demand,  and  that  failing,  the  whole  argument  fails- 
By  the  condition  of  the  bond  the  Defendant  undertakes 
that  if  the  Prince  of  fVales  or  his  treasurer  does  not  pay 

the 
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the  annnfty  he  will.    Neither  the  Prince  of  Wales  nor  1807. 

his  treasurer  have  paid^  and  it  is  not  true  that  they  have      ^^"^^"^^ 
been  prevented  paying  by  any  neglect  of  the  Plaintiff.  ^  ». 

Indeed  they  might  have  paid  voluntarily  without  any  de- 
mand or  particular  delivered.  Before  the  CJourt  can 
pronounce  upon  the  equitable  rights  of  the  Plaintiff 
under  this  assignment^  they  must  see  the  deed  of  assign- 
ment. But  whatever  the  effect  of  such  a  deed  may  be  in 
equity^  still  the  original  grantee  remains  the  creditor  of 
the  grantor  at  law. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Hbath  J.    The  question  is.  Whether  this  be  a  good 
plea?    It  is  contended  in  support  of  the  demurrer,  that 
the  Defendant  is  niot  bound  to  pay  according  to  the 
I    terms  of  the  condition  of  the  bond,  but  in  default  of  the 
I    Prince  of  Wales.    It  seems  to  be  admitted  that  such  is 
i    not  the  literal  construction  of  the  condition  of  the  bond. 
ii    In  truth  the  plain  import  of  the  condition  is,  that  the 
^1    Plaintiff  shall  be  at  liberty  to  sue  the  Defendant  without 
y^  having  recourse  to  the  Prince  of  Wales.    But  it  is  urged 
|l  that  the  condition  of  the  instrument  must  be  qualified  by 
^  the  precedent  recital,  and  by  reference  to  the  statute 
^^  stated  in  the  plea,  from  whence  the  intention  of  the 
I  parties  ought  to  be  collected.    The  recital  simply  states 
.^    the  agreement  for  the  assignment,  the  consideration  of  it, 
^    and,  what  has  been  much  relied  on,  the  assent  of  the 
I    Prince  of  Wales.    That  assent  cannot  vary  the  construc- 
f    tion  of  the  condition.    It  was  proper  and  decorous  for 
the  original  grantee  to  apply  for  such  assent ;  it  was  a 
prudent  and  indispensable  precaution  in  the  Plaintiff  to 
require  it,  lest  after  the  purchase  the  grant  of  the  annuity 
might  be  impeached  as  having  been  improperly  obtained. 
There  can  be  no  doubt  but  that  the  generality  of  the  con- 
dition 
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1807.  dition  might  be  restrained  by  the  apparent  iatention  of 

the  parties  on  the  face  of  the  instrument  itself;  but  we 
are  of  opinion  that  no  such  intention  can  be  collected 
from  thence.  It  has  been  argued  that  this  is  merely  an 
additional  security^  and  that  by  reason  of  the  Plaintiff's 
default  in  not  delivering  the  particular^  the  arrearages  for 
a  quarter  are  lost.  It  is  not  true  that  they  are  lost;  for 
if  the  Plaintiff  recovers  against  the  Defendant,  the  De- 
fendant will  have  a  right  to  recover  against  the  treasurer 
of  the  Prince  of  Wales,  as  for  so  much  money  paid  to 
the  use  of  the  Prince  o(  Wales,  as  in  the  ordinary  case 
when  the  surety  pays  the  debt  due  from  the  principal. 
If  the  construction  contended  for  by  the  counsel  of  the 
Defendant  were  to  obtain,  the  Plaintiff  would  not  have 
that  for  which  he  contracted,  because  he  contracted  for 
an  annuity  payable  quarterly ;  but  if  he  were  first  to  pro- 
secute his  claim  against  the  treasurer  of  the  Prince  of 
Wales,  and  not  to  prosecute  it  till  the  Prince  of  WaJu 
was  in  default,  he  must  at  least  wait  three  months.  It 
remains  to  be  considered  whether  it  behoved  the  Plaintiff 
to  have  delivered  a  particular  in  writing  of  this  demand 
to  the  treasurer  of  the  Prince  of  Wales,  within  ten  days 
after  the  expiration  of  the  quarter  of  the  year  in  which 
such  demand  accrued  ;  and  this  seems  to  be  the  principal 
point  in  the  cause.  1st.  It  may  be  answered,  that  the 
annuity  became  due  on  the  quarter  day  ;  that  the  De- 
fendant might  have  been  sued  the  next  day,  and  there 
could  have  been  no  default  till  the  end  of  ten  days. 
The  subsequent  laches  of  the  Plaintiff,  if  any ,  could  never 
divest  a  right  of  action  which  had  once  attached.  2dlT. 
The  argument  proves  too  much ;  for  if  it  were  the  duty 
of  the  Plaintiff  to  deliver  a  particular,  he  must  have 
waited  for  three  months  before  the  Prince  of  Waks  was 
in  default,  and  he  might  sue  the  treasurer.  If  he  most 
sue  the  treasurer,  and  if  he  should  obtain  a  verdict,  it 
only  remained  a  charge  on  the  fund  to  bo  paid  at  the 

good 


c 
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good  pleasure  of  the  treasurer,  after  previous  judgments  1807. 

had  been  satisfied ;  and  I  cannot  say  that  the  Prince  of 
Wales  would  be  in  default  until  the  ^hole  course  was 
run.  It  is  impossible  to  read  the  condition  of  the  instru-  O'Killy. 
ment,  and  to  put  such  a  construction  on  it.  If  the  De- 
fendant had  it  in  view  to  charge  the  fund  in  the  hands 
of  the  treasurer  with  this  debt  in  the  first  instance,  and 
to  make  himself  only  liable  in  default  of  that  fund,  it 
was  his  folly  not  to  have  taken  from  the  Plaintiff  some 
covenant  which  might  have  produced  that  effect ;  but 
would  the  Plaintiff  have  submitted-to  those  terms  1  It 
seems  clearly  to  us  that  it  was  the  intention  of  the  Plain- 
tiff to  have  it  in  his  power  to  call  on  the  Defendant  in 
the  first  instance,  without  having  recourse  to  the  fund 
*of  the  Prince  of  Wales,  and  that  the  terms  of  the  condi- 
tion are  well  adapted  to  that  purpose. 

Judgment  for  the  Plamtiff. 


Maidment,  Demandant,  v.  Jukes  and  Another,  j^^^  4t|,. 

Tenants. 

nnHE  Demandant  in  this  writ  of  right,  having  disco-  The  Court  will 
vered  a  mistake  in  his  count,  obtained  a  side-bar  ^  P*™'  ^ 

.  Demanaant  m  a 

rule  to  discontinue.  writ  of  right  to 


ducontmue. 


Cockell  Serjt.  on  a  former  day  obtained  a  rule  nisi  to 
discharge  the  above  rule,  and  cited  Cbarlwood  v.  Jfor- 
gan,  ante.  vol.  1.  p.  64. 

Williams  and  Best  Serjts.  now  showed  cause,  and  pro- 
duced an  aflSdavit,  stating  the  mistake  to  be  an  omission 
of  one  step  in  a  descent  from  the  grandfather. 

The  Court  said  they  would  not  assist  the  Demandant, 
and  mafle  the  rule  absolute,  with  costs. 
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1907. 


Ar««  iitb. 


inriNfe  sercnl 


liibted.  if  a  writ 
of  «nor  be  uraed 
ia  tbocftose  tried, 
Uid  tiemtioa 
tikwi  out  for  want 
of  k«U  io  error 
beuif  duly  yni  in, 
•■d  the  writs  of 
trror  be  issued  in 
tlw  och»  causes 
aid  bail  duly  put 
ia»  azecution  in 
tKoso  causes  is 
Ikerefore  stayed ; 
for  tbo  consoli- 
datioQ  rule  only 
relates  to  the 
Ttidict. 


Aylwin  V.  Favinb. 

^HE  Plaintiff  in  this  case  having  brought  actions 
against  the  Defendant  and  several  other  under- 
writers upon  a  policy  of  insurance,  a  consolidation  nde 
was  obtained,  by  which  it  was  ordered  that  the  several 
parties  should  be  bound  by  the  verdict  to  be  given  in  a 
cause  of  Aylwin  v.  Wylie.  That  cause  having  beea 
tried,  and  a  verdict  found  for  the  Plaintiff,  the  Delai- 
dant  brought  a  writ  of  error ;  but  having  omitted  to  put 
in  bail  in  error  within  due  time,  the  Plaintiff  took  out 
execution.  The  Defendant  in  the  present  action  then 
brought  a  writ  of  error,  and  put  in  bail,  notwithstanding 
which  the  Plaintiff  moved  for  leave  to  sue  out  execution 
against  him. 

Shepherd  and  Best  Serjts.  contended,  that  as  the  seve- 
ral Defendants  were  bound  to  abide  the  event  of  Ajjl- 
win  V.  fVylie,  and  the  Plaintiff  in  that  case  was  entitled 
to  sue  out  execution,  he  was  also  entitled  to  do  so  in 
the  other  causes. 


Sellon  Seijt.  contri  insisted  that  the  effect  of  the  con- 
solidation rule  was  confined  to  the  event  of  the  verdict; 
and,  therefore,  notwithstanding  the  neglect  of  Wtftit 
to  put  in  bail  in  error,  the  Defendants  in  each  of  the 
other  causes  were  entitled  to  stay  execution  by  their 
writs  of  error. 


Sir  James  Manspibld  C.  J.  The  form  of  the  con- 
solidation rule  decides  this  motion ;  which  is,  that  the 
proceedings  in  the  several  causes  shall  be  stayed,  and 

that 


Aylwin 
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that  the  parties  shall  be  bound  by  the  verdict  to  be  1807. 

given  in  the  cause  of  Jylwin  v.  Wylie,  if  that  shall  be 
to  the  satisfaction  of  the  Judge  and  the  Court.    How^ 
then^  can  we  say  that  this  rule  deprives  the  Defendants         Fa  vims. 
in  any  of  the  actions  from  bringing  writs  of  error  ?   It  is 
admitted  that  in  the  action  tried,  the  Defendant  was  en- 
titled to  bring  a  writ  of  error.    Then  why  should  the 
other  Defendants  be  precluded  ?   It  is  conteiided,  how- 
>     ever,  that  as  the  Defendant  in  the  action  tried  has  been 
I    prevented  by  a  blunder  from  rendering  his  writ  of  error 
I    effectual,  that  blunder  shall  aftect  the  other  Defendants. 
I    But  there  is  nothing  in  the  rule  to  authorize  that  posi- 
I    tion.    The  order  relates  solely  to  the  verdict 


f 


The  other  Judges  concurring. 

Rule  discharged. 


CoRDBN,  Demandant,  Hall,  Tenant,and  Colclough,        May  iitb. 

Vouchee. 


^  C^HEPHERD  Serjt.  moved  for  leave  to  amend  a  com-  The  Court 
e<        mon  recovery,  by  inserting  the  word  "  tithes."  amended  « reco- 

■^  J>     J  &  very  of  the  17  G. 3. 

*  by  inserting  the 

9i      The  recovery  was  suffered  in  Hilary  term,  17  Geo.  8.  word  •'tithee,'* 
and  no  mention  of  tithes  was  made  therein,  because  the  *?**  ^««  ^  letd 

'  the  neei  hmnng 

attorney  who  prepared  it  was  not  aware  that  the  vouchee  conveyed  all  the 
CI  was  entitled  to  them.     It  was  stated,  however,  by  affi-  iw«ditwnenu  late 

df  C  C  deceaaed 

ft   davit,  that  he  had  lately  discovered  that  Mr.  Colclough.  ^^  jiad  denwd ' 
ft  the  uncle  of  the  vouchee,  was  entitled  to  them,  and  that  all  hij  heiedita- 
g  it  was  the  intention  of  the  vouchee  that  the  deed  to  lead  "^^  to  M.  to 

the  Toucheef  and 

u   the  uses  and  the  recovery  should  comprise  all  the  estate  ^  appearing  to 
and  interest  which  had  passed  to  him  by  the  will  of  his  have  been  htdy 
uncle,  who  had  devised  to  him  aU  his  lands,  tenements,  ^^"^/^  *^   ^ 

*  »_      /.   rr  the  deviiurwaa 

I    and  heditaments  at  M.  in  the  pansh  of  Hearne  in  the  entitled  to  the 

tithes  of  JU.  (a) 
(a)  But  see  PhiUipt,  Demandant,  2  B.  £c  B.  105. 


^^..^A. 
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1807.         county  of  Derby,  in  tail.    The  deed  to  lead  the 


CORDKV, 


was  executed  on  the  3nd  January  1777,  and  conveye^^^ 
minindmt.flfr,    among  other  things,  all  the  hereditaments  late  of 

Cokhmgh,  Esq.  deceased  and  all  the  hereditaments 
the  said  C.  Coklough,  party  thereto,  in  the  county 
Derby. 

7%e  Court  gave  leave  to  amend. 


Sir  Jambs  Mansfield  C.  J.  was  absent  during  the 
whole  of  this  term  from  indisposition. 


END   OP   EASTER   TERM. 
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IN   THK 


eottit0  of  eommott  piiajs, 


AND 


XCHEQUER-CHAMBER, 


IN 


TRINITY  TERM, 


he  Forty-seventh  Tear  of  the  Reign  of  Gborgb  III. 


Kenman  t;.  Beak.  juim  itt 

r  this  case  a  question  arose^  Whether  a  declaration  A  dacUxatioii 
»uld  be  filed  de  bene  esse  after  the  expiration  of  the  '^,  '*.."*t 
it  days  allowed  for  the  appearance  of  the  Defendant  ?  the  tun*  for  the 

Defendant*!  «p- 

hepherd  Serjt  contended  that  there  was  a  distinction  ^^^hetii^i,^ 
his  respect  between  those  cases  where  the  process  proceu  be  baiUUa 
I  bailable  and  those  where  the  process  was  not  bail-  omotbailihie. 
3 ;  insisting  that  though  in  the  latter  the  declaration 
Id  not  be  filed  de  bene  esse  after  the  eight  days,  yet 
t  in  the  former  it  might 

*€st  Serjt.  contri. 

OL.  II.  2H  The 
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1807.  The  Court  were  of  opinion  that  there  was  no  distinc — 

tion  in  this  respect  between  the  two  classes  of  cases,  an 
referred  to  Baker  t.  Cooper ,  6  Term  Rep.  548.  as  an  en, 
press  authority  to  show  that  the  declaration  could  n 
be  filed  conditionally  after  the  time  for  appearance 
expired. 


June  Ist.  NORVILLE   V.   St.   BaRB^. 

In  an  action  on       HTiHIS  was  an  action  on  a  policy  of  insurakice.    TIi< 
a  po  cy  o  insur-  ^^      ^^^  tried  before  Sir  Jaines  Mansfield  Ch.  XI 

ance  on  a  ship  h-  <^ 

censed  by  the  Faui  at  the  GuUdliall  Sittings  after  last  Michaelmas  term, 

India  Company  to  ^hctt  the  following  facts  appeared  in  evidence, 
v^e  {^JEng-        The  policy,  dated  3rd  July  1801,  was  upon  the  ship 

lond  to  the  Cape,  and  cargo  of  the  VenuSf  Charles  Bishop,  master,  at  anrf 

from  thence  to  the  f^^^  ^j^^  Q       ^jr  q^^j  fj       ^^  Botanu  Bay,  Porl  Jack' 

Paeifie  Ocean  and  ■■,       ,  ^  ^t 

north-west  coast      ^^^f  ^^  ^^  Other  ports  and  places^  in  Neiv  South  ffWes, 

13^  America,  and       ^ew  Holland,  Van  Diemen*s  Land,  or  in  the  islands  adja- 

ere  to  se     le      qq^^^  and  all  or  any  ports  and  places  backwards  andfor- 

cargo  from  London,  ^  ''  '^  ^ 

and  trade,  and  traf-  wards,  or  in  any  Other  manner  beyond  Cape  Horn,  all  or 

fie,  and  procijre,  any  islauds  and  all  ports  and  places  in  the  East  InditSy 

aeU  the  produce  or  P^^^^>  China,  or  ou  the  uorth-west  coast  of  America, 

manufactore  of  and  to  and  from  all  ports  and  places  of  whatsoever  dene- 

those  parts,  and  to  mination  where  vcr  after  her  departure  from  the  Cape  of 

proceed  from  . 

thence  to  Japan,  Good  Hope,  and  at  all  times  whensoever  until  her  safe 
Korrea,  and  Can-  arrival  and  final  discharge  at  Canton,  with  leave  to  sell, 
ton,  and  there  to     re-sell, barter, exchange  and  re-exchangeproperty,aiidto 

oispose  Of  toe  car* 

go  procured  on  load  or  Unload  in  part  or  whole  at  all,  every,  or  any  pert 
the  north-west        q^  place,  without  inquiring  into  the  regularity  or  irregn- 

and  then  rei*i!im*to  ^^^^7  ^^  ^^^  proceedings ;  to  continue  and  endure  dnring 
England ;  (which  her  abode  there,  and  further  until  she  should  be  arrived  as 
Ucence  was  to  be     abovc ;  with  Icavo  to  touch  and  trade  at  all,  any,  or  erefy 

in  force  for  tliree  _     _  .it-.         «■     «.         «^        .       >^.  j 

years.)  The  Court  po^ts  and  placcs  m  the  Last  Indies,  Persia,  China,  and 

held  tliat  a  ship 

which  was  lost  in  the  Pacific  Ocean,  after  having  abandoned  all  intention  of  proceeding  to  Conf^' 
protected  by  the  licence. 

at 


NORVILLI 
V. 

St.  Barbb. 


IN  THB  FORTY-SBVBNTH  Ybar  OP  GEORGE  III.  485 

at  all  ports  and  places  of  whatever  denomination  or  in  1807. 

whatever  latitude  or  longitude,  either  in  her  outward  or 

homeward-bound  voyage,  and  that  it  should  be  lawful 

for  the  said  ship  to  proceed  and  sail  to  and  touch  and  stay 

at  any  ports  or  places  whatsoever,  particularly  any  port, 

place,  or  island  between  Cape  Horn  and  the  sea  otKamt- 

skatka,  and  all  islands  after  her  departure  from  Botany 

Bay  or  Port  Ja^ckson  of  whatsoever  discription,  or  in  any 

longitude  or  latitude,  without  reference  to  quality,  condi- 

tioi?,  govemmwit  or  jurisdiction,  either  in  her  outward  or 

homeward-bound  voyage,  or  both,  without  being  deemed 

in  any  manner  a  deviation  or  the  least  infringement,  and 

without  prejudice  to  the  insurance ;  and  after  her  final 

discharge,  on  her  homeward-bound  voyage  to  England  ; 

valued  on  ship  at  5800/.,  and  on  goods  as  interest  should 

be  declared,  either  by  advice  f^om  the  Cape  of  Good  Hope 

or  elsewhere^  with  liberty  to  sell,  barter,  exchange,  load 

I    or  unload  the  interest  in  part  .or  whole  at  all  ports  and 

\    places  of  whatever  denomination,  or  in  whatever  latitude 

f  or  longitude,  and  to  return  20Z.  per  cent,  for  all  short  in- 

).  terest  at  twenty  guineas  per  cent,  to  return  16  per  cent. 

\  for  such  part  of  the  interest  as  might  cease  with  the  ship's 

arrival  at  Botany  Bay  or  Port  Jackson.  The  Venus  sailed 

from  England  in  January  1801,  under  a  licence  from  the 

East  India  Company  by  indenture,  dated  29th  of  October 

ISQO,  between  the  Company  and  George  Bass,  James 

Creighton,eiiid  Charles Bishop,hyvfhich,it[ter  reciting  the 

exclusive  right  of  the  Company  and  the  statute  83  Geo.  3. 

*  r.  52.  and  that  Bass  and  Creighton  had  formed  a  design  to 

-  engage  in  an  adventure  from  London  to  the  Cape  of  Good 
.  Hope,  and  from  thence  into  the  Pacific  Ocean,  and  to  the 
■  north- west  coast  o{  Ainerica,  in  sending  the  Venus  thi- 

-  ther  for  the  purpose  of  disposing  of  a  cargo  of  goods,  to 
be  procured  in  London,  and  at  the  Cape  of  Good  Hope, 
and  of  fishing,  and  purchasing  and  procuring  goods,  the 
produce  and  manufactilre  of  those  parts,  and  to  proceed 
from  thence  to  the  isles  of  Japan,  and  the  costs  of  Aor- 

3  H  2  rea 


/ 


Ocean,  and  to  the  north-west  coast  of  AmericOy  a 
to  sell  and  dispose  of  thc^  cargo  to  be  carried  in 
ship  from  London,  and  to  fish,  trade,  and  traffic 
procure  and  afterwards  sell  and  dispose  of  sad 
wares,  and  merchandizes,  as  should  be  the  pn 
manufacture  of  those  parts,  and  to  proceed  from  t 
the  isles  of  Japan,  and  the  coasts  of  Karrea  and 
and  there  to  dispose  of  their  cargoes  procured 
north-west  coast  of  America,  and  then  to  Tetnm 
land,  subject  to  the  covenants  and  restrictions  tb 
ter  contained.  Boss  and  Creighton  thencovenante 
fourteen  days  after  the  sailing  of  the  ship  to  delivi 
Company's  secretary  a  correct  list  of  all  perst 
goods  on  board  under  a  penalty  of  1000/. ;  that  1 
should  proceed  to  the  north-west  coast  of  jinu 
fore  she  went  to  Japan,  Korrea,  and  Canton. 
was  provided  that  the  ship  should  not  go  to  any 
China  but  Canton,  or  to  any  place  to  the  westwai 
river  of  Canton,  on  pain  of  being  deemed  tradinj 
the  Company's  limits  without  licence,  except  in 
unavoidable  accident.  And  diey  covenanted  tha 
forty-eight  hours  after  the  ship's  arrival  at  Ca 
other  place  where  the  Company  shonld  have  a 
ment,  factory,  or  resident,  the  master  shonld  di 
true  list  of  all  persons  on  board,  and  an  aoGOunt^ 
had  become  of  all  others  who  sailed  from  EngUm 
true  account  of  all  the  goods  and  stores  on  boa 
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person  sailing  with  the  said  ship  should  remain  within  the  1807. 
Company's  limits  after  the  departure  of  the  said  ship ;  that 
it  was  provided  that  the  licence  should  not  authorize  the 
idling  or  disposal  of  any  goods,  the  produce  of  Europe,  in 
CSUna;  that  all  money  to  be  received  in  China  should  be 
pttid  into  the  Company's  treasury  for  bills  to  be  drawn 
(m  the  Court  of  Directors  at  865  days ;  that  the  licence 
dKiiild  not  authorize  the  shipping  any  goods  at  Canton 
BOLcept  sea  stores,  nor  the  bringing  to  Europe  any  goods 
Hie  produce  of  China,  or  other  goods,  except  as  before- 
Bteiitioned,  nor  the  carrying  any  goods  except  as  afore- 
Hdd  to  North  America  or  the  West  Indies,  nor  the  selling 
iny  goods  except  as  aforesaid  to  any  person,  or  the  de- 
[hrery  of  any  goods  except  as  aforesaid  to  any  other  ship 
fiir  the  purpose  of  being  brought  to  Europe  or  carried  to 
pTarth  America  or  the  West  Indies:  that  three  days  before 
Ifce  sailing  of  the  ship  fron  Canton,  or  other  place  where 
the  Company  should  have  a  resident,  the  master  should 
deliver  a  true  list  of  all  goods  shipped  or  to  be  shipped 
it  that  place,  and  that  the  Company's  servants  should  be 
it  liberty  to  search;  and  that  no  person  belonging  to 
■By  of  the  Company's  ships  should  be  received  on  board 
without  the  express  consent  of  the  commander  of  such 
ihip.  Bass,  Creighton,  and  Bishop,'iheu  covenanted  duly 
to  pay  all  customs  and  fees  at  Canton,  and  comply  with 
all  other  regulations  of  the  Chinese  government,  and  to 
pbeerve  various  other  rules  for  the  conduct  of  the  ship 
apd  crew  at  Canton;  that  no  person  engaged  in  the 
adventure  should  pay  any  money  into  the  hands  of  any 
finreigners  or  foreign  company,  or  borrow  from  or  sell 
to  them  at  Canton^  or  on  the  coasts  of  Japan  or  Korrea, 
without  the  Company's  licence ;  that  if  the  Venus  should 
be  lost,  and  the  adventure  should  be  pursued  in  any  other 
ship,  such  ship  should  be  liable  to  the  same  covenants. 
And  it  was  provided  that  the  licence  should  not  autho- 
rise the  sending  any  ship  but  the  Venus  within  the  Com- 
peny's  limits,  nor  the  Venus  for  more  than  .one  voyage, 
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1807.  nor  authorize  her  to  remain  within  the  Ck)mpany*s  li- 

mits more  than  three  years  from  the  date  of  the  licence. 
And  that  on  her  return  from  within  the  limits,  or  the 
St.  Barbi.       expiration  of  three  years,  whichever  should  first  happen, 

the  licence  should  cease.  The  Venus  arrived  at  Botany 
Bay  in  October  1801,  after  which  she  sailed  to  Otaheite 
for  a  cargo  of  pork,  and  returned  to  Botany  Bay,  and 
again  sailed  from  thence  in  February  1803,  but  was 
never  heard  of  any  more. 

On  the  part  of  the  Defendant  it  was  contended,  that 
it  was  evident,  from  the  date  of  the  ship's  leaving  JBo/a»y 
Bay  the  second  time,  that  the  voyage  described  in  the 
licence  and  the  policy  had  been  abandoned. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  consider 
whether  it  was  possible  for  the  ship,  after  leaving  Botany 
Bay  the  second  time,  to  go  to  the  north-west  coast  of 
America,  from  thence  to  Canton,  and  get  out  of  the 
limits  of  the  East  India  Company's  charter  on  her  re- 
turn to  Europe,  within  the  three  years  limited  by  the 
licence.     The  jury  found  a  verdict  for  the  Plaintiff. 

A  rule  having  been  obtained,  calling  upon  the  Plain- 
tiff to  show  cause  why  this  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  founded  not  only  upon  the 
evidence  at  the  trial,  but  upon  a  letter  of  the  captain 
not  produced  at  the  trial. 

Shepherd  and  Best  Serjts.  now  argued  in  support  of  the 
rule.  The  voyage  insured  would  have  been  altogether 
illegal,  being  contrary  to  the  exclusive  privilege  of  the 
East  India  Company,  were  it  not  for  the  licence  granted 
by  the  Company.  And  any  insurance  upon  such  a 
voyage  would  be  illegal  and  void,  Camden  v.  Anderson, 
6  Term  Rep.  723.  Unless,  therefore,  the  licence  has 
been  strictly  complied  with,  the  assured  cannot  recover. 
The  termini  of  the  voyage  described  ip  the  licence  are 
England  and  Canton,  The  licence  authorizes  one  voyage 
only,  viz.  from  England  to  the  Cape,  from  thence  to  the 
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Pacific  Ocean  and  the  north-west  coast  of  America,  there  1807. 
to  sell  the  cargo  carried  from  London,  and  from  thence  to  ^J^*^^^^^ 
the  isles  of  Japan  and  the  coasts  of  Korrea  and  Canton,  ^  _»• 
th^re  to  dispose  of  the  cargo  procured  on  the  north-west 
coast  of  America.  The  terminus  ad  qitetn  was  Canton; 
and  if  this  terminus  ever  was  abandoned,  the  terms  of  the 
licence  were  violated.  It  is  true  that  an  intended  devia- 
tion will  not  vitiate  a  policy,  if  the  loss  takes  place  be- 
fore the  ship  arrives  at  the  dividing  point.  Foster  v.  Wil- 
mer,  2  Stra.  1249.  Carter  v.  Royal  Exchange  Assurance 
Company,  ibid.  Kewley  v.  Ryan,  2  H,  BL  343.  In  the 
case  of  a  deviation,  the  termini  of  the  voyage  remain ; 
though  the  course  by  which  the  terminus  ad  quern  is 
sought  be  changed.  But  where  the  terminus  ad  quern  is 
changed  9  it  is  not  a  deviation  but  an  abandonment  of  the 
voyage.  And  such  an  abandonment,  at  whatever  time  it 
takes  place,  whether  before  or  after  the  arrival  of  the  ship 
at  the  dividing  point,  discharges  the  underwriters.  Woold- 
ridge  v.  Boydell,  Doug.  16.  Way  v.  Modigliani,  2  Term 
Rep.  30.  In  Murdoch  v.  Potts,  Park's  Insur.  299.  where 
the  insurance  was  on  freight  at  and  from  Bourdeaux  to 
Virginia,  the  assured  failed  to  recover,  because  it  appeared 
that  the  goods  were  not  consigned  to  Virginia,hut  that  the 
ship  was  only  to  call  there  for  orders.  In  the  present  case, 
if  the  captain  did  not  intend  to  go  to  Canton  with  a  cargo 
obtained  on  the  north-west  coast  of  ^menca,he  abandoned 
the  voyage  insured ;  and  it  is  evident  from  the  dates,  and 
also  from  the  letter,  tliat  be  could  not  have  intended  to  do 
so.  The  licence  was  granted  upon  condition  that  the  cargo 
obtained  on  the  north-west  coast  of  America  should  be 
sold  at  Canton.  It  was  a  benefit  to  the  Company  that  it 
should  be  sold  there,  and  if  the  condition  has  been  vio- 
lated the  voyage  is  illegal.  If  Canton  is  not  to  be  con- 
sidered as  the  terminus  of  the  voyage  in  the  policy,  there 
is  no  terminus  ad  quern,  and  the  policy  must  be  consider- 
ed as  a  time  policy  for  three  years,  which  is  void,  it  being 
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1807.  unlawful  to  effect  any  time  policy  for  a  greater  length  of 

time  than  one  year.     85  Geo.  3.  c.  63.  s.  12. 

Bayley  Serjt.  controt.  The  single  question  is.  Whether 
the  captain  was  bound  to  go  to  Canton  ?    There  is  no 
clause  in  the  licence  which  imposes  any  such  condition. 
The  cluef  object  of  the  licence  seems  to  have  been  to  im- 
pcK»  ceitain  restrictions  in  case  the  ship  should  go  to 
r«x/M.  The  settlements  of  the  East  India  Company  are 
aD  simled  to  the  westward  of  the  river  of  Canton  ;  and 
^  fiamce  expressly  prohibits  any  trade  to  the  westward 
1^"  tkat  liver.   But  the  Company  have  a  factory  at  Om- 
tmu  aad*  therefore,  in  case  of  the  arrival  of  the  ship  at 
tikat  pardcolar  place,  it  is  stipulated  that  oertam  ooiidi- 
tMfef  sloJl  be  complied  with.    Under  diis  licence  the 
cipcaa  wms  at  liboty  either  to  return  to  Emglamd  after 
Tr»iiKt»  Ae  Psr^  Ocaeoii,  or  if  he  wait  to  the  north- 
w^KC  c^wst  4t  Amniem  he  was  to  proceed  to  the  isles  of 
Jbp«HL  f  «rrML«r  C4DHte,  and  theie  dispose  of  the  cargo 
Mttow^iKikfiHtth-wcst  coast  of  ^«ema.  The  Imn- 

iC  Af  TOjagT,  therefore,  was  chlKr  Buglmd 
K  nothing  in  the  licence  whkkvBstiaiiu 
Air  ^aik  4C  Ar  cHjo  obtained  in  the  Pac^  Onm  to  aoy 
punumUtt  fimtft.  TW  captain  might,  therefam^iHiira  to 
J^HOkmimiA  if ;  and  then  the  licence  wonM  havie  ended. 
|:'}iM'  capiaiB  was  bound  to  proceed  to  Cmt^mn  becanse 
KM^M  i$  mentioned  in  the  licence,  it  may  cqvrik beam- 
nmdcd  that  he  was  bound  to  fish,  and  to  do  rrerv  other 
act  t^  which  the  licence  applies,  and  to  go  mm  onlj  to 
J^qrmm^  <«r  KorrtOy  or  Canton,  but  to  all  three  of  diem. 
Tho  trade  in  the  Pacific  Ocean  was  not  likely  to  intofere 
with  tho  trade  of  the  Company,  and  therefore  no  re- 
strictions an>  imposed ;  but  the  trade  at  Canton  might  be 
ii\jurious  to  the  interests  of  the  Company,  and  therefore 
notations  are  made.    If,  indeed,  the  captain  goes  to 
Canton y  he  must  previously  go  to  the  north-west  coast  of 
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America,  and  take  in  ber  cargo  there.  The  object  of  this         1807. 
danse  (a)  is  evidently  to  prevent  the  sale  of  the  cargo       j^^^^^^ 
lom  interfering  with  the  Company's  sales  at  the  same  v. 

,  St.  Babbs. 

place. 

Cur.  adv.  vult. 

On  this  day  Sir  Jambs  Mansfibld  Cb.  J.  delivered 
the  opinion  of  the  Coort. 

**  This  is  an  action  against  the  Defendant  as  under- 
irriter  upon  a  policy  of  insurance  of  such  a  description 
iSy  I  believe,  never  before  was  put  on  paper,  and,  I  hope 
those  who  are  concerned  in  getting,  or  in  making  insur- 
mees,  will,  in  future,  have  their  contracts  made  in  a 
tbnn  rather  more  intelligible.  What  the  voyage  was,  that 
iras  insured  on  this  policy,  it  is  next  to  impossible  to  say; 
but,  however,  that  policy  is  certainly  to  be  construed  in 
fiivour  of  the  assured,  and  most  strongly  against  the  as- 
surer^  the  underwriter.  It  was  supposed  at  the  trial,  and 
piobably  it  was  so  intended  to  be  by  the  parties,  that  the 
voyage  in  question  was  a  voyage  to  Ckmton,  and  that  this 
was  an  insurance  simply  from  the  Cape  of  Good  Hope  to 
Camion.  Now  upon  reading  the  policy  we  find  it  is  fh>m  the 
Cape  of  Good  Hope  to  Botany  Bay,  Port  Jackson,  or  all 
ports  and  places  in  New  South  Wales,  New  Holland,  Van 
IMeman's  Land,or  the  islands  adjacent,  and  all  or  anyports 
and  places  backwards  and  forwards,  or  in  any  other  man- 
ner beyond  Cape  Horn,  all  or  any  islands,  and  all  ports 
and  places  in  the  East  Indies,  Persia,  China,  or  on  the 
north-west  coast  of  America;  and  to  and  from  all  ports 
and  places  of  whatsoever  denomination  wherever  after 
her  departure  from  the  Cape  of  Good  Hope,  and  at  all 
times  whatsoever  until  her  safe  arrival  and  final  discharge 
at  Canton''  Stopping  here  one  would  suppose  that  the 
TOjrage  in  contemplation  was,  clearly,  to  end  at  Canton. 

{a)  33  G«9.  3.  c.  5t.  i.  78. 

Then 
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1807.  Then  it  goes  on—''  With  leave  to  sell  and  re-fielly  barter, 
exchange  and  re-exchange  property ;  and  to  load  or  on- 
load in  part  or  whole,  at  all,  every,  or  any  port  or  place, 
without  inquiry  into  the  regularity  'of  her  proceedings/' 
And  then  ''  to  continue  and  endure,  during  her  abode 
there,  and  further,  until  she  shall  be  arrived  as  aboTe/' 
That  must  mean  until'  her  arrival  at  Canton.  "  With 
leave  to  touch  and  trade  at  all,  any,  or  every  pcnrts  and 
places  in  the  East  Indies,  Persia,  China,  and  at  all  ports 
and  places  of  whatever  denomination,  or  in  whaterer 
latitude  or  longitude,  either  on  her  .outward  or  hom^ 
ward-bound  voyage/'  Now  what  could  be  meant  by 
these  words,  if  Canton  was  her  place  of  final  dischaiget 
Nor  does  it  stop  there,  but  it  goes  on  again, ''  It  shaD  be 
lawful  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
ports  and  places  whatsoever, particularly  any  port,  place, 
or  island  between  Cape  Horn,  and  the  sea  of  KamtskaUu, 
and  all  islands  after  her  departure  from  Botany  Bag  or 
Port  Jackson  ;  of  whatever  description ;  or  in  any  longi- 
tude or  latitude;  without  reference  to  quality,  condition, 
government,  or  jurisdiction,  either  in  her  outward  or 
homeward-bound  voyage,  or  both,  without  being. deemed, 
in  any  manner,  a  deviation,  or  the  least  infringement, 
and  without  prejudice  to  this  insurance."  And  after 
her  final  discharge  she  is  insured  in  her  homeward-bonnd 
voyage.  Now,  as  I  have  said  already,  this  instrument, 
that  is,  this  policy  of  insurance,  is  to  be  taken  most 
strongly  against  those  who  make  it,  and  most  favouiablj 
for  those  to  whom  it  is  made,  as  every  contract  is.  A 
great  deal  was  said  at  the  trial,  and  very  properly  said, 
certainly,  that  this  policy  must  be  understood  with  re- 
ference to  the  known  course  of  trade  of  ships  that  go 
into  the  Pacific  Ocean,  into  which  none  can  legally  enter 
without  licence  of  the  East  India  Company ;  the  terms 
of  that  licence,  and  the  course  of  this  trade,  must  betaken 
into  consideration  on  this  insurance,  and  the  consequence 
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of  that  would  be,  with  respect  to  this  wild  contract,  the  1807. 

like  to  which  no  one,  I  believe,  ever  saw  before,  that 
after  the  three  years  were  expired,  to  which  the  licences 
of  the  Eiist  India  Company  are  always  limited,  the  insur-       ^'^'  ^^  ""■• 
ance  would  be  at  an  end ;  for  if  not,  it  would  be  a  still 
wilder  contract  than  it  appears  to  be  on  the  face  of  it. 
At  the  trial  the  only  question  was.  Whether  this  ship 
had  abandoned  her  voyage  to  Canton  ?  and  I  left  it  to 
the  jury  to  consider  whether  the  captain  had  or  had  not 
abandoned  that  voyage.    The  jury,  on  the  evidence  be- 
fore them,  were  of  opinion,  and  I  think'  rightly,  that  the 
captain  had  not  abandbned  that  voyage.    Now  applica- 
tion is  made  for  a  new  trial  on  the  ground  that  a  letter 
has  been  since  found.    But  on  a  motion  for  a  new  trial, 
on  account  of  the  evidence  supposed  to  be  afforded  by 
that  letter,  the  nature  of  the  evidence  is  to  be  consi- 
dered, and  we  are  to  consider  whether  the  Court  should 
give  any  aid  to  such  a  defence  now,  if  it  appears  that  for 
want  of  activity  at  the  trial,  it  happened  not  to  have  been 
then  obtained.  Now  with  regard  to  the  abandonment  of 
the  voyage,  it  was  spoken  of  and  reasoned  upon  as  a  de- 
viation, and  if  the  single  question  was.  Whether  this  was 
a  deviation,  it  would  be  no  objection  to  the  Plaintiff's 
recovery  upon  this  policy,  because  if  the  underwriter  has 
be^n  absurd  enough  to  give  a  man  a  right  to  trade  all 
ovec  the  world,  and  to  go  firom  place  to  place,  either  on 
the  outward  or  homeward  bound  voyage,  or  both,  with- 
out being  deemed  in  any  manner  a  deviation  or  the  least 
nifringement,  and  without  prejudice  to  his  insurance, 
there  is  no  reason  why  he  should  not  so  bind  himself. 
In  the  first  place,  therefore,  as  it  struck  my  Brother 
Chambre  when  this  point  was  first  argued,  we  should  con- 
sider whether  if  the  captain  had  abandoned  all  thought  of 
going  to  Canton,  that  would  be  out  of  the  terms  of  the 
licence,  and  his  trading  from  that  time  would  be  illegal. 
And,  2dly.  Whether  the  evidence  in  this  case  is  so  deci- 
sive in  favour  of  such  an  objection,  that  a  new  trial 
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1807.         OQght  to  be  granted  ?    Now  it  Ls,  I  think,  plain  enough 
that  the  voyage  in  contemplation  of  the  party  when  he 
went  from  hence  was  to  go  to  Japan^  Karrea,  or  Cantm 
St.  BARBt.       J  think  that  appears  from  the  recital  of  the  licence;  it 

appears  also  from  the  terms  of  the  licence,  as  weU  as  die 
contemplation  of  the  party ;  for  there  is  a  covenant  to 
go  to  the  north-west  coast  of  America,  before  the  ship 
goes  to  Japan,  Karrea,  or  Canton  ;  and  as  to  what  is  said 
about  trading  and  fishing  and  so  on,  the  meaning  is  plain 
that  the  object  in  view  was  to  trade  in  the  Pacific  Oauii 
thereby  to  raise  funds  to  enable  the  captain,  by  disposal 
of  the  cargo,  to  go  to  Canton;  bdbause  that,  I  think,  from 
the  several  parts  of  the  policy  itself,  seems  to  be  clearly 
the  voyage  in  contemplation.  With  that  voyage  in  con- 
templation this  licence  is  obtained,  in  which  there  is  a 
covenant  prohibiting  the  captain  from  carrying  any  goods 
which  he  purchased  in  the  Pacific  Ocean  to  Europe;  bat 
then  the  question  to  be  considered  is.  Whether,  in  caseof 
an  accident  which  prevented  the  captain  from  disposiof 
of  his  cargo  in  such  a  manner,  or  for  such  money  as  would 
enable  him  to  proceed  to  the  north-west  coast  of  ilmerJco* 
and  there  purchase  a  cargo  for  sale  at  Canton,  he  cooll 
remit  that  money  to  Europe  i  Now  I  see  nothing  in  the 
licence  restraining  him  from  so  doing.  He  cannot  remi^ 
money  received  in  China  to  Europe  but  through  the  px»r^ 
sury  of  the  East  India  Company;  but  I  imagine  that  ii^ 
the  Pacific  Ocean,  with  such  an  adventure  in  prospect  ai^ 
this  ship  sailed  with,  for  want  of  a  market  it  might  b^ 
impossible  for  him  to  raise  any  funds  to  make  it  worth 
his  while  to  pursue  his  voyage  to  Canton;  and  if  by  ac- 
cident of  a  bad  market,  or  otherwise,  he  could  not  raises 
a  fund  to  purchase  furs,  or  whatever  goods  are  to  b9 
purchased  on  the  north-west  coast  of  Jmerica,  to  mak^ 
it  worth  his  while  to  go  to  Canton,  there  is  nothing  iia 
the  licence  which  restrains  him  from  remitting  money  to 

England.    That  being  so,  and  it  appearing  now  to  ns, 

on 
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on  the  best  consideration  we  can  give  to  the  case,  that  1807. 

there  is  no  covenant  which  enforces  the  sailing  of  this  v^»v^^ 

ship  to  Canton  ;  but,  on  the  contrary,  it  being  a  licence  v. 


i¥lth  covenants  to  allow  this  ship  to  go  to  the  north- 

"west  coast  of '^America,  and  to  trade  in  the  Pacific 

Ocean,  and  to  go  to  Canton,  &c.  and  not  imposing  npon 

the  captain,  at  all  events,  the  necessity  of  going  there, 

(    we  think,  as  there  is  no  express  covenant  compelling 

I    liim  to  pursue  a  voyage  to  Canton,  so  there  is  nothing 

^    in  the  licence  by  which  it  must  of  necessity  be  implied 

I    that  he  was  under  an  obligation  to  go  there ;  and  un<- 

^  lesff  it  was  absolutely  necessary  to  make  that  implica^ 

^  tion,  we  think  it  is  not  to  be  made,  because  in  the 

^  mouths  of  these  underwriters  it  is  an  ill-favoured  ob- 

^.  jection,  contrary  to  their  own  contract,  but  of  which 

^  they  wish  to  avail  themselves,  in  order  to  set  aside  this 

'c  insurance,  after  having  taken  a  large  premium,  and> 

^  having  gone  as  far  as  they  could  to  authorize  this 

'.    trading.    In  their  policy  they  say,  that  it  not  only 

^  shall  be  without  inquiry  into  the  regularity  or  irregu- 

larity  of  her  proceedings,  but  also  without  regard  or  re* 

'ference  to  quality,  condition,  government,  or  jurisdic- 

-   tion/'    In  such  a  case,  therefore,  it  does  not  appear  to 

QS  that  we  ought  to  make  any  implication  or  intend- 

Hient  on  that  licence  beyond  what  is  required  by  abso- 

late  necessity.   [His  lordship  then  commented  upon  the 

evidence  given  at  the  trial,  and  also  on  the  letter  since 

produced;  and  concluded.]— We  have  no  right  to  go 

into  conjecture  to  the  prejudice  of  the  contract  entered 

imto  by  this  policy.  Nothing  is  to  be  presumed  in  favour 

^^of  such  an  objection  as  this  urged  in  behalf  of  the  un- 

**  derwriter  upon  this  policy.  We  are  therefore  of  opinion 

"*  that  no  new  trial  should  be  granted  in  this  cause. 

Rule  discharged. 


St.  Barib* 
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June  l8t.  HUGGETT  V.  MONTGOMERY. 

If  one  ship  ron        'THHIS  was  an  action  of  trespass,  and  the  declaratioa 
^^eJ^c7o/  stated  that  the  Defendant,  "  with  force  and  amis' 

the  pUot  whiJe  drove  a  certain  ship  or  vessel,  whereof  the  said  Defen- 
the  owner  is  on  jant  was  then  and  there  commander,  to,  upon,  against, 
against  the'orner^  *^^  ^^^^  ^  Certain  boat  of  the  PlaintiflF,"  and  sunk  her, 
is  an  action  on  the  damno,  &c.  contra  pacem,  &c.  The  cause  was  tried  at 
(^^'  the  Guildhall  Sittings  after  last  Easter  term,  w  hen  it  ap- 

peared that  the  Defendant  was  master  and  owner  of  the 
vessel  by  which  the  injury  to  the  Plaintiff's  boat  was 
committed ;  but  that  he,  though  on  board  at  the  time, 
did  not  give  the  order  which  caused  the  accident,  but  the 
pilot  did ;  and  it  was  nine  o'clock  at  night  in  the  month 
of  September  when  the  accident  happened;  that  the 
vessel  would  not  obey  her  rudder;  and  that  it  wa» 
owing  to  no  design  or  wilful  act  of  any  person  on  boaid. 
Sir  James  Mansfield^  Ch.  J.,  who  tried  the  cause,  leftifc 
to  the  jury  to  say  whether  the  accident  was  o'^ving  to 
the  mere  force  of  the  wind,  or  to  negligence.    The  joi^ 
were  of  opinion  that  the  accident  arose  from  negligence, 
and  gave  a  verdict  for  the  Plaintiff.- 

A  rule  nisi  having  been  obtained  on  a  former  day  fo** 
setting  aside  this  verdict  and  entering  a  nonsuit,  on  th<? 
ground  that  the  action  should  have  been  an  action  oo 
the  case,  and  not  trespass, 

Vaughan  Serjt.  now  showed  cause,  and  urged,  that 
supposing  the  accident  to  have  arisen  from  negligencef 
and  not  from  any  wilful  act,  still  no  case  could  be  cited 
in  which  such  an  accident  had  been  held  to  be  the  sub- 
ject  of  an  action  on  the  case,  where  the  owner  had  been 

(n )  Vide  Co\)€ll  V.  Laming,  I  Ca.npb.  497.  Loiun  v.  Crou,  2  Campb.  464.  Hai^ 
V.  Pickard,  3  Campb.  187.  Carruthert  v.  Sydebotkam,  4  M.  &  S.  77.  84.  B^ 
chfr  V.  Koidstraiii,  1  Taunt.  568. 

on 
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on  board  at  the  time.     He  observed  that  the  declaration         1907. 

in  this  case  charged  the  act  to  have  been  done  with  force       ^l^^^^*^^ 

and  arms^  and  that  if  the  act  be  an  act  of  force  proceed-  v. 

ing  from  the  Defendant  himself^  it  is  trespass,  if  the  o'^toomee  . 
1  injury  be  immediate ;  and  he  read  the  words  of  Lord 
L  JBUlenborough  in  Leame  v.  Bray,  3  East,  509.  where  he 
%  comments  upon  the  case  of  Ogh  v.  Barnes  (a),  which  vms 
^  an  action  on  the  case  for  running  down  a  vessel,  and  says, 
et  *'  I  incline  to  think  it  was  rightly  decided,  and  yet  there 
M  are  words  which  imply  force  by  the  act  of  another ;  but, 
^»  as  was  observed,  it  does  not  appear  that  it  must  have 
eii'  been  the  personal  act  of  the  Defendants :  it  is  not  even 
^i  aUeged  that  they  were  on  board  the  ship  at  the  time ;  it 
^  is  said  indeed,  that  they  had  the  care,  direction,  and 
^ii  maxiagement  of  it,  but  that  might  be  through  the  me- 
^  dium  of  other  persons  in  their  employ  on  board.  That 
^i  therefore  might  be  sustained  as  an  action  on  the  case, 
^  because  there  were  no  words  in  the  declaration  which 
ar/  necessarily  implied  that  the  damage  happened  from  an 
t«  'act  of  force  done  by  the  Defendants  themselves."  He 
a  then  urged,  that  in  this  case  that  circumstance  which 
B  s  was  wanting  in  Ogle  v.  Barnes,  was  supplied  by  the  pre- 
sence of  the  o>vner  on  board  the  vessel  at  the  time  of  the 
accident. 


Shepherd  and  Best   Serjts.  in  support  of  the  rule 

E,  observed,  that  the  present  case  differed  extremely  from 

Jjtame  v.  Bray,  because  here  the  Defendant,  though  on 

board  the  vessel,  did  not  give  the  order  which  occasioned 

£ :  the  accident,  but  the  pilot  did,  whereas  in  Leatne  v. 

^mB^ay  the   Defendant  was  driving  the  carriage  which 

t_s  injured  the  Plaintiff's  carriage.     They  urged  that  the 

-  mere  circumstance  of  the  owner  of  a  ship  being  on  board 

could  not  make  that  trespass  which  would  otherwise  be 

the  subject  of  an  action  on  the  case,  and  they  instanced 

(a)  8  Term  Rep.  188. 
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1807.        the  tBLCt  of  an  accident  taking  place  while  he  was  below 
^^^v"^/       and  in  bed. 

HOOOBTT 

V. 

MoHToommT.         y^  Cour^  expressed  an  opinion  upon  the  first  opening 

of  the  case,  that  under  the  circumstances  in  which  this 
accident  happened  trespass  could  not  be  maintained 
against  the  Defendant ;  and  said,  the  case  differed  from 
Leame  v.  Bray  in  the  point  to  which  their  attention 
had  been  drawn  by  the  Defendant's  counsel,  inti- 
mating at  the  same  time  doubts  as  to  the  authority  of 
that  case.    And 

Chambrb  J.  observed,  that  in  cases  of  this  kind  it 
would  be  difficult  to  sustain  the  proposition  that  a 
master  could  be  liable  to  an  action  of  trespass  for  a 
negligent  act  done  by  his  servant  in  the  course  of  his 
employment,  for  which  the  servant  himself  would  also 
be  liable  in  that  form  of  action. 

Rule  absolute. 
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I 

(IN  THE  EXCHEQUER  CHAMBER). 

Iggulden  v.  May.    In  Error.  .  JuneSth. 

"COVENANT    by  the   PlaintiiSr  as  assignee  of  the  a  covenant  in 

-^  original  lessees,  against  the  Defendant,  as  assignee  ZZt^°l 

r  the  original  lessors,  on  a  lease  for  21  years,  granted  new  lease  with  an 

le  29th  Sq[>t  1783.    The  covenant  which  gave  rise  to  covenants,  grants, 

le  present  action  was  as  follows :  **  that  the  said  J.  D.  ^,      ./.^"  "* 

*r  the  said  indeBture 

he  original  lessor),  his  heirs  and  assigns,  at  the  end  of  contained,  does 
}  years  of  the  said  term  of  21  years,  or  before,  upon  "^^^  ^^^  ^®  '^«*^ 

1.  .1.  11       ^«  •i.o.*^-^     to  insert  a  cove- 

quest  to  him  or  theih  made  by  the  said  J.  5.,  E  F.,  ^^^  ^f  renewal 

id  S.  S.  (the  original  lessees),  their  executors,  &c.  and  in  the  renewed 

i  the  costs  and  charges  of  the  said  J.  S.  &c.  their  *®*^  ("^• 

Lecutors,  &c.  shall  and  will  make,  seal,  and  deliver 

ito  the  said  J.  S,  &c.  and  their  executors,  a  new  lease 

*the  said  27  perches  of  ground,  with  the  appurtenances, 

r  the  like  fine  or  consideration  of  5/.  85.  for  the  like 

me  and  term  of  21  years,  at  the  like  yearly  rent  of 

r.  9c/.  payable  as  is  aforesaid,  with   all  covenants, 

*ants,  and  articles  as  in  this  indenture  are  contained." 

he  question  raised  by  the  pleadings  upon  this  covenant 

Ttcfe  7  East,  237.)  was.  Whether  a  perpetual  renewal 

as  reserved  by  it  to  the  lessees  and  their  assigns,  or  only 

le  renewal,  the  Plaintiff  alleging  that  the  covenant  in 

Aestion  had  been  introduced  *'  in  various  other  cases 

^ore  then  successively  made  and  executed  on  renewals 

om  time  to  time  granted,'*  and  assigning  as  a  breach 

le  Defendant's  refusal  to  grant  a  new  lease  with  "  such 

>venant  for  renewal   as  is  contained"  in  the  lease  of 

le  29th  Sept.  1783. 

The  Court  of  King's  Bench  having  given  judgment  for 

le  Defendant  in  Ift'/ary  term  lS06(b),  thereby  deciding 

(a)  And  see  Doe  d.  Jersey  v.  Smith,  1  B.  &  B.  97.  138.  S.  C.  7.  Price,  281. 

(b)  7  East,  237^ 

OL.  II.  2 1  that 
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1807.  that  the  Plaintiff  was  not  entitled  to  a  new  lease  inclnding 
the  covenant  for  renewal,  this  writ  of  error  was  brought 
upon  that  judgment. 

Best  Serjt.  for  the  Plaintiff  in  error.  A  covenant  for 
perpetual  renewal  is  not  contrary  to  law^  and  the  cdj 
question  that  can  arise  upon  such  a  covenant  as  that  con- 
tained in  the  present  lease  is.  Whether  it  was  intended 
to  be  a  covenant  for  perpetual  renewal  ?  In  orda:  to 
learn  the  intention  of  the  original  parties  to  the  lease  it 
is  material  to  look  at  the  premises  leased,  and  the  cove- 
nants contained  in  the  lease.  Now  in  the  present  in- 
stance, though  there  aro  buildings  upon  the  landdemisedi 
yet  there  is  no  covenant  to  deliver  those  buildings  up  at 
any  time  in  good  repair.  The  original,  lessor  therefore 
evidently  considered  that  he  had  parted  with  the  pre- 
mises for  ever ;  and  to  put  a  different  construction  on 
the  lease  is  to  strike  out  the  covenant  altogether.  Tbe 
case  of  Cooke  y.  Booth,  Cowp.  819.  is  an  express  authority 
for  the  Plaintiff  in  error,  and  that  case  has  never  been 
over-ruled.  The  cases  of  Bridges  v.  Hitchcock,  5  Broum*s 
ParLCas.p,  6.  oct.  ed.  and  FumivalY.Crew,SAtt.p.Si. 
are  authorities  to  the  same  effect ;  and  with  respect  toHffit 
V.  Skinner,  2  P.  Wms.  196.  which  has  been  relied  on  for 
the  Defendant  in  error.  Lord  Hardwicke  observed  of  it  in 
Fumival  v.  Crew,  that  it  was  hardly  an  authority  in  any 
case.  In  Tritton  v.  Foot,  3  Bro.  Ch.  Cos.  636.  hod 
Thurlow  looked  at  all  the  circumstances  of  the  case  in 
order  to  collect  the  tme  intention  of  the  original  parties 
to  the  lease.  If  that  be  done  in  this  case,  these  circum- 
stances will  show  that  the  Plaintiff  in  error  is  entitled  to 
have  the  covenant  for  renewal  in  the  new  lease. 

Abbott  for  the  Defendant  in  error  was  stopped  by  tbe 
Court. 
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Sir  Jambs  Manspibld,  Ch.  J.  of  the  Common  Pleas.  1807. 

— It  is  the  opinion  of  all  the  Judges  present  (except  Mr.  v-^*y*^-^ 
Baron  Wood,  who,  having  been  engaged  in  this  case  when  oou»'»k» 
at  the  bar,  declines  giving  any  opinion),  that  the  judg-  ^^^* 

ment  of  the  Court  ofKing's  Bench  must  be  affirmed.  The 
(question  is.  Whether  we  can  iinply  a  covenant  for  a  per- 
petual renewal  ?  and  we  all  think  that  no  such  implica- 
tion can  be  made  in  this  case,  and  that  the  renewals  of  the 
lease,  which  have  heretofore  taken  place,  including  the 
covenant  in  question,  cannot  be  used  by  way  of  argument 
on  this  occasion.    It  is  true  that  similar  renewals  were 
allowed  to  operate  upon  the  judgment  of  the  Court  of 
King's  Bench  in  Ck)oke  v.  Booth,  but  we  think  that  was 
the  first  time  that  the  acts  of  the  parties  to  a  deed  were 
ever  made  use  of  in  a  court  of  law  to  assist  the  construc- 
tion of  that  deed.  Suppose  the  original  lessor  to  have  de- 
clared in  the  presence  of  50  witnesses  that  he  intended  to 
bind  himself  by  the  lease  to  a  perpetual  renewal,  his  de- 
claration could  not  have  been  allowed  to  alter  the  con- 
struction of  the  lease  itself.    If  so,  why  should  the  sub- 
sequent renewals,  which  are  not  evidence  either  so  strong 
or  so  unequivocal  as  the  declaration  of  the  lessor,  be  al- 
lowed to  alter  the  construction.     Indeed  if  they  were  ad- 
.mitted,  this  singular  consequence  might  follow,  viz.  that 
at  the  end  of  the  second  term  of  18  years  after  the  grant- 
ing of  the  lease  the  operation  of  the  lease  would  be  dif- 

•  ferent  from  what  it  was  immediately  after  the  execution 
of  the  lease.  It  is  true  that  the  reserved  rent  is  small, 
but  in  no  part  of  the  lease,  except  the  covenant  to  renew, 
upon  which  this  question  arises,  are  there  any  words 
which  can  be  deemed  to  refer  to  any  future  lease  ;  and 

^    with  respect  to  that  covenant,  the  whole  argument  turns 

^  upon  the  words  "  all  covenants,  grants,  and  articles." 
For  the  PlaintiflF  in  error  it  is  contended  that  these  words 

^  must  include  a  covenant  for  renewal  in  the  new  lease. 
The  plain  meaning  of  the  deed  is,  that  the  lessor  grants  a 

212  lease 
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1807.  a  lease  for  21  years,  and  at  the  end  of  that  term,  engage 

to  grant  another  lease  for  a  like  term  in  the  same  form. 
Independent  of  cases  no  man  could  doubt  that  such  was 
the  intent  of  the  lessor.  It  has  been  argued  both  at  law 
and  in  equity,  (a),  that  the  word  '^  covenants''  cannot  be 
satisfied  unless  the  covenant  for  renewal  be  included  in 
the  new  lease ;  but  the  answer  is,  that  there  are  other 
covenants  sufficient  to  satisfy  that  term,which  must  be  in- 
cluded. Suppose  the  lease  to  have  contained  a  covenant 
to  grant  a  new  lease  in  the  same  form,  could  it  have  been 
contended  that  by  implication  the  covenant  for  reneival 
must  have  been  included  ?  The  case  of  Cooke  v.  Bootk'iB 
the  only  authority  in  favour  of  the  Plaintiff  in  error,  a 
case  which  has  been  impeached  upon  all  occasions,  and  in 
which  the  Court  of  King's  Bench  were  misled  by  the  re- 
newals stated  in  the  case  sent  from  the  Court  of  Chancery, 
The  case  of  Bridges  v.  Hitchcock  does  not  apply ;  be- 
cause there  the  lessee  might  have  required  a  new  lease  for 
9000  years  under  the  covenant  to  grant  such  further  lease 
as  the  lessee  should  require ;  and  Fumival  v.  Crewe,  and 
the  other  cases,  had  words  pointing  at  renewals  from  time 
to  time.  Indeed,  all  the  authorities  show  that  the  Judges 
by  whom  they  were  decided  never  thought  of  implying  a 
covenant  for  a  perpetual  renewal. 

Judgment  affirmed. 

fa^  See  this  case,  9  Veujufu  325. 
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MeRBDITH   t;.   HODGBS.  ^„,^^8tb. 

TNDEBITATUS  assumpsit  against  Robert  Hodges.  Defendant b 
—Plea;  that  the  Defendant  was  baptized  by  the  "topped by  the 

^  nr-if  -n   t  Ti      f.        .  1  «  recognuance  of 

name  of  rVtUuim  Robert.    Repucation^  that  the  person  i,^  entered  into 
against  whom  the  Plaintiff  sued  out  the  writ  appeared  by  for  bim  by  the 
the  name  of  Robert  Hodges  to  the  said  writ  sued  out  """^  1^*^  ^ 

^  M  sued  from 

against  him  by  the  Plaintiff,  to  wit,  at,  &c.  as  by  the  re-  pleading  a  misno- 
cognizance  of  bail  entered  into  for  him  the  person  so  sued,  ^^^>  though  he 
and  now  remaining  of  record  in  the  court  of  our  lord  the  ^^^  ^j^  °^ 
of  the  Bench  at  Westminster,  may  more  fully  and  at  cognizance. 


large  appear,  and  this  he  is  ready  to  verify  by  the  record ; 
and  the  Plaintiff  says  that  the  said  plea  of  the  person  so 
sued,  pleaded  in  manner  and  form  aforesaid,  and  the 
matters  therein  contained,  are  not  sufficient  in  law  to 
quash  the  said  writ,  and  the  Plaintiff  is  not  under  any  ne- 
cessity nor  bound  by  the  law  of  the  land  to  answer  the 
same;  and  prays  judgment  if  the  person  sued  as  aforesaid 
ought  to  be  admitted  by  his  said  plea  to  quash  the  writ 
against  the  record,  &c.  The  Defendant  then  prays  that 
the  recognizance  may  be  enrolled,  and  it  is  enrolled 
m  hctc  verba.  '^  The  sheriff  is  commanded  to  take  Robert 
Hodges,  and  to  have  his  body  in  15  days  of  Easter  in  a 
plea  of  quare  clatisum  fregit  and  ac  etiam  on  promises. 
And  now  at  this  day  come  JTunnas  William  Hodgson 
and  William  Street,  and  acknowledge  to  owe,  &c.  upon 
condition  that  if  judgment  should  be  given  against  the 
said  Robert,  then  the  said  Robert  shall  satisfy  the  da- 
^nages  which  shall  be  adjudged  against  the  said  Robert 
in  the  plea  aforesaid,  or  shall  render  his  body." 

Whereupon  the    Defendant  demurred.    Joinder   in 
flemurrer. 

Bayley 
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Merkuitii 

V, 

HOOCES. 


Bayley  Serjt.  in  sapport  of  the  demurrer.  The  repli- 
cation is  founded  upon  an  estoppel :  and  so  long  as  it 
was  the  practice  to  make  Defendants  join  in  the  recog- 
nizance of  bail^  such  a  replication  may  have  been  good, 
but  now  that  it  has  become  the  practice  to  omit  his  name, 
as  has  been  done  in  this  case,  the  recognizance  is  the 
act  of  the  bail  only,  and  cannot  bind  the  Defendant 
himself,  and  preclude  him  from  pleading  a  misnomer. 

Onslow  Serjt.  contrd,  mentioned  the  case  of  Sir  Hngh 
Smithson  v.  Smith,  Willes,  461.;  but  was  stopped  by 

The  Courty  who  said  the  act  of  appearing  by  putting 
in  bail  must  be  considered  as  the  Defendant's  own  act 
He  procures  the  bail ;  when  they  are  put  in  compeniU 
ad  diem.  And  they  referred  to  the  case  of  Stroud  y. 
Lady  Gerrard,  1  Salk.  8.  where  it  was  holden  that  an 
appearance  by  common  bail  estopped  the  Defendant 
from  pleading  a  misnomer. 

Judgment  quod  respondeat  ouster. 


Junt  8th. 

In  an  action  on 
the  case  upon  the 
delivery  of  goods 
to  Beveral  joint 
owners  of  a  ship 
to  be  carried  to  A. 
for  freight,  alleg- 
ing a  deviation ;  if 
the  Plaintiff  faU 
in  proving  all  the 
Defendants  to  be 
owners  he  cannot 
recover,  even 
against  those 
whom  he  proves 
Co  be  owners  (a). 


Max  v.  Roberts  and  Eight  Others. 

nPHIS  was  an  action  on  the  case. 

The  declaration  stated  that  the  Defendants  were 
owners  of  a  certain  ship  called  the  Draper,  bound  from 
Liverpool  to  Waterford;  that  one  John  Taylor  shipped, 
on  account  of  the  Plaintiff,  divers  goods  to  be  carried  to 
Waterford,  the  dangers  of  the  seas  and  navigation  ex- 
cepted, and  delivered  to  the  Plaintiff,  he  paying  freight ; 
that  Taylor  effected  an  insurance  on  the  said  goods,  lost 
or  not  lost,  at  and  from  Liverpool  to  Waterford;  that  it 
became  and  was  the  duty  of  the  Defendants  as  owners 
to  cause  the  ship  to  proceed  upon  the  said  voyage  from 

(a)  S.  C.  le  East,  89.    And  soe  WeaU  v.  A'tn;,  12  East,  45?.    Lopaf.Df 
ToAtet,  1  B.  &  B.  538. 

Liverpool 


Max 

V. 
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JUverpoolto  fVaterfard,  without  any  unnecessary  devia-  1807. 

lion  from  the  course  of  the  said  voyage;  and  that  the 
Defendants,  not  regarding  their  duty,  did  not  cause  the 
said  ship  to  proceed  upon  the  voyage  from  Liverpool  to        k,o»««t« 
^      Waterford  without  making  any  unnecessary  deviation 
I     from  the  course  of  the  said  vojrage,  but  on  the  contrary 
f^    thereof  wrongfully  permitted  the  said  ship  to  make  an  un- 
^   necessary  deviation  from  the  course  of  the  said  voyage 
finom  Liverpool  to  Waterfordynih  the  said  goods  on  board, 
L  viz.  from  and  out  of  the  course  of  the  said  voyage  into  a 
cwtain  bay  called  Pot  tinUan  Bay ;  that  while  the  said 
ship  was  in  the  said  bay,  she  was  by  stormy  and  tem- 
pestuous weather  driven  on  the  rocks,  and  the  goods  spoil- 
V  ed ;  whereupon  the  Plaintiff,  but  for  the  deviation,  would 
,  have  recovered  payment  for  the  damage  sustained  by  vir- 
^i  tne  of  the  policy  of  insurance ;  that  by  means  of  the  de- 
Tiation,  and  no  other  cause,  the  insurance  became  inef- 
.  fectoal,  and  the  underwriters  were  discharged;  and  in 
consequence  thereof  the  Plaintiff  failed  in  his  recovery 
certain  actions  brought  by  him  against  the  underwri- 


ters without  knowings  of  such  deviation. 
Plea,  Not  Guilty. 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the 
nGuUdhall  Sitttings  after  last  Easter  term  it  appeared,  on 

productions  of  the  ship's  register,  that  eight  only  of  the 
JDefendants'  names  were  registered,  and  one  of  them, 
yrtio  was  a  woman  had  since  married  the  ninth.  A  ge- 
^jieial  verdict,  however,  was  taken  for  the  Plaintiff,  with 
^fbettf  to  move  that  a  nonsuit  might  be  entered. 

•  Accordingly  a  rule  nisi  for  that  purpose  having  been 
iJbtained, 

Shepherd^JiA  Best  Serjts.  showed  cause,  and  contended 
^  |iat  as  this  action  was  not  founded  on  contract,  but  was 
"^n  action  of  tort,  the  Plaintiff  was  entitled  to  his  verdict 
.gainst  seven  Defendants ;  that  the  action  was  for  a  mis- 
feasance ; 


BOBEKTS 

And  Others. 
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1807.         feasance;  that  the  words  '' without  unnecessary  deyia- 
tion"  were  not  in  any  express  contract ;  that  the  case  of 
V.  Govett  V.  Radnidge,  3  East,  62.  expressly  warranted  the 

verdict ;  and  that  if  the  Court  should  consider  the  case 
of  Powell  V.  Lay  ton,  ante.  365.  as  at  variance  with  Go- 
vett V.  Radnidge,  by  allowing  the  verdict  to  be  entered 
against  the  seven^  they  would  leave  the  point  open  upon 
the  record  in  arrest  of  judgment. 

Cockell  Serjt.  relied  on  Powell  v.  Layton. 

Sir  Jambs  Mansfibld  Ch.J.  Ifthis  action  be  found- 
ed in  contract  there  ought  to  be  a  nonsuit  or  a  verdict 
for  the  Defendants.  How  does  the  duty  arise  ?    By  die 
merchant  agreeing  to  pay  freight,  and  the  owners  to  con- 
vey the  goods.   Is  not  that  a  contract?  What  duty  had 
the  owners  except  what  arises  by  contract  ?  It  would  be 
a  very  strange  thing  if  the  rights  of  the  parties  were  to 
be  changed  by  the  Plaintiff  putting  the  words  "  undertake 
and  promise"  into  his  declaration.    The  Court  of  King's 
Bench  have  certainly  overturned  the  case  of  Boson  t. 
Sand/or d:  and  in  overturning  that  case  they  thought  it 
of  less  authority,  because  they  thought  that  the  objection 
of  all  the  owners  not  having  been  joined,  ought  to  have 
been  pleaded  in  abatement.   But  this  does  not  appear  to 
me  to  afford  any  ground  for  impeaching  that  case.   For 
until  the  case  of  Rice  v.  Shute  (a),  it  never  had  been  de- 
cided that  advantage  might  be  taken  of  such  an  objec- 
tion by  a  plea  in  abatement ;  which  opinion  was  afterwards 
confirmed  in  the  case  of  Abbot  v.  Smith  (6).  -  There  are 
cases  in  the  Year-books  (c)  in  which  it  was  determined 
that  in  debt  on  simple  contract,  if  all  the  joint  debtors 
be  not  made  parties,  it  must  be  pleaded  in  abatement. 

(a)  5  Burr.  261 1.  (h)  8  Blac.  947. 

(O  Vide  9  Edw.  4.  24.6. 10.  Ed.  4.  5.  a.   Bro.  Britf.  38.  and  5  Bmt,  f61i 
Blac.  950. 

The 
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The  action  of  assumpsit  was  established  in  Slade's  case^  1807. 

4  Co.  92.  6. ;  upon  which  the  action  of  debt  on  simple       v.^*y*^ 
contract  was  much  discontinued :  and  from  that  time  to  „t 

the  case  of  Rice  v.  Shute  there  never  had  been  a  plea  in  RoB«BTt 
abatement  upon  the  ground  of  all  the  joint  contractors 
not  having  been  made  Defendants ;  but  it  was  always 
^  ground  of  nonsuit,  or  of  a  verdict  for  the  Defendant. 
It  is  therefore  too  much  to  say  that  the  Judges,  in  the 
case  of  Boson  v.  Sandford,  were  wrong,  when  they  were 
only  mistaken  in  the  same  manner  as  all  other  Judges 
had  been  before  them.  The  question  here  is.  Whether 
An  agreement  to  carry  goods  irom  Liverpool  to  Water- 
ford  is  not  an  agreement  to  carry  them  directly  to 
Waterford  ?  If  the  judgment  in  Powell  v.  Lay  ton  was 
erroneous,  it  was  not  so  without  consideration :  and  I 
cannot  distinguish  this  case  from  that  upon  which  we 
'bestowed  so  much  time. 

Heath  and  Rookb  Js.  of  the  same  opinion. 

Chambre  J.  This  point  has  already  been  decided. 
It  is  not  therelEbre  open  to  argument  in  this  Court  now. 
The  case  of  Boson  v.  Sandford  is  reported  in  several 
books  (a).  In  none  of  them  is  any  quaere  made ;  nor 
any  dissatisfaction  expressed.  It  is  cited  in  Comyns's 
Digest,  and  classed  under  the  titles  Abatement,  Joint 
Contr€u:tor  (F.  8.) ;  and  in  1  Danvers*s  Abr.  8.  Against 
this  case  is  the  authority  of  a  recent  case  of  great  weight : 
bat  I  am  not  convinced  by  that  case  that  the  judgment 
m  Boson  v.  Sandford  was  wrong.  The  plea  in  abate- 
ment was  not  introduced  immediately  upon  the  estab- 
lishment of  the  action  of  assumpsit  in  Slade*s  case. 

Rule  absolute. 

(a)  Skin.  VTB,    $aUc.  440.    3  Ltfv.  S58.    CarOu  58.    3  Mod.  3tU    1  Show, 
f  9. 101.    t  Show.  478. 
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Bayley  v.  Tucker. 

ASSUMPSIT.  The  declaration  stated,  that  in  con- 
sideration that  the  Plaintiff  had  retained  the  De- 
fendant for  the  porpose  of  having  one  ParsonM  rendered 
in  discharge  of  the  Plaintiff,  for  certain  reasonable  fees, 
hire,  and  reward,  to  be  thereupon  paid  to  the  Defieii- 
dant;  the  Defendant  undertook  and  promised  that  he 
would  take  proper  and  necessary  steps  to  have  and 
cau3e  Parsons  to  be  rendered  to  the  prison  of  the  FM. 
in  discharge  of  the  Plaintiff  and  his  recognizance  in  doe 
and  proper  time,  according  to  the  course  and  practice 
of  the  Court  of  C  B,,  and  do  his  duty  therein;  and 
charged'  that  the  Defendant  did  not  render  the  said 
Parsons  in  due  time.    There  was  another  count,  whidi 


dune  8th. 

Ifii.promifle 
the  biil  in  consi- 
deration of  certain 
reasonable  reward 
to  render  the  De- 
fendant witliin 
doe  time,  accord- 
ing to  the  practice 
of  the  Court,  and 
proceedings  be 
commenced 
against  the  bail 
pending  a  writ  of 
error.  A,  is  not 
bound  to  indem- 
nify  the  bail 
against  such  tor- 
tious proceedings. 

Qiuere,  Whether,  if  Stated  the  Consideration  to  be  26/. 

the  declaration 
•tate  the  condition 
to  be  certain  rea- 
sonable reward, 
evidence  tliat  a 
specific  sum  was 
agreed  upon  will 
be  deemed  a  va- 
riance? Semb^not, 


Plea,  Non  assumpsit 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the 
Westminster  Sittings  after  Easter  term,  it  appeared  that 
Parsons  being  sued  in  several  actions  by  different  persons, 
and  the  Plaintiff,  together  with  another  person,  being 
bail  in  all  the  actions,  the  Defendant  agreed  to  surren- 
der Parsons  in  all  the  actions  for  24/.  10^.,  which  was 
then  paid  to  him^  and  he  told  the  Plaintiff  that  he  was 
safe ;  that  the  Defendant  accordingly  surrendered  Parsons 
in  all  the  actions  except  one,  viz.  Hill  v.  Parsons,  in 
which  a  writ  of  error  had  been  brought ;  that  notwith- 
standing the  writ  of  error.  Hill  proceeded  by  scire  facias^ 
and  after  getting  two  nihUs  returned,  took  out  execution 
against  the  bail;  whereupon  the  present  action  was 
brought.  A  verdict  was  found  for  the  Defendant  upon 
the  count  which  stated  the  consideration  at  25/.  and  for 
the  Plaintiff  upon  the  other  count,  with  liberty  to  the 
Defendant  to  move  that  a  nonsuit  might  be  entered. 

Accord- 
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Accordingly  a  rule  nisi  for  that  purpose  having  been         1807. 
obtained^ 


Shepherd  and  Vaughan  Serjts.  showed  cause,  and  con- 
tended, 1st,  that  the  Defendant  was  liable  upon  his  un- 
dertaking, notwithstanding  the  writ  of  error ;  for  that 
^  having  engaged  to  surrender  Parsons,  he  ought  to  have 
'  searched  whether  any  proceedings  were  instituted  against 
*  the  bail,  and  that  by  omitting  to  do  so  he  had  exposed 
'  die  bail  to  a  suit ;  2dly,  that  the  payment  of  a  specific 
''sum,  viz.  24/.  10^.,  as  the  consideration, did  not  preclude 
"  the  Plaintiff  from  recovering  under  the  count  which  de- 
'  scribed  the  consideration  to  be  certain  reasonable  fees, 
Ure  and  reward  to  be  thereupon  paid ;  for  that  the  pay- 
ment of  that  particular  sum  only  ascertained  what  the 
parties  deemed  reasonable  fees  for  surrenders  in  the  ac- 
tions ;  and  it  not  being  ascertained  how  much  the  De- 
fendant was  to  have  for  each  particular   action,  the 
Defendant  was  to  have  a  reasonable  proportion  in  each. 

■  Best  Serjt  contra  insisted,  1st,  that  the  Defendant 
tfiaving  undertaken  to  surrender  according  to  the  course 
iMid  practice  of  the  Court,  was  entitled  to  all  the  time 
twhich  the  practice  allowed,  and  consequently  was  not 
4x>und  to  surrender  ponding  a  writ  of  error,  since  the 
ibail  could  not  be  sued ;  and,  2dly,  that  the  Plaintiff 
^oonld  not  recover  under  the  count  stating  the  considera- 
jtion  to  be  reasonable  reward;  for  under  a  count  so 
^finuned  in  an  action  for  the  consideration,  if  the  jury 
ijshould  think  24/.  \0s.  too  little,  the  Defendant  would 
g|ie  entitled  to  recover  more,  and  yet  the  contract  was 
/or  24/.  10s.  only. 

I  Sir  Jambs  Mansfibld  Ch.  J.  I  entertained  some 
^doabts  upon  tliis  case  at  the  trial,  and  there  are  some 
;^bings  upon  which  I  continue  to  do  so :  but  there  is  one 

ground 


Baylet 

TUCKES. 
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1807.  ground  npon  which  the  Plaintiff  most  fail.  I  donbted 
at  first  whether  if  an  attorney  undertakes  to  render  bail, 
a  writ  of  error  would  afford  him  any  excuse  in  an  action 
against  him  by  the  bail  for  not  rendering ;  and  whether 
it  is  not  his  business  to  search,  and  ascertain  whether 
any  proceedings  have  been  instituted.  It  seems,  how- 
ever, to  be  the  sense  of  the  Court  that  a  promise  to 
render  in  due  time  must  mean  a  render  within  that  time 
in  which  the  bail  cannot  regularly  be  prejudiced  by  the 
postponement.  Now  here,  until  the  writ  of  error  is 
disposed  of,  the  Plaintiff  has  no  right  to  take  the  De- 
fendant in  execution.  A  render  in  due  time,  therefore, 
must  be  understood  to  mean  before  the  Plaintiff  is  oi- 
titled  to  take  the  principal  in  execution.  On  this 
ground  the  Plaintiff  ought  to  have  been  nonsuited.  And 
this  being  so,  it  will  be  unnecessary  to  consider  the 
question  arising  upon  the  declaration. 

Heath  J.  I  do  not  think  the  Plaintiff  in  this  case 
entitled  to  recover*  The  declaration  states  a  promise  to 
render  in  due  time,  in  order  to  save  the  Plaintiff  as  the 
bail.  There  is  a  writ  of  error  pending ;  and  there  ought 
to  be  no  proceeding  against  the  bail  unless  the  writ  of 
error  was  brought  for  delay :  and  even  then  the  writ  of 
error  would  not  be  a  nullity,  but  only  a  ground  of  appli- 
cation to  the  Court  for  leave  to  sue  out  execution. 
Hill  has  taken  out  execution,  which  is  a  tortious  act :  he 
ought  to  have  made  an  application  to  the  Court.  A  war- 
ranty does  not  operate  in  respect  of  tortious  acts,  bat 
only  of  rightful  acts.  And  here  the  act  by  which  the  bail 
is  prejudiced  is  tortious.  The  question  of  vsDriance  it  is 
unnecessary  to  consider. 

RooKB  J.  We  cannot  consider  the  Defendant's  con- 
tract as  extending  to  indemnify  the  Plaintiff  against  the 
irregularities  which  might  be  committed  by  the  Plaintiff 

in 
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in  the  action  against  Parsons.  And  here  HiU  ought  not  1807. 

to  have  sued  out  execution  until  he  had  gotten  rid  of  the 
i¥rit  of  error. 


Baylkt 

r. 

TUCKBR. 


Chambrb  J.  The  clear  ground. of  nonsuit  is,  that 
the  breach  proved  is  not  such  as  is  alleged.  The  con- 
bract  is  to  render  within  the  time  allowed  by  the  course 
and  practice  of  the  Court  This  gives  the  whole  time 
allowed  by  the  practice.  Here  the  proceedings  were  sus- 
pended by  a  writ  of  error,  and  so  long  as  they  continued 
sospended  the  Defendant  had  a  right  to  render,  and  might 
wait  till  the  last  moment.  It  is  unnecessary  to  go  fur- 
ther ;  though  I  do  not  think  that  the  objection  to  the  form 
of  the  contract  stated  would  hold. 

Hbath  and  Chambrb  Js.  also  thought  that  under 
the  particular  circumstances  of  this  case,  the  contract 
was  not  made  with  the  Plaintiff,  or  at  least  not  with  him 
alone,  but  either  with  Parsons  alone,  or  Parsons  and 
both  the  bail. 

Rule  absolute  for  entering  a  nonsuit. 


Mbtcalf  and  Another  v.  Sgholby  and  Another.  June  9th. 

'T'HIS  was  was  an  action  on  the  case,  brought  against  ^  eqmtibie 
the  Defendants,  as  sheriff  of  the  county  of  Middlesex,  ^^^  ^, 
for  returning  nulla  bona  to  a  writ  of fi.  fa.  against  George  tion  (o). 
Coleman  the  younger,  indorsed  to  levy  600/.,  besides 
poundage,  &c. 

Plea,  Not  Guilty. 

At  the  trial  of  the  cause  before  Sir  James  Mansfield 
Ch.  J.  at  the  Guildhall  Sittings  after  Hilary  term  1606, 

(a)  And  tfDoed.  Putland  ▼.  Holder,  S  B.  &  A.  7B9,  787. 

a  ver- 
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Mktcalf 
And  Another 

V. 
SCHOLIY 

And  Another. 


a  verdict  was  found  for  the  Plaintiffs,  subject  to  the  opi- 
nion of  the  Court  upon  a  case  which  stated  in  substance 
the  same  facts  as  were  stated  in  the  case  of  Scott  t.  Scho* 
ky  and  Another,  in  the  Court  of  King's  Bench,  8  Eastj 
467. ;  the  result  of  which  was,  that  George  Coleman,  to- 
gether with  three  other  persons,  was  entitled  to  and  had 
the  use  and  enjoyment  of  an  equitable  interest  for  atena 
of  years  in  the  Little  Theatre  in  the  Haymariet,  toge- 
ther with  two  messuages  adjoining  thereto,  and  the  ward- 
robe, 8cc.,  the  legal  interest  of  which  was  vested  in  tros- 
tees  for  certain  purposes ;  and  that  the  beneficial  interest 
of  George  Coleman  therein,  after  payment  of  all  incam- 
brances,  was  worth  more  than  the  amount  of  the  Plaia- 
tiff^s  execution. 

The  case  was  argued  in  Easter  term  last  by  Best  Serjt 
for  the  Plaintiff,  and  Bayley  Serjt.  for  the  Defendant 
After  which  the  Court  took  time  to  consider  of  their  opi- 
nion. 

On  this  day,  it  being  stated  that  the  Court  of  King^s 
Bench  in  the  case  of  Scott  v.  Scholey  had  decided  that  an 
equitable  interest  could  not  be  taken  in  execution, 


Sir  Jambs  Mansfield  Ch.  J.  said.  Then  we  agree  in 
opinion  with  the  Court  of  King^s  Bench. 


Per  Curiam, 


Judgment  for  the  Defendants. 
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Myers  v.  Kb:nt.  Juim 9th. 

"TRESPASS  for  breaking  and  entering  the  Plain-  Trespass  9tMir« 

■     tiff's  house.  clausum /regit, ju*^ 

/•        .  tificatio*  under  a 

Pleas,  first,  not  guilty ;  secondly,  a  justification  un-  distringat  in  a  plea 
)T  a  writ  of  distringas  issued  out  of  the  Court  of  our  of  trespass  at  the 
rd  the  king  of  the  Bench,  on  the  !^rd  otJpril,  46  Geo.  3.  p^^^^'^f  ^"^ 
rected  to  the  sheriff  of  Surrey,  in  a  plea  of  trespass  at  cation,  that  before 
e  suit  of  /.  S.  against  the  Plaintiff.  ^e  distri^igas  i.- 

Replication ;  that  the  said  writ  of  distringas  in  the  said  Jendanr^appear- 
ea  mentioned  did  issue  out  of  the  said  court  of  our  said  ed  to  answer  J.  & 
rd  the  king  of  the  Bench,  and  that  although  it  bore  teste  "^  ^^^  p***  ^^    .^ 

.  trespass  in  the  said 

id  appeared  to  have  issued  on  the  23rd  of  April,  46  pi^^^  mentioned  0 
eo.  3.;  yet  in  truth  the  same  did  not  really  issue  be-  the  said  writ  sued 
re  or  until  the  23d  of  May,  46  Geo.  3. ;  and  that  before  "^^^  ^'  ^'  ^ 

^'  '  that  purpose,  to 

16  said  writ  oi  distringas  had  really  and  truly  issued,  wit,  a  cZau#um/r«- 
►  wit,  on  the  16th  of  May,  in  Easter  term,  46  Geo.  3.,  ^»«  '«*»*^^  °«^  «^ 
le  Plaintiff  appeared  before  his  majesty's  Justices  at  ^^  B^ndant 
Westminster,  to  answer  to  the  said  J.  S.,  in  the  plea  of  rejoined  nui  M 
lespass  in  the  said  plea  mentioned,  and  to  the  said  writ  '^<^'^* 

f  ,  ,  .,10..,  .  Held  that  the 

led  out  by  the  said  J.  S.  for  that  purpose,  to  wit,  a  ^^^^  ^f  appear- 
nrtain  writ  of  our  said  lord  the  king  commonly  called  a  ance  to  a  eiauwm 
'ausum /regit  before  that  time  issued  out  ofthecourt  offj:'^^^^.^^'^ 

*'      ^  „,  Chancery  did  not 

tir  lord  the  king  of  the  Bench  at  Westminster,  at  the  suit  support  the  repii- 
f  the  said  J.  S.,  against  the  Plaintiff;  and  returnable  «=»^°°'  »°^^»* 

tlie  words  which 

efore  our  said  lord  the  king's  justices  at  Westminster,  ^oHo^ed  the  ieUi- 
n  the  morrow  of  the  Ascension  in  Easter  term,  in  the  c*t,  being  material, 
6  Geo.  3.  according  to  the  exigency  and  tenor  of  the  said  *^°I^J1^^*  ^ 
rrit,  and  the  course  and  practice  of  the  said  court  of  the 
tench,  as  by  the  record  of  the  said  appearance  remain- 
Ag  in  the  said  court  of  our  said  lord  the  king  of  the 
tench  at  Westminster  may  more  foUy  appear. 
Rejoinder,  That  there  is  not  any  such  record  of  the 
Eud  appearance  of  the  Plaintiff  to  such  writ  as  in  the 

said 
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1807.  said  replication  is  mentioned,  remaining  in  the  said 

court  of  our  said  lord  the  king  of  the  Bench  at  West- 
minster, as  in  the  said  replication  is  in  that  bdudf 
alleged.    And  this,  &c.  Wherefore,  &c. 

Surrejoinder :  That  there  is  such  a  record  of  the  ap- 
pearance of  the  Plaintiff  to  the  said  writ  in  the  said 
replication  mentioned,  remaining  in  the  said  court,  &c 
whereupon  issue  was  joined,  and  a  day  given  to  pro- 
duce the  record. 

The  record  of  appeaitance  being  produced. 

Shepherd  Serjt.  objected  that  it  did  not  support  the 
replication,  being  a  record  of  appearance  to  a  writ  of 
quare  clatisum  f regit  issued  out  of  the  Court  of  Chan- 
cery, whereas  the  replication  stated  it  as  an  appearance 
to  a  writ  of  the  Common  Pleas.  He  observed,  that  tbe 
words  of  the  replication,  which  were  put  under  a  sdttcet, 
could  not  be  rejected,  because  they  were  material,  and 
the  replication  might  be  demurred  to  without  them; 
and  that  indeed  if  they  were  omitted,  the  preceding 
words  would  refer  to  the  writ  of  disiringas,  not  to  a 
clausum  /regit,  the  writ  to  which  the  appearance  was 
alleged  being  described  as  "  the  said  writ,''  and  not  to 
*'  a  certain  writ." 

Clayton  Serjt.  contrit,  contended,  that  as  there  conld 
be  no  appearance  to  any  writ  but  a  cktusum /regit  out  of 
Chancery,  the  words  which  followed  the  scilicet  might  be 
rejected,  and  the  replication  construed  to  aver  an  ap- 
pearance to  answer  J.  S.  in  the  plea  of  trespass  m&k- 
tioned  in  the  plea,  and  to  a  writ  sued  out  by  him  for  that 
purpose :  that  matter  which  is  repugnant  to  what  pre- 
cedes it  may  be  rejected  when  put  under  a  videlicet,  as 
appears  by  Cutler  v.  Southern,  1  Saund.  113.  and  DaJcMi 
case,  2  Saund.  290. ;  and  that  although  the  Defendant 
might  have  demurred  to  the  replication,  because  the  writ 

to 
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to  which  the  appearance  was  averred,  was  stated  to  have  1807. 

issued  irregolarlyy  yet  that  having  pleaded  over,  and  ten-       ^"^^^^^^ 
dered  an  issue,  he  could  take  no  advantage  of  the  irre-  v- 

gularity,  for  which  he  cited  Knighton  v.  Norton,  3  Lev* 
311.  and  Stuifield  v.  Somerset,  Cro.  Eliz.  825. 

Sir  Jambs  Mansfield  Ch.  J.  The  justification  in 
tliis  case  is  under  a  distringas.  The  answer  is,  that  be- 
folre  the  distringas  issued,  which  is  process  out  of  this 
Court,  the  Plaintiflf  appeared .  This  replication  of  an  ap- 
pearance would  be  nothing  if  it  did  not  go  on  to  show, 
that  the  party  appeared  in  an  action,  and  under  a  proper 
writ,  and  he  must  state  the  writ  to  which  he  appeared, 
otherwise  he  might  have  appeared  in  another  action,  or 
without  any  process.  He  alleges  that  he  appeared  to  a 
writ  of  clausum  firegit  issued  out  of  this  Court.  The  de- 
scription being  put  under  a,  videlicet  will  make  no  differ- 
ence if  it  be  material.  This  then  being  stated  in  the  re 
plication,  and  to  be  verified  by  a  record,  there  is  no  such 
record :  for  the  record  produced  is  not  such  as  is  averred, 
namely,  a  record  of  an  appearance  to  a  clausumfregit  out 
of  this  Court.  There  must  therefore  be  judgment  for  the 
Defendant.  As  to  the  case  of  Knighton  v.  Morton  it 
only  proves,  that  where  a  party  pleads  a  fact  which  must 
be  tried  by  a  jury,'^he  waives  his  right  to  object  that'pre- 
ceding  matter  triable  by  the  record  is  not  pleaded  with  .a 
proui  patet  per  recordum.  The  case  of  Stutfield  v. 
Somerset  was  an  action  upon  a  bond,  with  a  condition 
that  the  Defendant  shoidd  convey,  and  the  Defendant 
having  pleaded  a  feoffment  which  did  not  fulfil  the  con- 
dition, the  other  answered,  that  there  was  no  such  feoff- 
ment as  pleaded ;  by  which  he  admitted  the  sufficiency 
of  the  feoffment  if  it  existed.  These  cases  do  not  bear 
Qpon  the  present,  where  the  only  question  is.  Whether 
there  is  such  a  record  as  pleaded  in  the  replication  ? 
There  is  no  such  record. 

Vol.  II.  2  K  Heath 
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J«M9th« 

A  paraoaUnot 
endded  to  carry 
bis  dtfae*  home  by 
erery  road  which 
the  tumer  liira- 
aelf  met  for  Ums 
occupation  of  his 
(arm.     Semh,  that 
h«  may  only  use 
such  road  as  tlie 
Cvmer  does  for 
the  occajiadoo  of 
the  dose  in  which 
the  tithes  grew. 


Heath  J.  I  think  so  too.  The  rale  inspecting  lai 
pleading  being  cured,  does  not  apply  to  cases  where  t 
record  is  pleaded  and  issue  taken  upon  nul  Hel  recori 
In  such  case  there  can  be  no  demurrer.  The  trial  most 
be  by  comparing  the  record  produced  with  the  nutter 
pleaded. 

RooKE  J.    I  am  of  the  same  opinion. 

CiiAMBRB  J.  The  issue  is  joined  upon  a  fact  tok 
tried  by  the  record.  If  there  be  any  error  in  the  pio- 
reedings  it  may  be  taken  advantage  of  in  another  waj. 

Judgment  for  the  DefendaiL 

Cobb,  Clerk,  v.  Sblby« 

rpHIS  was  an  action  on  the  case  brought  by  the  Fli» 
tiff  as  rector  of  Ighiham,  in  the  county  of  XM 
against  the  Defendant,  as  occupier  of  certain  landfi 
that  parish  for  obstructing  a  way  by  Mrhich  the  Planii 
claimed  a  right  to  carry  off  the  Defendant's  ftm  tk 
tithes  of  wheat  grown  in  a  close  called  the  Seven  Iob 
At  the  trial  before  MacdonaJd  Ch.  B.  at  the  last  spai 
assizes  for  Kent^  it  appeared,  that  the  only  way  of  Ih 
Seven  Acres,  was  a  private  occupation  way  over  the  D^ 
fendant'sown  land,  which  after  leaving  a  place  caOedtk 
Moat  on  the  right  hand,  where  theDefendant'shouse,]aA 
and  bams  stood,  continued  nearly  in  a  direct  lineofcrii 
Defendant's  farm  to  the  public  road  £tonkT\mbridget0St 
venOaks;  that  the  road  obstructed  turned  to  the  ri(^fl^ 
of  the  same  occupation  way  by  the  Moai,  leaving  il  a 
the  left  hand,  and  continued  over  the  Defendant's  hi' 
to  another  part  of  the  same  public  road,  with  wM 
after  passing  through  a  gate  calledSoofsioood  gate,  it€Ofr 
municated  at  Ivy  Hatch;  that  t|^  shortest  wayintoA* 
public  road  was  by  the'first  mentioned  .occupatioB  ^ 
but  the  shortest  way  to  the  rectory  was  hy  Scatswoodp^'^ 
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and  that  the  gate  leading  into  the  Moat  stood  in  the  latter         1807. 
way,  though  but  a  few  yards  only  from  the  former ; 
that  the  tithes  having  been  under  composition  for  many 
i     years,  no  tithe  waggon  had  used  either  way,  but  that         SiLtr. 
k     52  years  ago  the  tithes  were  taken  in  kind  for  three 
years,  and  the  rector's  waggon  then  went  by  Scatswood 
gate ;  that  the  Scatswood  road  had  existed  as  a  beaten 
carriage  road,  longer  than  a  witness  78  years  of  age  could 
I     remember,  and  thsctScatswoodgsLtd  had  neyer  beenknown 
i    to  be  locked ;  that  one  Taylor,  who  occupied  the  Seven 
I    Acres  before  the  Defendant,  lived  at  Ivy  Hatch,  but 
I    rented  a  bam  upon  the  Scatswood  road  near  the  Moat: 
that  he  and  his  workmen  always  used  that  road  in  the 
cultivation  of  the  Seven  Acres,  and  also  in  carrying  the 
produce  to  market,  but  that  the  com  was  neter  carried 
y   that  way  in  the  straw,  but  lodged  in  the  bam  near  the 
f  JUoa/ where  it  was  threshed ;  that  the  Defendant  always 
0  used  the  Scatswood  road  for  the  purposes  of  cultivating 
ii  tiie  lands  on  each  side  of  it,  of  going  to  Ivy  Hatch,  and 
g  of  carrying  the  produce  of  the  Seven  Acres  to  market 
i)  9kt  Seven  Oafy  and  Maidstone;  but  that  he  never  carried 
^  the  com  in  the  straw  beyond  the  Moat ;  that  the  hedges 
^  on  the  sides  of  the  public  road  were  so  much  overgrown 
^  that  a  waggon  fully  loaded  could  not  pass  without  being 
u  subject  to  have  the  sheaves  tom  off,  and  that  the  land  on 
u  iM^h  sides  of  it  belonged  to  the  Defendant ;  that  the 
.  obstruction  complained  of  was  the  locking  a  gate  upon 
..the  iScaf5u;ood  road,  immediately  beyond  the  gate  leading 
.ikto  the  Moat*    His  Lordship  told  the  Jury  that  on  this 
evidence  the  matter  resolved  itself  into  a  point  of  law ; 
that  the  parson  had  a  right  to  use  the  same  road  for  car- 
lying  his  ^tenth  part  as  the  occupier  had  for  carrying 
^\Ab  nine  parts  when  he  had  occasion  to  carry  them  off 
the  premises ;  that  there  was  no  evidence  of  the  tithes 
having  at  any  time  been  carried  by  the  public  road,  and 
^Oiat  the  Plaintiff  had  proved  that  for  three  years,  52 
^  2  K  2  years 
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1807.  yeats  ago,  the  tithe  com  was  carried  by  the  road  which 
the  Plaintiff  claimed ;  that  this  road  was  proved  to  be  a 
common  track  by  which  all  other  parts  of  the  produce  of 

Seihy.  ^^  ^^^j^  when  carried  in  this  direction  were  taken  into 
the  great  road  ;  and  he  thought  the  Plaintiff  entitled  to  a 
verdict  which  the  jury  gave  with  one  farthing  damages. 
A  rule  having  been  obtained  calling  upon  the  Plaintiff 
to  show  cause  why  a  new  trial  should  not  be  had,  the 
above  facts  and  opinion  of  the  Lord  Chief  Baron  were 
stated  upon  this  report,  who  also  referred  to  the  case  of 
Boswcrth  V.  Limbrick,  3  Gwillim  on  Tithes,  1109. 

Best  Serjt.  showed  cause.  It  was  contended  at  the 
trial,  that  the  rector  had  only  si  right  to  use  that  road 
which  the  fanner  used  for  carrying  the  nine  parts.  But 
this  rule  cannot  always  apply,  since  the  fanner  and  the 
rector,  from  the  relative  situations  of  their  own  houses, 
cannot  always  use  the  same  road.  In  the  present  case 
the  rector  passes  the  farm-house  to  get  to  the  rectory; 
if  therefore  he  was  to  be  confined  to  the  road  used  by 
the  farmer  for  carrying  the  nine  parts,  he  could  have  no 
road  to  the  rectory.  The  sensible  rule  is  this,  that  the 
rectory  must  have  some  road,  and  he  may  use  any  road 
used  by  the  farmer  himself,  provided  he  does  no  mischief. 
The  road  claimed  is  a  common  beaten  track,  and  was 
made  so  long  ago  that  a  witness  78  years  of  age  could 
not  remember  its  commencement  As  the  tithes  had 
been  many  years  under  composition,  it  was  impossible 
to  give  more  evidence  of  usage  than  was  produced;  and 
the  only  witness  who  could  be  produced  proved  that 
when  the  tithes  were  taken  in  kind  52  years  ago,  this 
road  was  used.  It  is  clear  that  the  Plaintiff  had  a  right 
to  go  to  the  farm-house ;  and  if  so  why  was  he  bound  to 
turn  his  Waggon  round  and  go  the  other  road  ?  He  could 
do  no  injury  to  the  farmer  by  going  the  road  claimed, 
and  the  other  road  was  further  round.    It  is  true  the 

fanner 
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fiurmer  may  at  any  time  stop  up  this  road :  and  in  such 
case  it  would  cease  to  be  a  road.  But  while  it  continues 
a  road»  the  rector  has  a  right  to  use  it.  In  an  indict- 
ment tried  at  Kingston,  before  Mr.  J.  Heath,  against  Subv. 
some  persons  for  obstructing  excise  officers^  it  was 
contended  that  the  excise  officers,  who  were  going  to 
search  a  melting-house,  were  using  a  road  not  com- 
monly used  for  going  to  the  melting-house,  but  only  for 
the  dwelling-house :  the  judge  compared  the  case  to 
that  of  tithes,  which  he  said  might  be  carried  by  any 
road  used  for  the  general  purposes  of  the  farm;  and 
witnesses  were  examined  to  prove  whether  the  family 
ever  used  the  road  for  any  purposes. 

Bay  ley  Serjt.  was  stopped  by  the  Court. 

Sir  James  Mansfield  Ch.  J.  The  general  rule  which 
has  been  alluded  to,  is  confined  to  the  close  in  which 
the  tithes  arise.  It  does  not  follow  that  the  i;ector  is 
entitled  to  go  over  any  other  lands  of  the  farmer  which 
are  used  by  him  as  a  road.  Here  is  a  road  by  the  farm- 
house down  to  the  public  road,  by  which  the  parson  might 
have  gone.  When  the  parson  brings  his  nine-tenths 
home,  he  comes  no  further  than  his  own  farm-yard :  he 
has  therefore  no  occasion  to  use  that  road  to  carry  his 
nine  parts.  The  question  is.  Whether  the  parson  has  a 
right,  because  the  farmer  uses  the  other  road,  to  use  it 
too  ?  There  is  scarcely  any  evidence  in  support  of  the 
daim.  There  could,  indeed,  be  but  little :  and  the  ge- 
neral evidence  is  only  that  the  road  claimed  was  used  by 
the  farmer.  The  question  has  never  been  submitted  to 
a  jury.  The  Plaintiff  therefore  must  maintain  this  point, 
that  whatever  road  the  farmer  uses  for  his  own  conve- 
nience and  occupation  of  his  farm,  though  not  the  usual 
road  from  the  close  in  question,  and  though  there  is 
another  road,  the  parson  may  use  also.   I  never  thought 

that 
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1807.  that  the  parson  in  taking  his  tithes  had  a  right  to  nae 

any  road  but  that  which  the  fanner  used  in  taking  his 
nine  parts :  I  never  supposed  that  the  parson  had  t 
right  to  use  any  other  road,  because  the  fanner  used  it 
for  other  purposes.  In  this  case  the  road  claimed  by 
the  Plaintiff  is  not  used  by  the  farmer  for  carrying  hu 
nine  parts,  and  there  is  another  road  which  the  parsoB 
may  use.  The  tithe  has  been  under  composition ;  and 
the  public  road  is  bad.  I  do  not  see,  however,  how  tlie 
Plaintiff  can  claim  the  rdad  in  question  except  by  pre- 
scription ,  he  does  not  do  that,  and  there  is  very  littk 
evidence  to  support  it.  The  case  was  treated  at  tke 
trial  as  a  matter  of  law ;  that  the  parson  had  a  right  ti 
use  any  road  used  by  the  farmer.  I  think,  therefore, 
that  there  should  be  a  new  trial. 

Heath  J.  I  cannot  accede  to  the  doctrine  on- 
tended  for,  though  I  agree  to  the  doctrine  that  the  parsoi 
may  use  the  same  road  that  is  used  for  the  nine  parts.  1 
think  that  the  parson  should  have  gone  the  nearest  nf 
to  the  public  road.  The  farmer  may  stop  up  the  wd 
if  he  thinks  fit ;  or  he  may  sell  any  part  of  it  Tb 
Chief  Baron  did  not  leave  the  case  to  the  jury,  W 
treated  the  matter  as  a  question  of  law;  I  think,  there- 
fore, that  there  should  be  a  new  trial. 

» 

RooKB  J.    I  am  of  the  same  opinion. 

Chambre  J.  A  farmer  often  uses  ways  in  a  yarietf  cf 
directions  leading  to  the  public  road.  If  the  parson  be 
entitled  to  any  of  them  it  may  occasion  great  inconf^ 
nience.  It  appears  to  me,  that  the  fac^  stated  in  the  case 
before  Lord  Chief  Baron  Eyre  (Basworth  v.  lAmbnd) 
tend  to  show  the  inconvenience  which  might  arise.  I 
think  that  the  rule  goes  no  further  than  this,  that  the  titte 
owner  is  entitled  to  make  use  of  the  road  ordinanij 
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used,  for  the  ordinary  occupation  of  the  dose  in  which  the  1807. 
tithe  is  taken.  The  situation  of  the  roads  in  this  case 
rather  affords  eridence  against  the  Plaintiff.  The  Plain- 
tiff is  entitled  to  the  ordinary  occupation  way  used  for 
the  close  in  question ;  and  the  direct  road  is  the  way 
which  the  farmer  says  the  Plaintiff  ought  to  go. 

Rule  absolute  for  a  new  trial. 


WiPPIN    V.  KiNCARD.  JunetM. 

npHIS  was  an  action  for  assault^  battery^  and  false  inmactkmibr 
imprisonment.  awauit,  battnj. 

At  the  trial  before  Sir  J.  Mansfield  Ch.  J.  at  the  Sit-  gonment,  tfthT 
tings  after  last  Easter  term,  it  appeared  that  a  number  ▼erdkt  befor  on* 
of  persons  being  assembled  in  consequence  of  an  alam  ^j^^;,;^** 
occasioned  by  a  mad  ox,  the  Defendant,  who  was  a  under43£/ts.c.6. 
constable,  was  sent  for;  that  the  Plaintiff  had  posted  the  Plaintiff  will 
himself  upon  some  rails  before  a  gentleman's  house,  ^^^/^^^  j^ 
which  place  he  refused  to  quit,  though  frequently  de-  battery  was 
sired ;  that  the  Defendant,  in  order  to  draw  his  atten-  P^^  *^  ^ 
tion,  touched  him  with  his  constable's  staff,  but  without 
hurting  him,  and  desired  him  to  get  down;  and  the 
Plaintiff  still  refusing,  the  Defendant,  at  the  desire  of 
several  persons,  took  him  by  the  collar  and  carried  him 
to  the  watch-house,  from  which  he  was  discharged  as 
,  soon  as  he  could  be  brought  before  a  justice.    The  jury 
found  a  verdict  for  one  shilling  damages,  and  the  Chief 
Justice  certified,  under  the  43  Miz.  c.  6.  that  the  da- 
mages amounted  to  one  shilling  only. 

Best  Serjt.  now  moved  for  a  rule  to  show  cause  why 
the  prothonotary  should  not  be  directed  to  tax  full  costs 
to  the  Plaintiff,  notwithstanding  the  certificate,  and  con- 

(a)  And  iee  Briggs  w  Bowgim,  t  Bing.  333. 

tended. 
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1807.  tended,  that  as  actions  for  assault  and  battery  were  ex- 
cepted out  of  the  statute  of  Elizabeth,  it  was  not  compe- 
tent to  the  Judge  to  certify  under  that  statute,  if  any 
battery  were  proved ;  that  in  the  present  case  a  battery 
iK-as  proved,  first  by  the  striking  with  the  constable's 
staff,  for  that  the  intention  with  which  a  blow  is  given 
makes  no  difference  in  a  civil  action  for  the  battery; 
and,  secondly,  by  taking  the  Plaintiff  by  the  collar,  in 
order  to  carry  him  to  prison :  he  referred  to  the  case  of 
Emmet  v.  Lyne,  1  New  Rep,  255.  where  the  whole  ques- 
tion was.  Whether  a  battery  was  proved  or  not?  it 
being  taken  for  granted  that  if  proved  the  Judge  could 
not  certify. 

The  Court  were  clearly  of  opinion  that  the  touch  given 
by  the  constable's  staff,  in  order  to  engage  the  Plaintiff* s 
attention,  did  not  amount  to  a  battery ;  but  there  was 
some  doubt  whether  the  taking  by  the  collar  did  not, 
Sir  J.  Mansfield  Ch.  J.  saying,  that  taking  the  Plaintiff 
by  the  collar  vdthout  any  improper  violence,  though  an 
imprisonment,  was  no  battery,  which  is  a  beating;  and 
ChambreJ.  saying  that  imposition  of  hands,  in  order  to 
imprison,  is  a  battery. 

The  Court  agreed,  however,  that  whether  the  evidence 
amounted  to  proof  of  a  battery  or  not,  it  would  not  pre- 
vent the  Judge  from  certifying  with  respect  to  the  im- 
prisonment under  the  43  of  Elizabeth  ;  that  the  Plaintiff 
was  not  entitled  to  full  costs  for  the  assault  and  battery, 
unless  the  Judge  certified  under  the  22  and  23  Car,  2. 
c.  0.  and  here  no  such  certificate  had  been  granted.  And 
with  respect  to  the  imprisonment  to  which  the  43  Eliz* 
applied,  a  certificate  had  been  granted  under  that  statute 
by  which  the  Plaintiff  was  deprived  of  his  costs. 

Best  Serjt.  took  nothing  by  his  motion. 
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B.  Smith  v.  G.  Smith.  j^^^  ^^^^^ 

^T^HE  Defendant  in  this  case  paid  13/.  4^.  into  court.  If  Defendant 

and  obtained  an  order  for  staying  proceedings  upon  ^^  *  ^    "^ 
payment  of  that  sum  and  the  costs.    The  Plaintiff  took  and  obtain  an  or- 
the  13/.  4s.  out  of  court,  and  taxed  the  costs ;  but  the  ^^  «>  itay  pio. 
Defendant  having  omitted  to  pay  them,  he  proceeded  to  „^^^  c?tha/*^' 
trial,  and  obtained  a  verdict  for  nominal  damages.  and  coets,  and 

omit  to  pay  tha 

Best  Serjt.  obtained  a  rule  to  show  cause  why  these  ^^J^^  ^ 
proceedings  should  not  be  set  aside,  on  the  ground  that  taking  tu  monex 
the  Plaintiff  ought  to  have  served  the  Defendant  with  out  of  court,  may 
the  prothonotary's  allocatur,  and  demanded  the  costs  ^^yiooTde- 
before  he  proceeded  ;  and  contended  that  this  mode  of  mand  of  tbe  ooits 
recovering  the  costs  was  analogous  to  a  proceeding  by  W- 
attachment,  where  the  allocatur  must  bo  served  and  the 
Bum  demanded. 

Shepherd  Serjt.  showed  cause,  and  insisted  that  the 

•  

costs  not  being  paid  pursuant  to  the  order,  the  Plaintiff 
was  entitled  to  proceed  without  a  demand. 

« 

The  Court  thought  that  the  order  was  conditional  that 
tbe  proceedings  should  be  staid  if  the  costs  were  paid, 
but  not  otherwise :  and  the  condition  not  having  been 
complied  with  the  Plaintiff  was  entitled  to  proceed. 

Rule  discharged  with  costs. 

(a)  And  see  Brandt  ▼.  Ptaeoek,  1  B.  &^C.  649.  Smith  ▼.  Battinby,  7  Price, 
674. 
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Juni  16th. 

The  judgment- 
book  11  not  evi- 
dence of  the 
judgment  entered 
therein,  though 
the  record  has 
not  been  made 
up,  and  though 
thepenon  in- 
teieeted  in  proT- 
ing  the  judgment 
be  no  party  to 
the  action. 

Semb.  That  the 
penon  80  inter- 
filed may  com- 
pel the  party  to 
enter  up  his 
judgment. 

Stmb.  That  if 
the  holder  of  a 
joint  and  seTeral 
promissory  note 
enter  up  judgment 
by  cognovit  against 
one  of  tlie  makers, 
and  levy  part  un- 
der a^.  fa.,  this 
is  no  discharge 
of  the  other. 


Ayrey  v.  Davenport.. 

^T^HIS  was  an  action  upon  a  joint  and  several  promis- 
sory note  given  by  ttie  Defendant  and  one  Jer«- 
miah  Barber. 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  tlie 
Guildhall  Sittings  in  this  term,  the  defence  set  up  was, 
that  the  Plaintiff  under  a  warrant  of  attorney  giv^i  by 
Barber,  had  entered  up  judgment  against  him,  and  levied 
part  under  a  fi.  fa.  To  prove  the  judgment  the  Defend- 
ant offered  in  evidence  the  judgment-book,  which  was 
produced  by  the  officer  of  the  Court ;  but  no  notice  hav- 
ing been  given  to  the  Plsdnt^  to  produce  the  judgment- 
paper,  the  Chief  Justice  rejected  the  evidence,  and  a 
verdict  was  found  for  the  Plaintiff. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  a 
former  day, 

C/ay^on  Serjt.  now  argued  in  support  of  that  rule.  It 
was  unnecessary  to  give  any  notice  to  produce  the  judg- 
ment-paper, it  being  equally  competent  to  the  Defendant 
to  givein  evidence  the  judgment-book  or  judgment-paper, 
if  either  of  them  were  admissible,  the  former  being  the 
original  authentic  entry  of  the  judgment,  and  the  other  an 
act  of  court  granted  upon  it,  in  the  same  manner  as  the 
original  book  containing  the  acts  of  the  ecclesiastical 
court,  or  a  probate  may  be  given  in  evidence.    The 
judgment-paper  is  marked  by  the  prothonotary,  to  show 
that  it  has  been  entered  in  the  book.     In  this  case  it  was 
not  in  the  power  of  the  Defendant  to  produce  the  record 
of  any  judgment,  for  the  roll  was  not  carried  in,  and  the 
Defendant  not  having  been  a  party  to  the  action  against 
him,  could  not  have  compelled  the  Plaintiff  to  com- 
plete his  judgment.  In  Waters  v.  Ogden,  Doug.  453.  the 

Defendant's 


Atrit 

V. 
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Tefendanf  s  administrators  pleaded  a  confession  of  assets  1807. 

n  another  action,  where  no  judgment  had  been  entered 
ip ;  it  was  admitted  that  the  plea  was  new,  but  it  was 
inpported  on  the  ground  of  necessity ;  but  if  the  Defend-  DAriNPORT. 
int  could  have  compelled  the  Plaintiff  in  such  action  to 
mter  the  judgment  it  would  not  have  been  necessary  to 
lely  upon  the  plea.  With  respect  to  the  effect  of  the  judg- 
ment, the  case  of  Basset  v.  Lane  and  Wood,  Lit.  Rep.  17. 
t  was  held  that  the  acceptance  of  a  statute  from  Lane 
sxtinguished  a  joint  and  several  debt  against  Lane  and 
Wood,  the  contract  being  merged  in  the  higher  security ; 
lie  circumstance  of  the  action  being  brought  against 
fPbod  alone,  shows  that  it  must  have  been  a  joint  and  se- 
veral debt.  The  cases  of  Dean  v,  NewhalU  8  Term 
Rep.  168.  and  Drake  v.  Mitchell,  3  East,  251.  expressly 
proceeded  upon  grounds  which  distinguished  them  from 
Basset  v.  Lane  and  Wood,  and  consequently  do  not  im- 
[leach  that  case.  In  Hooper's  case,  2  Leon.  110.  it  was 
9>ven  said  to  have  been  adjudged,  in  Pudsey's  case,  that 
Inhere  one  was  indebted  in  simple  contract,  and  another 
^ve  a  bond  for  the  same  sum,  the  contract  was  deter- 
mined. And  in  Fryer  v.  Gildridge,  Hob.  10,  an  implied 
release  in  law  arising  from  the  circumstance  of  the  wife 
t»f  one  obligor  in  a  joint  and  several  bond  having  been 
made  executrix,  was  holden  to  extend  to  the  other. 

Sir  Jambs  Mansfield  Ch.  J.  In  this  case  there  is 
no  evidence  of  the  judgment.  The  judgment-paper  is 
most  like  evidence,  but  notice  has  not  been  given  to  pro- 
duce that.  I  have  no  conception,  however,  but  that 
any  person  who  is  interested  in  a  judgment  may  compel 
the  Plaintiff  to  enter  it  up.  The  case  of  Waters  v. 
Ogden  has  no  application  to  this.  It  only  decides  that 
Ui  administrator  by  confession  of  assets  being  liable  to 
lave  judgment  signed,  has  bound  himself,  and  may  plead 
that  obligation.    I  do  not  think,  however,  that  better 

evidence 
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Atrkt 
Datkvpobt* 


eyidence  of  the  jadgment  could  assist  tlie  Defiendant 
What  is  said  of  Pudsey's  case  cannot  be  law.  If  an  ac- 
tion be  brought  against  Barber,  and  he  suffer  judgment 
by  default  or  confession^  how  can  that  discharge  an  ac- 
tion against  the  Defendant  ?  the  Plaintiff  has  a  right  to 
sue  every  one  of  the  makers  of  this  note  to  judgment; 
though  it  is  true  that  he  cannot  have  satisfaction  more 
than  once.  And  whether  the  judgment  against  Barbtr 
were  obtained  by  cognovit  or  in  any  other  way  can 
make  no  difference* 


The  other  Judges  concurring. 


jiiMieth. 

Am  Action  for 
dtUnching  the 
PltiBtiff'tdaiigh- 

mtium  amirit,  is  an 
action  of  trespais, 
aad  t  count  for 
thit  purpose  may 
b«  joined  with  a 
coontfur  hreak- 
isf  and  entering 
the  house  (d). 


Rule  discharged. 


Woodward  v.  Walton. 

^RESPASS.  The  first  count  of  the  declaration  stated 
that  the  Defendant  with  force  and  arms,  broke  and 
entered  the  dwelling-house  of  the  Plaintiff,  and  then 
and  there  assaulted,  debauched,  and  carnally  knew  the 
Plaintiff's  daughter,  and  got  her  with  child,  wheieby 
the  Plaintiff  lost  her  service.  The  second  count  omitt^ 
the  breaking  and  entering  the  dwelling-house,  but  stated 
that  the  Plaintiff,  with  force  and  arms,  assaulted,  de- 
bauched, &c.  the  Plaintiff's  daughter,  &c.  per  quodser- 
vitium  amisit. 

At  the  trial  before  Sir  James  Mansfield  Ch.  J.  at  the 
last  Bedford  assizes,  a  verdict  having  been  found  for  the 
Plaintiff;  a  rule  was  obtained  calling  on  the  Plaintiff 
to  show  cause  why  judgment  should  not  be  arrested  on 
the  ground  of  a  misjoinder  of  action,  it  being  contended 
that  the  second  count  was  the  subject  of  an  action  on 
the  case. 


(a)  And  8«e  DiUham  v.  Bond,  2  M.  &  S.  456. 


Sellon 


Walton. 
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Ibm  Serjt.  showed  cause.    The  subject-matter  of         1807. 
the  counts  of  this  declaration  is  trespass :  and  the        v^^y-^^ 

.^         _,  _  _  .  *  ^  ,         .  Woodward 

inn  could  not  haye  sued  upon  either  of  them  in  any  «. 

:  form  of  action.  It  is  said  indeed  by  BuUer  J.  in 
let  y .  Alcott^  2  T.  R.  167.  that  **  an  action  merely  for 
uchiSg  a  man's  daughter,  by  which  he  loses  her  ser- 

is  an  action  on  the  case.  But  according  to  Haifa 
xovky  where  the  offence  is  accompanied  with  an  illegal 
f  of  the  father's  house,  he  has  his  election  either  to 
2^  trespass  for  breaking  and  entering,  and  lay  the  de- 
;hing  of  the  daughter  and  loss  of  her  seryice  as  don- 
lential ;  or  he  may  bring  the  action  on  the  case  merely 
iebauching  his  daughter  per  quod  servitium  amisitJ* 
case,  howeyer,  of  Russely.  Come,  2  Ld*  Raym.  1302. 
rhich  the  opinion  of  Lord  Holt,  alluded  to  by  Mr. 
duller,  is  to  be  found,  does  not  warrant  his  proposi- 
Lord  HoU  says,  *'  a  man  cannot  maintain -an  ac- 

against  another  for  assaulting  his  daughter,  and 
ing  her  with  child ;  but  he  may  maintain  an  action 
nst  another  for  entering  his  house  and  assaulting  and 
ing  his  daughter  with  child  j>er  quod  servitium  atfUsit, 
that  is  a  great  aggrayation ;"  but  he  does  not  say  that 
i  omit  to  allege  an  entry  of  the  house  he  may  main- 

an  action  on  the  case.  The  only  object  of  Lord 
fs  position  is  to  show,  that  trespass  will  lie  for  some 
gs  jointly  with  others,  when  it  would  not  lie  without 
Q.  He  states,  therefore,  that  an  allegation  either  of 
iking  and  entering,  per  quod  servitium  amisit^  is  ne- 
(ary.  "  As  a  man  may  haye  an  action  of  trespass  for 
3ring  his  house  and  beating  his  seryant,  without  say- 
per  quod  servitium  amisit,  because  the  beating  the 
rant  is  part  of  the  same  trespass,  and  only  a  de- 
ption  of  it  by  way  of  aggrayation ;  but  if  he  lay  it 
it  is  the  beating  of  the  seryant)  in  another  count  at  an- 
er  day,  it  will  be  ill,  without  saying  per  quod  servitium 
isit."    This  plainly  shows  his  opinion,  that  a  count 

for 


WOOOWABD 
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1807.         for  the  beating  only  jper  qmod  aervitium  aadsii,  mig^bf 
joined  with  a  count  in  trespass  for  breaking  and  entail^ 
So  in  Davis  v.  Stannum^  2  Xd.  Raym.  1042.    Powdl 
Walton.        speaks  of  the  action  by  the  master  for  beating  hii » 
yant  per  quod  servitium  amUU  as  an  action  of  trespis; 
and  in  Courtney  v.  Collet,  1  JUL  IZaym.  :274.  £nd  Hd 
expressly  says,  '^  If  it.  bring  an  action  against  £.ir 
battery  of  A.'s  servant  per  quod  mrvitium  OMutf,  it  iia 
plain  action  of  trespass.''  In  the  case  of  Cooke  ▼  Agm; 
2  Burr.  753.  (a)  the  action  is  called  an  action  osAi 
case  for  criminal  conversation,  and  a  plea  of  not  gri|f 
within  six  years  was  allowed  on  demnrren    But  it  ip- 
pears  from  2  Black.  855.  that  it  was  a  mistake  cf  tli 
reporter  to  call  it  an  action  on  the  case ;  tot  that  Ai 
roll  was  searched,  and  it  appeared  to  be  an  actkaif 
trespass  and  assault.    In  the  case  of  Batchelor  y.  Bm 
2  Bl.  854.  where  the  question  was.  Whether  the  FUt* 
tiff  was  entitled  to  costs,  in  an  action  for  crim.  cos.  Ai 
verdict  being  under  4Qs.  the  Court  expressly  said  dnti 
was  an  action  of  trespass,  though  in  the  nature  of  is  » 
tion  on  the  case  which  they  supposed  had  occasimod  Ai 
above  mistake ;  and  the  ground  of  their  decision  agibtf 
the  Defendant  was,  that  it  was  an  action  of  assanh  oi 
battery,  and  that  no  actions  by  trespass  quote  doom 
fregit,  and  for  assault  and  battery,  were  within  the  flit 
23.  and  28.  Car.  2.  c.  9.  respecting  costs,  accordiB^ti 
Broume  v.  Gibbons,  1  Salk.  206. 

Williams  Serjt.'in  support  of  the  rule.  K  the  mtls 
of  the  second  count  be  the  proper  subject  of  an  actia 
on  the  case,  the  mere  circumstance  of  its  being  usoalU 
lay  it  vi  et  armis,  will  not  make  it  trespass :  for  it  is  nt 
uncommon  to  state  in  actions  upon  the  case,  thtt  tk< 
injury  was  done  vi  et  armis.    Whether  the  injury  be  tb 

(a)tWmu8S.S.C. 
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lubject  of  trespass  or  case^  depends  upon  the  question         1807. 
whether  it  arise  immediately  or  consequentially  from  the 
act  of  the  Defendant^  as  was  laid  down  in  Reynolds  v. 
Clarke,  1  Sir.  684.  here  the  foundation  of  the  action  is        Waltok. 
the  loss  of  service,  without  an  allegation  of  which  the 
action  could  not  be  maintained ;  and  the  loss  of  service 
must  be  proved,  or  the  Plaintiff  must  fail.  Postkthwaite 
Y.,Parkes,  3  Burr.  1878.    Can  it  then  be  denied,  that 
the  loss  of  service  is  a. consequential  injury  ?  In  Robert 
Mary's  case,  9  Co.  113.  it  is  said,  ^'  If  my  servant  be 
beaten^  the  master  shall  not  have  an  action  of  battery, 
if  the  battery  be  not  so  great  that  by  reason  thereof  he 
loseth  the  service  of  his  servant ;  but  the  servant  himself 
for  every  little  battery  shall  have  an  action ;  and  the  cause 
of  the  difference  is,  that  the  master  hath  not  any  damage 
by  the  personal  beating  of  his  servant,  but  by  reason  of 
ft  per  quod,  viz^  per  quod  servitium  amisit;  so  that  the 
^liginal  act  is  not  the  cause  of  his  action,  but  the  con- 
leqnent  upon  it."    The  meaning  of  Lord  Holt,  in  the 
»0e  of  Russel  v.  Come,  certainly  must  have  been,  that 
0rhere  the  substance  of  the  action  is  breaking  and 
altering  the  house,  trespass  will  lie,  and  the  getting 
lie  daughter  with  child,  per  quod,  &c.  is  only  aggrava- 
ion.     But  if  the  action  be  brought  for  debauching  the 
Plaintiff's  daughter,  it  must  be  laid  with  a  per  quod,  &c. 
But  there  must  be  some  inaccuracy  in  supposing  him 
jo  have  said  that  these  two  causes  of  action  might  be 
itated  in  two  counts  in  one  action  of  trespass ;  for  there 
ure  hardly  any  instances  of  two  counts  in  one  declara- 
tion in  all  Lord  Raymond's  Entries.    In  this  light  the 
iDAtter  was  understood  by  Butter  J.  in  Bennet  v.  Alcott, 
wbo  says  that  an  action  merely  for  debauching  the 
Plaintiff's  daughter  is  an  action  on  the  case;  but  if 
it  be  coupled  with  an  illegal  entry  of  the  house,  the 

Plaintiff  has  his  election  to  bring  either  trespass  or  case. 

The  case  of  Cook  v.  Sayer  decided  that  not  guilty  within 
six  years  was  the  proper  plea  to  an  action  for  debauch- 
ing 
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1807.  ing  the  Plaintiff 's  daughter.  In  M€Mcfadz€n  v.  ^mvimi, 
6  Ea$tt  dS7.  Lord  EUenbaraugk  said  that  whatever  Ui 
opinion  might  have  been  if  the  point  had  then  fint 

Waltoit.  arisen,  yet  the  action  having  been  considered  in  Coib 
y.  Sayer,  as  an  action  on  the  case,  he  shonld  be  incfinrf 
so  to  consider  it :  and  Lawrence  J.  referred  to  a  ok 
of  Parker  v.  Iranfield,  K.  B.  HU.  19.  G.  a  iniAid 
Mr.  J.  Bulkr  had  written  upon  his  paper-book,  ^  nii 
is  an  action  on  the  case,  and  not  of  trespass,  and  thin* 
fore  divers  days,  &c.  proper  ;'*  and  had  indorwd  '^  Oe* 
claration  for  debauching  daughter,  that  Defendant  • 
divers  times,  &c.  assaulted,  &c.  good  ;  for  this  h  m 
action  on  the  case :  aliter  in  trespass  for  assault**  Tk 
observation  of  the  Court  in  Baichelar  v.  Biggs^  thiti 
was  an  action  of  trespass  in  the  nature  of  the  cai^  i 
not  very  intelligible ;  for  what  is  such  an  action,  bsta 
action  of  trespass  on  the  caset  It  is  classed  untoAl 
head  of  actions  on  the  case  in  1  Tidtts  Pract&wd 
the  reasons  for  so  classing  it  are  there  assigned;  M 
because  the  injury  is  consequential ;  secondly,  becav 
the  Plaintiff  may  declare  by  bill  with  a  quod  am; 
thirdly,  because  the  plea  is  not  guilty  within  six  joo; 
and,  lastly,  because  the  Plaintiff  is  entitled  to  full  cMli 
where  he  recovers  less  than  40«.  If  then  the  mattv  tf 
the  second  count  be  the  proper  subject  of  an  adkaii 
the  case,  the  judgment  must  be  quod  sU  in  mi  jcraorA 
though  laid  vi  et  arnns,  whereas  the  jadgmeDt  in  tk 
first  count  must  be  quod  capiatur.  Courtney  v.  Cdk 
1  Ld.  Baym.  273. 

Chambrb  J.  The  case  of  Guy  v.  Idvesey,  Cro^Jae-^ 
appears  to  me  directly  in  point  against  the  Defend 
That  was  trespass,  for  that  the  Defendant  assaulted,M 
and  wounded  the  Plaintiff,  nee  nan  that  he  assaulted  d 
beat  the  Plaintiff's  wife  per  quod  consortium  usorit^ 
for  three  days  amisit.  On  motion  in  arrest  of  judgaflt 
because  these  matters  could  not  be  joined,  since  tk  «^ 
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ought  to  have  been  made  co-plaintiff  in  respect  of  the  in-  1807. 

jury  to  her,  the  Court  held  that  the  action  was  wdl       v-^v^^ 
brought ;  for  it  was  not  brought  in  respect  of  the  harm  «. 

done  to  the  feme,  but  for  the  particular  loi^s  of  the  hus- 
band of  the  company  of  his  wife,  for  which  he  might 
haire  an  action,  as  the  master  should  have  for  the  loss 
of  his  servant's  service.  In  truth,  this  action  never  was 
considered  as  an  action  on  the  case  till  the  doubt  was 
raised  by  Mr.  J  ustice  Butter.  The  cases  cited  from  Lord 
Raymond  negative  his  recollections  of  Lord  HoWs  opi- 
nion ;  and  all  that  has  since  passed  upon  the  subject  is 
leferaUe  to  the  mistake  in  which  Mr.  Justice  Butter 
fell  upon  that  subject.  There  is  no  ancient  authority  to 
justify  his  opinion :  and  if  this  matter  was  now  for  the 
irst  time  to  be  determined,  it  could  not  be  considered  as 
an  action  on  the  case.  It  isjxue,  that  the  boundaries  of 
actions  ou^^t  to  be  preserved.  But  other  actions  of  an 
anak^us  nature  have  always  been  held  to  be  trespass. 
They  are  of  a  peculiar  species,  as  much  established  as 
any  thing  can  be.  A  man  may  have  trespass  for  taking 
away  his  heir  where  he  is  entitled  to  ward.  So  if  an  abbot 
or  other  person  be  entitled  to  toll,  and  send  his  servant 
to  take  it,  and  another  disturb  his  servant,  he  shall  have 
a  general  action  of  trespass.  F.  N.  B.  90, 91.  (a)  This 
doctrine  has  been  acted  upon ;  and  the  practice  has  pre- 
yailed  accordingly  in  all  times.  I  do  not  find  however 
that  this  point  has  been  brought  directly  in  question, 
except  in  the  case  of  Cro.  Jac.  But  there  it  was  clearly 
decided.  I  have  looked  much  into  the  authorities ;  and 
was  greatly  surprised  to  find  the  doubt  suggested  by  Mr. 
Justice  Butter. 

Cur.  adv.  vuU. 

(m)   See  RtaUlVi    Entr,  p.    555.  Abo  p.  5&5.   6.  Trnpau,  Amuti, 

Trmpott,  AmuU,  and  BatUry,  pL  fO.  and  Batiery,  pL  25^  which  wai  trea- 

eml  p.  605.    Treipats,  Servant,  p/.  1.  pass  for  beatbg  the  Plabtiff 's  hone 

wlndi    were    trespass     for     beating  per  ^od  equut  iUs  ulteriut  deaermra 


s    servant   per     quod,     Uc.      tionpotuit. 
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1807.  The  opinion  of  the  Court  was  this  day  deCvered  by 

^^*v^  Sir  Jambs  Mansfield  Ch.  J.    A  little  confbsioiilkas 

ooDWARD      ^ijsqh  jn  some  of  the  cases  from  the   insertion  of  tk 
Waltom.       words  vi  et  armis  in  actions  on  the  case^  those  worii 
being  generaHy  applicable  to  actions  of  trespass  odj: 
and  I  certainly  do  not  recollect  to  have  seen  them  snl 
in  actions  upon  the  case.     In  actions  like  the  present  ai 
far  as  my  recollection  goes,  the  form  of  the  decteatiM 
has  always  been  in  trespass  vi  et  armis  and  conirapogm 
I  cannot  distinguish  between  this  action  and  an  actin 
for  criminal  conversation.    If  that   be  the  subject  tf 
trespass,  this  must  be  so  too.    In  the  action  for  crinial 
conversation,  the  violence  is  not  the  ground  of  ai  a^ 
tion :  both  in  that  case  and  in  this,  if  the  injury  nm 
committed  with  violence  it  would  amount  to  a  rape.  I 
do  not  see  therefore  any  good  reason  why  either  of  te 
should  be  the  subject  of  an  action  of  trespass.    Bot  it 
seems  from  the  cases  which  we  have  looked  into  AM 
the  action  for  criminal  conversation  has  been  considari 
for  years  as  the  subject  of  an  action  of  trespass.   In  a^ 
tions  by  a  master  for  an  assault  upon  his  serxBSktperqml 
servitium  amisii  there  is  no  trespass  against  the  Pbintit 
the  sole  foundation  of  the  action  is  the  loss  of  serrxe: 
yet  this  also  has  been  considered  as  an  action  of  trespaft 
All  these  cases  are  the  same  in  principle,  and  fall  witUi 
the  same  rule.    The  case  of  Guy  v.  Idvesey,  Cro.  M 
501.  is  not  distinguishable  from  this  case.    Theie  Ae 
Plaintiff  declared  in  trespass  first  for  an  assault  upon  kiih 
self,  and  secondly,  for  an  assault  upon  his  wife  per  fml 
consortium  uxoris  su€e  for  three  days  amisii  :  a  veidictlff^ 
ing  been  found  for  the  Plaintiff  on  both,  a  motioii  W 
made  to  arrest  the  judgment,  because  the  Plaintiff  hi 
joined  the  battery  of  his  wife  with  the  battery  doM It 
himself;  but  the  Court  held  the  action  wdl  broq^ 
saying  it  was  not  brought  for  the  harm  done  to  tiie  iA 
but  for  tfie  particidar  loss  of  tiie  husband.    In  tbe  ci!« 


WbODWABD 
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VuUidge  v.  Wade,  3  TFtft.  16.,  Which  was  to  action  of        1807. 
pass  for  debaitching  the  Plaintiff's  daagfater,  a  motion 
I  made  to  set  aside  the  verdict  on  accoont  of  tiie  da^ 
fes  being  excessive,  and  there  is  no  doubt  that  every        Waltoit, 
action  would  have  been  made  to  the  form  of  the  de- 
'ation  Which  couM  avail  the  Defendant^  yet  no  objec- 
I  was  there  made  to  the  form  of  the  action  being  tres* 
s,  and  not  case.    In  another  case,  Stra.  192. 1  Salk. 
.  8  Kth.  184.,  where  there  was  a  dispute  about  costs, 
(  said  that  if  a  man  bring  trespass  for  beating  his  ser- 
t,  this  is  not  an  action  of  assault  and  battery,  but  an 
on  founded  on  the  special  damage ;  yet  the  action  is 
ken  of  as  an  action  of  trespass ;  and  in  the  notes  to 
I.  Nat.  Brev.,  where  an  action  of  assault  on  the 
[ntiff's  servant  per  quod  servitium  amisit  is  spoken  of, 
treated  as  an  action  of  trespass.    The  two  modem 
»  which  have  been  alluded  to  entirely  originated  in 
opinion  thrown  out  by  Mr.  Justice  Butter,  2  Term 
.  167. ;  and  which  seems  to  have  been  founded  upon 
stake  respecting  two  other  cases,  one  in  Burrow  and 
other  in  Lord  Raymond.    Upon  looking  into  the  case 
^ostkthwaite  v.  Parkes,  3  Burr.  1878.  it  appears  to 
)  been  an  action  of  trespass ;  and  the  case  of  Russett 
orne,  Ld.  Raym.  1031.  is  certainly  rather  in  favour 
espass  than  against  it.    There  are  many  more  cases 
^h  we  have  looked  into ;  and  upon  these  cases  as  well 
ipon  the  fixed  opinion  which  I  have  always  enter- 
ed, and  which  is  founded  upon  my  former  practice 
si  prills  I  am  quite  satisfied  that  the  injury  now 
>Iained  of  is  the  subject  of  an  action  of  trespass.    I 
r  saw  a  case  in  which  I  should  more  willingly  have 
ited  the  judgment  than  in  this,  if  I  could  have 
so  consistently  with  law.    If  I  had  been  upon 
jury,  I  should  have  found  a  verdict  for  the  De- 

uit 
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Chamber  J.  added,  tiiere  is  another  case  in  Lord 
Rnfmomdy  274.  Courtney  y .  CoUett,  where  the  opinion  of 
Lord  Holt  npon  this  snbject  is  distinctly  stated.  It  is 
there  said,  "  N^ote  that  Holt  C.  J.  said  in  this  case,  that 
if  A.  bring  an  action  against  C.  for  battery  of  j1.^$  ser- 
▼ant  per  qwod  eervitium  amisit,  it  is  a  plain  action  of 
trespass  ;*'  so  that  Mr.  J.  BuUer  must  have  been  mistakeB 
wicfa  respect  to  Lord  Holfs  opinion. 

Judgment  for  the  Plaintiff. 


tOtb. 
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SiFPKEN  V.  LbB. 

nPHIS  was  an  action  on  a  policy  of  insurance  on  the 
Mimerva,  warranted  a  Dantzic  vessel,  ''from Dant- 
zic  to  Dublin.*'  The  loss  alleged  and  proved  was,  cap- 
ture by  a  French  privateer,  in  consequence  of  which, 
though  ultimately  restored,  greater  expences  w^re  in- 
curred by  legal  proceedings  and  otherwise  during  her 
detention  than  the  ship  afterwards  produced  upon  a  sak 
ordered  by  the  Court  of  Admiralty  at  Dublin,  in  order  to 
satisfy  the  holder  of  a  bottomry  bond  upon  her.  At  the  trial 
before  Sir  Jame^  Mansfield  C.  J.  at  the  adjourned  sittiiip 
after  last  Easter  term,  the  defence  chiefly  relied  on  was  a 
breach  of  warranty  that  the  Minerva  was  a  Don^zicship. 
Upon  this  point  the  sentences  of  two  subordinate  prae 
tribunals  of  France  which  had  condemned  the  Minerva, 
mid  the  sentence  of  the  Tribunal  de  Cassation  at  Paris, 
which  had  reversed  the  two  former  sentences,  and  restcmd 
the  Minerva,  were  read,  it  being  insisted  for  the  Defend- 
ant, that  though  it  was  proved  that  the  Minerva  had  all 
the  papers  ever  carried  by  a  Dantzic  ship,  still  that  frnn 
the  latter  sentence  it  appeared  that  at  the  time  of  the 
capture  the  Minerva  had  not  on  board  all  those  papers 
which  were  necessary  to  protect  her  from  the  J^eiicA,aiHl 

which 
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which  a  Danizic  ship  ought  to  have  bad  under  the  above  1807« 
warranty.  The  material  parts  of  tbe  sentence  of  the 
Tribunal  cle  Cassation,  after  premising^  Ist,  that  the  vali- 
dity of  the  capture  hinged  upon  the  single  fact  of  neu- 
trality ;  2dly  and  Sdly^  that  the  neutral  quality  of  the 
cargo  was  proved,  and  not  subject  of  prize,  were  as 
fidlow :  4thly,  "  Considering  that  the  neutral  quality  of 
the  ship  Minerva  is  proved,  first  by  tbe  bill-brief,  fur- 
ther by  the  sea-brief  or  passport  of  the  8th  May  1799 ; 
which,  although  it  has  been  made  use  of  for  another 
voyage  preceding  that  in  the  prosecution  whereof  the 
capture  has  been  made,  shows,  nevertheless,  that  at  that 
time  a  Prussian  of  the  name  of  Golbech  was  the  owner 
of  tiie  said  vessel ;  and  also  by  the  certificate  of  the 
Prussian  consul  at  Elsineur  of  the  15th  October  1799 ; 
•n  which  documents  have  been  found  on  board  the 
afbfesaid  ship;  and,  lastly,  in  a  more  than  sufficient 
manner,  by  the  certificates  exhibited  by  the  Prussian 
agent ;  5thly,  That  although  the  passport  or  sea-brief 
of  the  8th  May  1799  could  not,  pursuant  to  the  disposition 
of  the  ordinance  of  1778,  authorize  the  navigation  of  the 
skip  Minerva  at  the  moment  of  the  capture,  because  it  is 
aeknowledged  that  the  said  passport  had  been  made 
lue  of  on  a  former  voyage ;  yet  the  permission  to  na- 
vigate is  implicitly  contained  in  the  muster-roll;  and 
that  among  the  ship's  papers  there  exists  moreover 
another  document,  in  form  of  a  passport,  bearing  date 
the  4th  October  1799,  which  has  very  improperly  been 
eonsidered  as  a  mere  manifest  of  the  cargo,  since, 
besides  the  enumeration  of  the  goods  captured,  and 
stated  to  belong  to  Christopher  Schmidt,  a  burgher  of 
Ikudxic,  it  points  out  the  destination,  is  signed  and 
fljHiled  by  the  same  public  board  which  expedites  or 
grants  passports  at  Dantzic,  and  terminates  as  follows, 
$mz. : — ^We  consequently  request  all  constituted  autho- 
rities to  whom  this  present  certificate  may  be  pro- 
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1807.         duced,  or  to  whose  oflke  it  niajr  beloui^  to  certify  Ike 
same,  to  permit  the  neutral  ship  Minerva  to  pass  «- 
molested  with  her  said  cargo,  the  whole  being  neatal 
^*'-  property,  and  not  belonging  to  any  foreigner  or  aib- 

ject  of  a  state  which  is  at  present  at  war,  and  not  ■ 
the  least  to  obstruct  her  voyage;    which  fiiTOum 
promise  to  return  on  every  occasioa  ivfaen  aunilar  c» 
tificates  shall  be  produced  to  us :  6Uily,  That  irii 
regard  to  the  ship's  articles,  containing  a  list  of  Ik 
crew  of  the  captured  ship,  the  want  of  the  atitcfit 
of  the  native  country  of  the  persons  who  conqxiselk 
crew  renders  the  said  list  in  this   respect  lepugMi 
to  the  French  regulations ;  yet  Ihat  it  appears  ta 
the  rest  of  the  -ship's  papers  that  the  master  is  aflih- 
lished  and  dwells  in  Prusna,  and  not  the  d%kM 
proof  has  been  produced  that  the  people  or  aeam 
serving  on  board  the  aforesaid  ship  were  eidieriaB 
or  reside  in  an  enemy's  country ;  all  which  peopk  mi 
seamen  have  unanimously,  and  without  the  least  aiiK> 
guity,  declared,  in  the  presence  of  the  caplon,  Art 
they  were  bom  and  reside  eitiier  at  Damizic  or  is  lb 
neighbourhood  of  that  city;  and  that  these  decisfr 
tions,  however  insufficient  they  may  appear,  adaft  i 
being  corroborated  by  the  certificates  g^ranted  by  tt> 
magistrates  of  Dantzic,  which,  from  the  rehitkai  tf 
amity  and  friendship  subsisting  between  the  RtaA^ 
public  and  Prussia,  ought  not  to  be  consideied  uli^ 
result  of  surprize,  or  the  work  of  undue  -rompKii*^ 
so  that  it  appears  to  be  a  simple  omission  wbidk  hi 
taken  place  only  in  one  of  the  ship's  papers,  and  ntf 
would  be  too  rigorously  panished  by  the  confiacatioirf 
the  ship  and  cargo  at  a  time  when  they  are  chaiii 
as  Prussian  property  by  the  representative  of  a  sai» 
reign  who  has  given  so  many  proofs  €)f  bis  smoeiiV 
and  friendship,  and  has  so  heartily  joined  in  the  sacs' 
cause  of  the  liberties  of  the  seas :  7thly,  HuU,  ha** 
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ever,  this  omission,  which,  considered  in  itself,  is  ex-  18(y7. 

tremely  important,  does  not  admit  of  any  damages  or 
costs  being  adjudged  to  the  claimants ;"— the  sentence 
then  proceeded  to  decree  the  capture  of  the  Minerva 
**  unlawful  and  null,'"  and  to  reject  the  claim  preferred 
by  the  captain  respecting  any  damages,  costs,  and  in- 
demnities whatsoever. 

The  jury  found  a  verdict  for  the  Plaintiff. 

A  rule  msi  for  a  new  trial  having  been  obtained  on  a 
I  fbnner  day. 

But  and  Marshall  Seijts.  were  this  day  called  upon 
I  by  the  Court  to  support  the  rule.   They  contended,  that 
I  Ibveign  prize  courts  have  the  same  right  to  decide  upon 
I  fSnie  regularity  of  a  ship's  papers,  and  mould  their  judg- 
i  nent  according  to  the  conclusions  they  come  to  upon 
y  tfiat  fact,  as  they  have  to  decide  upon  the  neutrality  of 
ii  tike  ship  itself;  and  that  it  appeared  from  the  la^t  sen- 
y  tenoe,  that  though  by  procuring  fresh  papers  from  Dani- 
,  Mc  the  court  of  appeal  was  satisfied,  still  at  the  time  of 
ih6  capture  the  Minerva  had  not  cm  board  all  her  papers 
Beggar ;  and  that  in  consequence  the  court  of  appeal  had 
OtnAuied  to  give  costs  and  damages  upon  the  reversal  of 
Hie  fimrmer  sentences.    They  also  argued,  that  under  a 
:iriranranty  of  neutrality  the  assured  was  bound  to  furnish 
Idmself  with  all  such  papers  as  secured  his  ship  against 
itfie  attacks  of  any  belligerent  power,  even  though  the 
jieeessity  of  having  such  papers  should  be  founded  on 
partial  ordinances ;  and  for  this  they  cited  BarzUlay  v. 
]jewU,Park.  868.,  where  Lord  Mansfield,  on  a  warranty 
#jr^  Dutch  property,"  said,  ''the  warranty  meant  that  the 
-^hip  was  Dutch,  to  the  purpose  of  being  protected."  And 
"iigain,  in  the  same  case, ''  in  every  war  the  belligerent 
powers  make  particular  regulations  for  themselves,  which 
'heing  no  part  of,  or  perhaps  repugnant  to  the  law  of  na- 
tions, do  not  bind  other  states ;  but  other  states,  though 

not 
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1907.  not  bound  by  them,  must  take  notice  of  tfaem  for  their 

own  safety.  In  this  case  the  insured  warranted  the  ^ 
to  be  Dutch,  and  they  knew  they  must  confbnn  to  fte 
marine  regulations  of  FranceJ'*  They  urged  that  fte 
same  principle  was  adopted  by  Sir  Wm.  Oranty  in  \k 
judgment  on  the  case  of  Kinderdey  v.  Ckace, 

Shepherd  and  Lens  Serjts.  oonfrd. 

Sir  JAMBsMANSPiBLDCh.J.  In  this  case  the  Iftiiffvf 

was  proved  to  be  a,Dantzic  ship,  and  she  was  alsopiofri 

to  have  had  on  board  at  the  time  of  the  capture  all  Ai 

papers  ever  carried  by  JDamizie  ships.  Ho^vever,  she  m 

taken  into  a  French  port  by  a  cruiser  of  that  natioB;  ari 

this  action  is  brought  to  recover  the  loss  sustained  bjii 

assured  in  consequenceof  that  capture.  TheunderwnMi 

are  clearly  liable,  unless  they  can  show  that  the  cqilBi 

arose  from  some  default  of  the  assured ;  but  they  cnkd 

they  are  not  liable,  because  the  sentence  of  restitite 

has  refused  damages  and  costs  to  die  assured.  The  Mi 

of  the  sentence  of  the  tribunal  de  CasMoHon  is,  tint  lb 

Minerva  was  proved  to  be  neutral ;  but  because  she  la 

not  documented  according  to  the  ordinances  of  Frmtt 

though  she  was  documented  according  to  the  bras  i 

nations,  therefore  damages  and  costs  were  not  sDovfi 

The  precise  ground  of  the  refusal  to  allow  costs  andli' 

mages  is,  that  the  muster-roll  did  not  express  thephcetf 

nativity  of  the  crew,  which  vras  required  by  the  JFVaKli^ 

gulations.  Then  the  first  questionwillbe.  Whether  a  df 

warranted  as  this  is,  and  sailing  from  the  port  of  IW* 

zfc,  documented  according  to  the  law  of  nations,  o^k 

also  to  be  documented  according  to  all  the  private  Rf- 

lations  of  all  the  belligerent  powers?  In  Mayne  v.  Wdlf 

(Park  962.)  Lord  Mansfield  put  all  private  r^;ulati08S^ 

belligerent  powers  out  of  the  question^  saying  they  coril 

have  no  effect,  unless  known.  If  therefore  we  were  to  sif 
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ere^  there  would  be  an  end  of  the  present  case,  for  it  does  1807. 
ot  appear  that  the  regulation  referred  to  in  the  French 
entence  was  known  at  Dantzic.  But  let  us  consider  the 
eneral  question.  Prize  or  no  prize  ought  to  be  decided 
>y  the  law  of  nations,  and  that  law  must  be  collected 
rom  the  writers  upon  the  subject,  and  from  the  treaties 
existing  between  nations.  In  Barzillay  v.  Lewis,  non- 
ompliance  with  the  provisions  of  the  treaty  of  Utrecht,' 
»y  a  ship  warranted  Dutch,  was  held  to  be  fatal,  because 
he  provisions  of  that  treaty  were  part  of  the  law  of  na- 
ions  between  the  Dutch  and  the  French,  by  whom  the 
capture  was  made.  It  has  lately  been  under  considera- 
ion  whether  the  sentences  of  courts  of  admiralty  ought 

0  be  impeached,  though  founded  on  very  wicked  rea- 
lons ;  and  it  is  now  decided  that  the  question  of  prize 
nr  no  prize,  though  foolishly  reasoned  by  the  CSourt  of 
Admiralty,  is  nevertheless  concluded  by  their  judgment 
Be  the  premises  upon  which  that  judgment  proceeds 
what  they  may,  yet  if  it  decides  the  ship  to  be  lawful 
prize,  that  question  cannot  again  be  agitated.  No  ques- 
ion  has  ever  arisen  as  yet  vrith  respect  to  the  refusal  of 
%  prize  court  to  allow  damages  and  costs,  as  discharging 
Ae  underwriters  from  their  liability ;  and  indeed  it  would 
be  very  odd  if  such  a  refusal  could  discharge  them.  It  is 
a  matter  of  mere  discretion  in  the  Court.  In  this  case 
the  refusal  to  allow  them  is  founded  on  two  private  ordi- 
nances of  France,  not  shown  to  be  within  the  knowledge 
of  the  people  of  Dantzic,  and  therefore  the  refusal  of  the 
French  court  can  afford  no  ground  for  holding  the  under- 
writers released  from  their  engagement  to  pay.  Indeed, 

1  see  no  reason  for  extending  the  doctrine  of  the  con- 
clusiveness of  sentences  of  courts  of  admiralty. 

Heath  J.  I  am  of  the  same  opinion.  The  conclu- 
sive effect  of  the  sentence  of  condemnation  is  now  settled ; 
why  then  is  not  the  same  effect  to  be  given  to  the  sentence 
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of  acquittal  ?  As  to  the  refiisal  of  damages  and  costly 
that  is  merely  accessory  to  the  main  point  in  dispute, 
and  a  refusal  only  of  a  part  of  the  prayer  of  the  appd- 
lanty  which,  if  g;ranted,  would  not  be  part  of  the  sei- 
tence  on  the  question  of  prize. 


BooKB  jr.  I  am  of  the  same  opinipn.  The  questioi 
of  costs  is  quite  distinct  from  the  question  of  prise. 

Chambrb  jr.  If  the  JVencA  court  had  expresdj  de- 
cided that  they  refused  damages  and  costa  becaiise  tb 
Mmtrva  had  not  the  fwoper  papers  on  board ibrtb 
voyage,  we  might,  perhaps,  have  been  bound  by  sechi 
finding.  But  it  appears  finmn  the  sentence  that  they  » 
fused  damages  and  costs,  because  the  Minerva  hadMl 
complied  with  French  ordinances.  The  refusal,  then* 
fore,  was  a  mere  arbitrary  act  of  the  court. 
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1807. 


Do£,  on  the  Demise  of  John   Godfbby  Lushing-       juntieth. 

TON, -        PlaintiflF. 

versus 

Richard  Lord  Bishop  of  Landapp,  Sir  Stbphbn 
LusHiNGTON  Bart.,  Mary  Lushington,  Widow, 
Edmund  Hbnry  Lushington,  HbniIy  John 
LusHiNGTON,  Stephen  Rumbold  Lushington, 
Jambs  Lane  Lushington,  and  Charles  May 
^USHINGTON,  Esquires/      ...  Defendants. 

^I^HIS  was  an  ejectment  brought  in  pursuance  of  a  di-  a  testator  ha^- 
rection  in  a  decree  of  the  Court  of  Chancery,  in  "»«^^>»edhia 
order  to  ascertain  whether  the  devise  in  the  will  of  the  recoTeiy  thereof. 
Rev.  James  Stephen  Lushington,  of  the  date  of  the  26th  in  which,  as  weu 
of  Dec.  1794,  of  the  manor  of  Rodmersham,  alias  St.  "  "^  ^«  ^^' «« 

■  '  ■  make  a  tenant 

John's  Hole,  with  the  appurtenances,  and  of  the  several  to  the  prtunpe, 

lands,  hereditaments,  and  premises,  situate  at  Rodmer-  ***•  **"*  *^" 

sham,  Bapchild,  Murston,  and  Tong,  and  of  the  rectory  ^^  name*bein'ir 

appropriate  of  the  parish  church  of  Rodmersham,  with  Edmund,  in  eject- 

the  appurtenances,  and  the  tithes,  obventions,  oblations,  ™*°*  ^y  ^^  ^®^ 

pensions,  and  portions  to  the  said  rectory  belonging,  devisees,  hM 

had  been  revoked,  and  whether  any  and  what  part  that  the  recoreiy 

thereof  were  of  gavelkind  tenure,  or  descended  accord-  '^  ^  ^^ 

,  ,        r  ,  ,  estoppel  a^nsC 

ing  to  the  rule  of  the  common  law.  the  tesutor  and 

At  the  tridl  before  the  Lord  Chief  Baron,  at  the  last  ^  persons  ciaim- 
assizes  for  Kent,  the  jury  found  a  verdict  for  the  Plaintiff  "^"?  ^^,    '.„ 

■  ^      'f  and  that  the  will 

for  one-sixth  part  of  all  the  premises  in  question,  except  therefore  was  re- 
the  rectory,  and  for  the  whole  of  the  rectory,  subject  to  ^°^*^  thereby. 
the  opinion  of  the  Court  on  the  following  case.— The  x^^oLa^ 
Rev.  James  Stephen  Lushington,  at  the  time  of  making  belonging  to  one 

of  the  dissolved 
BODasteries,  having  been  granted  by  Htnry  8.  to  a  layman,  to  be  holden  in  fse  by  knight's  service  in 
Mints ;  held  that  the  lands  were  descendible  according  to  the  custom  of  gavelkind,  but  the  tithes 
araording  to  the  common  law  (a). 
(a)  And  see  BaughUn  v.  Sandtiendf,  S  Taunt.  S42.  363.  Matttuwt  ▼.  VtnabUs,  2  Bing.  136. 143 

and 
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and  publishing  his  will  and  of  his  death,  was  selied  ii 
fee  simple  of  the  manor,  land,  premises,  and  rectory  ii 
question.    By  his  wiD,  duly  executed  and  attested,  rf 
the  26th  Dec.  1794,  the  said  Rev.  Jatnts  Stephen  Lukmf' 
ion  devised  all  his  manors,  messuages,  land,  tenementi 
and  hereditaments,  situate  in  the  several  parishes  d 
Rodmersham,  Bapchild,  Milton,  Swetde,  Mvrston,  Kia^i 
North,  Mersham,  Sevington,  and  Ihng,  in  the  coontj  cf 
Kent,  or  elsewhere  in  the  county  of  Kent,  with  the  appv- 
tenances,  whereof  or  wherein  he  had  any  estate  or  nto- 
rest  in  possession,  reversion,  remainder  or  expectaicf, 
which  he  had  any  power  to  dispose  of  (other  than  wkt 
was  customary  or  held  by  copy  of  court-roll)  unto  his  wk 
Mary,  the  Lord  Bishop  of  Uandaff,  Sir  Stephen  Lwftof- 
ton  Bart.,  and  Edmumd  Henry  Lushington,  their  hm^ 
executors,  administrators  and  assigns,  upon  trust  for  ok^ 
and  to  apply  the  produce  unto  and  for  the  benefit  of  Hi 
younger  children,  WiUiam  John,  Stephen  RumboU,  En- 
ter Paulina,  Dorothy  Christian,  James  Lane,  and  Chmk 
May,  in  equal  proportions.  In  Hilary  term  1801,  a  c» 
mon  recovery  was  suffered  of  all  the  premises  in  qoestiflii 
in  which  George  Ellis  appears  to  have  been  demando^ 
Edward  Henry  Lushington  tenant,  and  the  said  Jtm 
Stephen  Lushington  vouchee.  On  the  17th  Junel90l,ik 
testator  died,  leaving  the  Plaintiff,  Thomas  Godfrey  Ld- 
ington  his  heir  at  law,  and  the  said  nomas  Godfrey^SI- 
mund  Henry,  William  John,  Stephen  Rumbold,  Jens 
Lane,  and  Charles  May,  his  heirs,  according  to  the  rob  iT 
gavelkind  descent;  all  the  lands  and  premises  in  qnestiai^ 
except  the  rectory  and  tithes,  are  of  gavelkind  tenure.  Bi 
it  was  contended  on  the  part  of  the  Plaintiff,  that  the  icc- 
tory  and  tithes  descended  to  him  as  heir  to  the  testator  a^ 
cording  to  the  rule  of  the  common  law,  and  are  not,  as  al- 
leged by  the  Defendants,  subject  to  the  custom  of  givd- 
kind.     On  the  part  of  the  Defendants  it  was  submitM 
that  the  tenant  to  the  praecipe  in  the  recovery  in  ifito; 
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berm  1801  was  misdescribed^  being  called  Edward  Henry 
Lushingtan,  and  his  real  name  being  Edmund  Henry 
LuMngton,  which  vitiated  the  recovery,  and  that  the  de- 
rise  in  the  will  stood  unrevoked.  To  show  the  misnomer 
rfthe  tenant  to  the  praecipe  they  produced  indentures  of 
lease  and  release  of  the  11th  and  12th  February  1801,  the 
lease  expressed  to  be  made  between  the  said  Rev.  James 
Stephen  Lushingtan  of  the  one  part,  and  Edward  Henry 
Lashingtonj  Esq.  of  the  Middle  Temple,  London,  of  the 
Dtherfpart,  and  the  release  being  of  three  parts,  expressed 
to  be  made  between  the  sdid  James  Stephen  Lushingtan  of 
the  first  part,  the  said  Edward  Henry  Lushingtan  of  the 
Middle  Temple,  Esq.  of  the  second  part,  and  George  Ellis, 
Gent,  of  the  third  part;  whereby  the  said  manor  of  Rod- 
flier«Aam,and  other  the  premises  comprised  in  this  eject- 
ment (being  part  of  the  hereditaments  and  premises  de- 
vised as  hereinbefore  mentioned  by  the  will  of  the  said 
James  Stephen  Lushingtan)  were  by  him  the  said  James 
&ephen  Lushingtan  granted,  bargained^  sold,  released, 
and  confirmed  to  the  said  Edward  Henry  Lushingtan  (or 
mentioned  so  to  be),  to  hold  unto  the  said  Edward  Henry 
Lushingtan  and  his  heirs,  to  the  use  of  the  said  Edward 
Henry  Lushingtan  and  his  heirs,  to  the  intent  that  the 
said  Edward  Henry  Lushingtanmi^ihecom^  a  good  and 
perfect  tenant,  so  that  one  or  more  good  and  perfect  com- 
mon recovery  or  recoveries,  with  double  voucher,  might 
be  had  and  executed ;  wherein  the  said  George  Ellis 
was  to  be  demandant,  the  said  Edward  Henry  Lushing- 
ion  tenant,  and  the  said  James  Stephen  Lushingtan 
vouchee;  and  which  said  recovery  or  recoveries  it  was 
thereby  declared  should  enure  to  certain  uses  therein 
expressed.  They  then  proved  that  Edmund  Henry  Lush- 
ingtan, mentioned  by  the  testator  in  the  said  devise,  one 
of  the  sons  of  the  testator,  a  Defendant  in  this  cause,  and 
then  present  in  Court,  was  the  person  named  in  the 
above-mentioned  deeds  and  reco very£(/ti;ard  Henry,  and 
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1807.         that  he  was  the  person  who  appeared  at  the  bar  of  the 
^''"^C^^      Court  of  Common  Pleas  as  tenant ;  that  he  was  of  tkc 

Dob  dAm. 

Lvf  Hii^Toy      Middle  Temple,  as  deseribed  in  the  indentarea  of  lease  as! 

The  Loid  Kihop   ^^^^^^^f  ^^^  ^^^  there  was  no  person  of  the  name  if 

of  Edward  Henry  Luskington,  a  member  of  that  sodetf. 

And  othfln.      T^^t  the  said  Edmund  Henry  executed  the  said  deeds  If 

signing  E.  H.  Luskington  only ;  that  he  was  baptised  tf 

the  name  tit  Edmund;  that  in  the  entries  of  his  udminria 

at  Queen's  College,  Cambridge,  and  the  Inner  Taiqik,k 

was  namedEdnmnd ;  and  that  he  was  never  known,noril 

he  ever  pass,  by  the  name  of  Edward  Henry  Ltukmflm 

In  support  of  the  claim  of  Tkomae  Godfrey  LmMn^ 

to  the  whole  of  the  rectory,  it  was  proved  that  the  iiii 

rectory  and  church  of  Rodmerskam,  mad  all  lands,  tm^ 

ments,  glebe,  tithes  oblations,  aiid  other  lights,  goub*!* 

dities,  emohunents,  and  appurtenances  whatsoever  tk» 

unto  belonging,  in  the  said  county  of  Kent,  were  pamlif 

the  late  preceptory  or  commendatory  of  West  PeeUt^ 

in  the  same  county  of  Kent,  and  belonged  to  the  priily 

or  hospital  of  St.  John  of  Jerusalem^  in  England;  wd 

that  upon  the  dissolution  of  that  hospital  they  were  gam 

and  granted  by  King  Henry  the  Eighth  to  John  Perief 

his  heirs  and  assigns  for  ever,  as  fully,  firedy,  and  Oh 

tirely,  and  in  as  ample  manner  and  form  as  the  late  pris 

of  the  said  late  hospital  of  St.  John  of  Jerusahmk 

England,  or  anyone  or  more  of  his  predeceasoisiDili 

right  of  that  priory  at  any  time  before  the  dissolndearf 

the  same,  or  before  that  priory  came  to  the  crown,  bdii 

and  enjoyed  the  same  rectory  and  tithes;  to  hold  of  Hi 

said  majesty,  his  heirs  and  successors  m  capiie,  byAi 

service  of  the  twentieth  part  of  a  knight's  fee. 

The  questions  for  the  opinion  of  tl^e  Court  wm 
Whether  the  evidence  of  the  misnomer  of  the  tenuit  I* 
the  praecipe  was  rightly  admitted ;  and  if  rightly  admittoi 
whether  such  misnoner  prevented  the  recovery  of  J7ils]f 
term  1801,  from  revoking  the  devise  of  the  premises 
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sed  in  the  said  recovery;  and  whether  the  rectory 
1  tithes  otRddmersham  were  sobject  to  the  custom 
^velkind,  or  descended  according  to  tbe  rale  of  the 
amon  law  ? 

f  the  Court  should  be  of  opinion  that  such  evidence 
;ht  not  to  have  been  received,  or,  being  received,  that 
lid  not  prevent  the  recovery  firom  operating  as  a  re- 
lation of  the  devise  of  the  premises,  the  verdict  to 
ad  for  the  lessors  of  the  Plaintiff  for  the  entire  rec- 
f,  provided  the  Court  should  think  that  it  was  ndt 
ject  to  the  custom  of  gavelkind';  and  if  the  Court 
old  be  of  opinion  that  the  rectory  was  subject  to  the 
torn  of  gavelkind,  then  for  only  l--6th  of  the  rectory : 
I  as  to  the  rest  of  the  pr^nises  in  the  declaration, 
verdict  to  be  for  him  for  l-6th  part  of  such  premises, 
he  Court  should  be  of  opinion  that  such  evidence 
ht  to  have  been  received,  and  that  it  did  show  tiiat 
recovery  did  not  c^>erate  as  a  revocation  of  the  will, 
!i  a  nonsuit  to  be  entered. 

"his  case  was  twice  argued,  first  in  Trinity  term  1806, 
Best  Serjt.  for  the  lessor  of  the  Plaintiff,  and  Bayky 
jt.  for  the  Defendants ;  and  again  in  Trinity  tenn 
7,  by  Williams  Serjt.  for  the  former,  and  Shepherd 
|t.  for  the  latter. 

.rguments  for  the  lessor  of  the  Plaintiff.  The  first 
stion  is,  whether  the  misnomer  of  Edmund  Henry 
hihgton  in  the  conveyance  to  the  tenant  to  the  pr4Bcipe, 
in  the  recovery,  will  affect  the  validity  of  the  reco- 
f ;  the  second,  whether  supposing  the  recovery  to  be 
did,  it  will  operate  as  a  revocation  of  the  will ;  and 
third,  whether  the  rectory  be  descendible  accordii^ 
be  custom  of  gavelkind.  1st,  In  this  case  all  the  par- 
to  the  recovery  are  estopped  from  saying  that  the 
le  is  Edmund;  for  the  judgment  in  a,  comm<m  reco- 
r  is  of  equal  force  with  a  judgment  in  an  adversary 
•     Pigott  on  Recav.  123.  Cruise  cm  Beam.  sect.  248. 

Bull 
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BuU  y.  Wyait,  Cro.  Car.  388.    And  it  was  holden  bj 
Scrope  J.  that  where  a  fine  was  levied  to  R.  and  5.  his 
wife  (her  real  name  being  J.),  remainder  to  the  ri|^t 
heir  of  IL ;  that  the  son  of  JR.  by  a  former  wile  was  es- 
topped in  an  assize  brought  against  J.  from  saying  that 
her  name  was  J.  when  his  father  was  joined  in  the  fine 
levied  to  her  by  the  name  of  S.   Bro.  Abr.  tit.  Esioppd, 
113.  Feoffment  de  Terres,  20.  Fines  Levy  de  Terre,  117. 
Fine  and  recovery  are  mentioned  as  matters  of  estoppel 
Co.  Lit.  352.  a.  So  in  the  case  of  Henriques  and  Others  t. 
The  Dutch  West  India  Company,  in  Error,  2  Ld.  Roj/m. 
1535.  which  was  a  scire  facias  upon  a  recognizance  of 
bail,  it  was  holden  that  the  Defendant  was  estopped  by 
his  recognisance  from  saying  that  the  Plaintiffs  wereaot 
a  corporation.   In  2  Leon.  11.  pL  17.  where  a  lease  was 
made  by  indenture  to  begin  after  the  expiration  of  a  ktse 
to  D.,  the  lessor  in  an  action  of  covenant  by  the  second 
lessee  said,  that  there  was  no  such  person  in  rerum  imtoc 
as  D. ;  but  he  was  holden  to  be  estopped.  To  the  saae 
effect  is  Plowd.  421. 434.  With  respect  to  records,  though 
a  party  may  be  admitted  to  aver  matters  which  are  ocm- 
sistent  therewith,  he  shall  not  be  allowed  to  allege  any 
directly  contrary  to  them.     Hynde*s  case,  4  Cb.  7L  & 
Therefore,  if  a  man  levy  a  fine  of  my  lands,  I  am  boond. 
1  Rol.  Jbr.  863.  Estoppel,  pi.  2.  Or  if  a  man  be  voudied, 
and  a  stranger  api>ear  and  acknowledge  the  action,  this 
shall  bind,  pL  4.  All  parties  and  privies  in  blood  and  in 
law  are  bound  by  an  estoppel.    Co  Lit.  352.  a.  b.    And 
in  Trevivan  v.  Lawrence,  1  Salk.  276.  the  Ck>urt  heU 
that  an  estoppel  binds  not  only  parties,  but  all  who  diini 
under  them ;  and  that  they  run  with  the  land.    Bat  ad- 
mitting that  the  Defendants  are  at  liberty  to  show  diat 
the  name  is  Edmund  and  not  Edward,  yet  the  variance 
will  not  aflect  the  recovery.    There  is  no  confusion  or 
ambiguity  patent  upon  the  face  of  the  deed  or  recoveij- 
The  ambiguity  is  latent,  and  must  be  raised  by  evidence; 
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I  in  which  case  it  may  also  be  explained  by  evidence.  Am- 
ti  HguitCL8,verhorum  latens  verificationefacti  suppletur,  nam 
r>  ^uod  ex  facto  oritur  ambiguum  verificationefacti  tollitur. 
01  Sacon*s  Maxims,  25.  In  the  present  case  the  evidence 
ii  clearly  shows  that  the  person  described  can  apply  to  no 
m  one  but  the  tenant  in  the  recovery.  Constat  depersond. 
k\  In  Dr.  Ayray's  case,  11  Ck).  20.  6. 21.  a.  it  is  said^  that  if 
qt  a  person  be  so  described  that  he  may  be  certainly  known 
^  firom  other  persons^  the  omission^  or  in  some  cases  the 
^  mistaking  of  the  name  of  baptism,  shall  not  void  the 
0^  grant ;  as  in  case  of  a  grant  by  Richerus,  abbot  of  W., 
0  where  his  name  was  Bichardus  ;  of  a  grant  Margaretis 
^WBori  sua,  where  the  name  was  Margery;  and  Mariott 
V  tUMm  sua,  where  the  name  was  Marion.  And  it  is  said^ 
\ti  S  Bacon's  Abr.  651.  that  if  ther&  be  sufficient  shown  to 
0  .ajKsertain  the  grantor  and  grantee^  and  to  distinguish  them 
m  all  others,  the  grant  will  be  good.  2dly,  Supposing 
recovery  to  be  invalid,  yet  it  operated  as  a  revocation 
the  will  of  James  Stephen  Lushington  the  vouchee: 
however  inoperative  it  may  have  been  in  barring  the 
e  in  tail  or  the  remainders,  yet  it  was  good  against 
person  who  suffered  it.  Thus  in  Lord  Say  and  Seak's 
10  Mod.  45.  it  is  said,  common  recoveries,  al- 
jlhoiigh  there  are  no  tenants  to  the  precipes,  are  good  by 
^jng  of  estoppels  against  the  parties  who  suffer  them, 
^Bumgh  not  against  remainder-men,  strangers,  &c.  To 
^f\f{  effect  also  is  Buckler's  case,  2  Co.  55.  Webh  v.  Hill, 
•  Eliz.  21.  And  this  is  admitted  in  Pigott  on  Recov. 
'•  And  though  imperfect,  the  recovery  sufficiently 
(^Manifested  an  intent  to  dispose  of  the  estate  devised,  and 
^^H'efore  revoked  the  will.  Thus  if  ^1.  having  made  one 
devise  to  a  parish  or  corporation  by  a  second  will, 
latter,  though  void,  revokes  the  first,  1  Rol  Abr.  614. 
Revocation,  O.  pi.  4.  So  a  feoffment  without 
^y,  a  grant  of  a  reversion  without  attornment,  and  a 
CTain  and  sale  without  enrolment.  1  RoL  Abr.  615. 
^L.  II.  2  M  Devise, 
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Devise,  Revocation,  P.  pi  A,  6,  6.  In  none  of  these  cases 
does  the  estate  devised  pass  out  of  the  testator^  and  yet 
they  have  been  deemed  revocations,  on  the  ground  of  the 
intent  manifested  by  the  testator.  This  principle  is  My 
considered  in  the  cases.  Beard  v.  Beard,  8  jitk.  72.  Spar' 
roux  V.  Hardcastk,  3  Atk.  803.  Brydges  v.  Duke  ofChoh 
dos,  2  Ves.  Jan.  417.  3dly,  The  rectory,  though  situated 
in  Kent,  is  descendible  according  to  the  rules  of  the  com- 
mon law.  In  Robinson  on  Gavelkind,  p.  86.  it  is  said  fliat 
"  parsonages,  tithes,  8cc.  that  came  to  the  crown  by  tiie 
statutes  for  the  dissolution  of  monasteries,  &c.  are  made 
by  those  statutes  and  that  of  32  K.  8.  c.  7.  in  thehaids 
of  laymen  temporal  inheritances,  and  husbands  maybe 
tenants  of  them  by  the  curtesy,  and  wives  endowed  of 
them."  Co.  Litt.  169.  "  Upon  which  may  possSdy 
arise  a  question  of  some  importance,  whether  tithes  in* 
propriate  issuing  out  of  gavelkind  lands  shall  descend 
to  the  eldest  son,  or  go  according  to  the  custom  of  die 
lands  out  of  which  they  arise.  And  the  like  doubt  may 
be  made  concerning  dower  and  tenancy  by  the  curtesy. 
But  it  will  be  very  difficult  to  maintain  that  these  new 
inheritances  can  be  directed  or  controuled  by  the  cos- 
torn,  since  they  are  within  time  of  memory  duties  merely 
ecclesiastical,  collateral  to  the  estate  of  the  land  and 
are  no  part  of  the  old  lay  fee.*'  Then  after  saying, ''  that 
he  could  find  no  case  in  the  books  in  point  to  this  qses- 
tion  (possibly  because  never  accounted  a  difficulty)  safe 
one,"  the  author  refers  to  a  casein  Hughes^ s  Abr.  Mick 
10  Jac.  1.  where  it  was  determined  that  tithes  arisiDg 
out  of  a  manor  which  was  borough  English  should  go 
to  the  eldest  son ;  "  because  tithes  do  not  come  natoraOy 
of  the  land,  but  by  manual  occupation ;  and  also  of  ccn^ 
mon  right  tithes  are  not  an  inheritance  descendible,  aod 
by  the  statute  of  monasteries  it  is  only  that  they  are  de 
scendible  to  heirs.''  It  is  clear  that  the  rectory  in  qoes- 
^ion,  during  aH  the  time  that  it  continued  in  the  bands 
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of  the  hospital  of  St.  John,  as  well  as  in  the  hands  of  the 
.  king,  was  not  descendible  according  to  the  custom,  and 
partible  among  all  the  sons.    And  as  soon  as  it  was 
i  granted  by  the  crown,  it  was  granted  upon  a  tenure, 
(  namely,  knight  service,  to  which  the  customs  of  gavelkind 
k  do  not  apply,  that  custom  being  ''  confined  to  tenements 
f  of  isoccage  tenure,"  as  appears  from  Robinson,  p.  87. 
f  •  Arguments  for  the  Defendants.  1st,  The  deed  to  make 
m.  tenant  to  the  prtBcipe,  is  void  on  account  of  the  mis- 
Jiomer.  It  is  true,  that  where  a  grant  is  made  to  a  person 
"by  his  name  of  office,  or  dignity,  or  to  a  woman  as  the 
'^irife  of«/.  S.,  and  the  Christian  name  is  but  an  adjunct, 
fl|  mistake  in  the  Christian  name  will  not  vitiate  the  deed. 
^do^  Lit.  3.  But  in  other  cases  it  will.  Thus  in  the  Com- 
tfiunt  upon  Bacon's  24th  Maxim :  ^^  If  I  grant  lands  to 
jlf^m  S.  filiO  et  haredi  G.  S.,  and  it  be  true  that  he  is  the 
fVOn  and  heir  of  G.  S.,  yet  if  his  name  be  Thomas  it  is  a 
jF^d  grant."   It  is  indeed  said  in  Shepherd's  Touchstone, 
W^B.  that  a  grant  to  Alfred  Fitzjames,  by  the  name  ol 
StJkelred  Fizfjames  is  good ;  and  Bro.  Abr.  Confirmation, 
CK»  is  referred  to ;  but  it  appears  from  the  note  in  Brooke, 
t  the  grant  was  holden  void  on  account  of  the  mis- 
.    The  rule  howevei'  is  correctly  stated  in  Shep- 
Touch.  thus :  ^*  Where  a  grant  4oth  intend  to  de- 
the  person  of  the  grantee  by  his  proper  name,  and 
omit  or  mistake  his  Christian  name  or  surname, 
for  the  most  part  the  grant  is  void,  unless  there  be 
le  special  matter  to  help  it,  as  in  the  case  before,"  re- 
to  the  addition  of  dignity  or  office.     In  the  pre- 
case  there  is  no  such  description  in  the  deed ;  and  the 
ce  of  the  party  at  the  bar  amounts  to  no  more 
signing  the  deed,  and  only  identifies  the  person, 
are  many  cases  in  which  deeds  have  been  holden 
because  signed  by  a  wrong  name,  where  no  estoppel 
take  place :  such  is  the  case  of  Field  v.  Winlow, 
EUz.  897.  where  the  Plaintiff  declared  that  the  De- 
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fendant  James  by  the  name  of  John  bound  himadf,  ui 

it  was  holden  on  demurrer  that  the  action  lay  not^for 

John  could  not  be  James.    To  the  same  effect  are  fFitf- 

kins  V.  Oliver,  Cro.  Jac.  558.     Hickman  v.  ShoMt, 

Dyer,  279.  6.  Clark  v.  Istead,  1  Luttv.  894.  and  UAj 

Y.  Shepherd,  Cro.  Jac.  640.  In  the  latter  case  an  acda 

was  brought  against  John,  the  executor  of  £cAiiicimI^ 

herd,  and  the  bond  set  forth  was  said  to  be  the  bond  of 

Edmund,  but  it  appeared  that  he  "was  called|JSAoiiniii 

the  bond;  and  though  it  appeared  that  he  signed  hj^ 

right  name  £rfmuncf  Judgment  was  arrested.  The  ram 

constantly  assigned  is,  that  a  man  cannot  have  tn 

Christian  names ;  and  this  principle  is  recogniied  ai 

acted  upon,  and  the  preceding  cases  considered  in  Aii 

v.  KiTuj,  Willes,  554.    The  various  cases  in  whkk  m 

estoppel  has  been  allowed  show,  that  but  for  the  esUfffi 

the  deed  would  have  been  void;  for  it  is  the  eaaaeti 

an  estoppel  to  help  those  whom  the  rule  of  law  wad 

operate  against.    And  it  is  expressly  said  in  Petdmi 

Chowles,  Moore,  897.  where  a  woman  named  JEfaxaor hi 

released  by  the  name  of  Ellpi,  that  the  jury  were  n^ 

on  non  est  factum,  in  finding  that  it  was  not  herdoi 

and  that  if  the  special  matter  had  been  found  the  Cn> 

must  have  holden  it  the  same;  and  that  the  party  ortH 

only  be  aided  in  those  <^ases  where  lie  might  takeadu^ 

tage  by  estoppel.    Here  th^p&is  no  ground  for  an  e9l^ 

pel.    The  Defendants  do  not  claim  under  the  tecmtf 

and  if  they  ought  to  be  estopped  from  disputing  it,  1^ 

cause  they  claim  under  the  will  of  the  vouchee,  aiMf 

answer  might  have  been  given  to  many  of  the  casestAiA 

occur  in  the  books,  where  the  question  has  been  lAci^ 

a  lessee  under  a  second  lease  granted  by  a  corpoiatHBi* 

their  right  name,  should  prevail  against  a  lessee  (Vgn^ 

under  a  former  deed  made  by  a  wrong  name^   SbA^ 

the  cases  of  Croft  v.  Howell,  Phwd.  536.    BtO^^ 

Wrightman,  Popham,  56.  Here  the  question  is,  wfceA^ 
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the  will  operates  upon  these  lands ;  and  If  the  deed  to  1807. 

inake  a  tenant  to  the  pnecipe  conveyed  nothing,  the  v.^'v-^^ 

estate  remained  in  the  testator,  and  the  will  operated,  luihikgton 

2dly,  There  are  two  g^rounds  of  revocation ;  one  is  an  _       *';„., 

•^  ®  'The  Lord  Bishop 

intention  manifested  to  revoke,  and  another  is  a  change  oi 

of  the  estate.  Roe  d.  Noden  v.  Griffiths,  4  Burr.  1960. 
In  the  cases  cited,  of  a  bargain  and  sale  without  enrol- 
ment, and  a  feoffment  without  livery,  the  testator  had 
done  every  thing  in  his  power  towards  making  a  convey- 
ance; he  had  taken  the  inchoate  steps  which  he  had 
aathorized  another  to  perfect.  8  Vin.  Abr.  135.  But 
here  the  deed  was  void  ab  initio.  The  cases  in  which  a 
recovery  has  been  deemed  a  revocation,  do  not  depend 
upon  intention,  but  upon  the  positive  rule  of  law,  which 
requires  that  the  estate  devised  should  continue  in  the 
testator :  here  the  estate  was  not  taken  out  of  the  testa- 
tor, and  therefore  the  will  was  not  revoked.  3dly,  The 
custom  of  gavelkind  is  the  common  law  of  the  county  of 
Kent;  and  all  lands  whatever  lying  in  the  county  otKent 
shall  be  presumed  to  be  of  the  nature  of  gavelkind,  till  the 
contrary  be  made  to  appear.  Robinson,  Gavel.  44  Ran- 
dotty.  Riddaly  3  Keb.  165. 214.  It  lies  therefore  upon  the 
other  side  to  show  that  tithes  are  not  subject  to  the  custom. 
A  rent-charge  granted  out  of  gavelkind  lands  within  time 
of  memory  follows  the  nature  of  the  lands.  Robinson,  79. 
tt  seq.  And  if  so,  why  should  not  tithes,  when  they 
oome  into  lay  hands  ?  There  are  many  documents  re- 
ferred to  in  Selden  on  Tithes,  cap.  13.  which  show  that 
infeudations  of  tithes  existed  in  the  hands  of  laymen  in 
England  long  prior  to  the  statute  of  monasteries :  and 
that  they  were  common  in  other  countries  at  a  very  early 
period  appears  from  the  same  book,  cap.  6.  s.  4.  If,  then, 
these  tithes  might  have  been  in  lay  hands  previous  to 
their  consecration,  it  ought  to  be  shown  that  they  never 
were  descendible  according  to  the  custom ;  otherwise  the 
custom,  which  is  the  common  law  of  Kent,  must  be  taken 
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1807.  to  extend  to  them.   And  if  they  were  ever  descendible 

^-^*v-^i^  according:  to  the  custom,  neither  the  transfer  of  them  to 

DoBdcm.  ^  corporation,  nor  to  the  crown,  nor  the  subsequent 

r.  grant  of  them  to  be  holden  by  knight  service,  will  alter 

*     of   **  °^  the  descent ;  though  that  descent  was  suspended  while 

Llandaff  ^y^     remained  in  the  hands  of  the  hospital  and  of  the 

And  Othen.  "^ 

crown.     Robinson,  p.  62. 65.  et  seq. 


June  I6tb. 


On  this  day  the  opinion  of  the  Court  was  deliv^ 
by 

Sir  James  Mansfield  Ch.  J.  It  was  extremely  pro- 
per that  this  case  should  be  fully  argued,  as  it  has  been. 
But  after  considering  it,  and  attending  to  all  the  antho- 
rities  referred  to,  and  the  argument,  it  does  not  appear 
to  me  to  involve  any  very  difficult  question.  The  case 
turns  upon  the  effect  of  the  recovery  which  has  been 
suffered.  That  a  recovery,  suffered  by  a  testator,  after 
having  made  his  will,  is  in  general  a  revocation  oi  the 
will,  it  is  now  too  late  to  dispute.  How  it  first  came  to 
be  so  decided,  it  is  not  very  easy  to  guess.  Different  rea- 
sons have  been  given  in  different  cases.  In  Disttr  t. 
Dister,  8  Lev.  106.  where  tenant  in  tail  suffered  a  reco- 
very for  the  purpose  of  giving  effect  to  his  vrill,  the 
Judges  held  that  it  was  a  revocation ;  and  the  reason 
given  was,  that  the  estate  was  changed  by  suffering  the 
recovery.  And  that  being  the  case  of  an  estate  tail,  the 
estate  certainly  was  changed ;  as  was  determined  after- 
wards in  the  great  case  o(  Martin  v.  Strachan  (a),  where 
tenant  in  tail  by  purchase  secundum  formam  doni,  with  a 
reversion  in  fee  by  descent,  both  ex  parte  maternd,  baTing 
suffered  a  recovery  to  the  use  of  his  own  right  heirs,  it 
was  resolved  that  the  estate  should  descend  to  his  heiis 
ex  parte  patemd.  But  how  a  recovery  of  an  estate  in  fee 
changes  theestate,  it  is  difficult  to  say.  So,  however,  it  has 


(a)  1  Wiis,  «.  66.     «  Stra.  1179.     4  Bro.  P.  C.  486. 
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been  decided ;  and  that  it  does  put  an  end  to  a  will  can-  1807. 

not  now  be  controverted.    The  reason  given  in  some  '*^^v^ 

modern  cases  for  such' operation  of  a  recovery  is,  that  it  nj,HiirdTON 

shows  an  intention  in  the  testator  to  revoke  his  will.  ^    ,*";■., 

Th«  Lonl  Bishop 

But  to  me  it  appears  very  difficult  to  find  out  such  inten-  of 

tion.   The  only  meaning  of  suffering  a  recovery  is,  that  a 
doobt  has  been  raised  by  some  lawyer  whether  the  reco- 
veror  has  an  estate  in  fee.  In  Marwood  v.  Turner,  3  P. 
Wms.  165.  the  reason  given  is,  that  it  shows  an  intention 
in  the  testator  to  give  the  estate  to  his  heir.   And  in  Dar^- 
leg  V.  Darley,  8  fVils.  13.  the  same  thing  is  said.  If  that 
were  the  true  reason,  it  would  afford  a  very  important 
consideration  in  deciding  one  of  the  questions  made  in 
this  case,  namely,  whether,  supposing  the  recovery  not 
good,  it  would  still  operate  as  a  revocation.    But  this 
ifoestion  it  will  not  be  necessary  to  decide.    As  to  the 
first  point,  whether  the  recovery  is  to  be  considered  as  a 
good  recovery,  after  looking  into  all  the  cases,  and  con- 
sidaing  the  argument,  we  are  of  opinion,  that  for  this 
purpose  it  is  a  good  recovery.    A  recovery  has  all  the 
fimrms  of  a  real  adverse  suit.   A  writ  against  the  tenant, 
the  appearance  of  the  tenant,  a  count  against  the  tenant, 
voacher  of  the  person  who  conveys  to  the  tenant,  and 
voucher  over ;  then  judgment  is  ultimately  recovered  by 
the  demandant,  and  a  recompence  in  value  recovered 
fixmi  the  last  vouchee.   If  this  were  a  real  suit,  it  would 
be  clear  that  the  estate  which  was  the  subject  of  devise 
and  of  the  suit  was  gone,  and  a  recompence  in  value  sub<- 
Btituted.   If,  therefore,  this  were  a  real  suit,  we  could  not 
doubt  of  its  operation  in  revoking  a  will.  But  this  in  fact 
is  not  a  real  suit,  but  a  fictitious  one.    The  whole  foun- 
dation, however,  upon  which  these  reroveries  have  pro* 
Deeded  is,  that  the  judges  could  not  see  that  they  were 
fictitious.    As  to  the  point  then  now  under  considera- 
tion, whether  this  be  a  perfect  recovery,  there  is  no  doubt 
that  in  an  adverse  suit  the  tenant  in  fee  could  not  falsify 
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the  recovery,  for  want  of  a  tenant  to  the  pnedpe,  ivhea 
he  himself  by  entering  into  the  warranty  had  adiaittedit 
By  that  very  act  he  admits  on  record  that  there  is  a  t^ 
nant  to  theprtBcipe;  and  having  done  so>  he  is  estoj^ii 
every  man  is  by  every  material  admission  which  he  main 
on  record.  To  this  efifect  is  the  case  of  the  recognizance  ti 
a  foreign  corporation  mentioned  in  Iiord  Rajfrnumdjil 
and  many  others  under  the  title  estoppel  in  the  boofa^ 
The  only  answer  given  to  this  point  was^  that  a  cobmi 
recovery  is  not  an  adverse  suit.  But  the  courts  haved* 
ways  considered  these  recoveries  in  the  same  light  ai  I 
they  had  been  adverse  soits.  Pij^f  iZecot;.(&)wfaentRi(- 
ing  of  common  recoveries,  says,  a  tenant  in  fee  suiiefimi 
recovery  is  estopped,  and  cannot  say  that  there  is  bq  li- 
nant  to  the  prtBcipe,  for  he.  has  admitted  it  on  reooii  I 
do  not  mention  all  the  cases  on  the  subject.    Hi^m 
mentioned  in  Pigott,  and  in  the  several  abridgmali 
TJie  decision  of  the  Judges  has  been,  with  respect  toUi 
point  now  under  consideration,  that  no  distinction  it* 
be  made  between  a  real  adverse  suit,  and  such  a  soits 
this,  which  is  called  a  common  recovery.  We  are  dMS* 
fore  of  opinion  that  the  tenant  ui  fee  is  estopped  byiM 
appears  upon  this  record,  and  if  living  could  not  say  tW 
there  is  no  good  tenant  to  the  prtBcipe.     If,  die%b 
would  be  estopped,  every  person  claiming  under'Ui 
must  be  estopped  also.    As  to  this,  it  can  hardly  be» 
cessary  to  cite  cases.  If  ^.  be  estopped  by  a  recoTerf  > 
such  a  manner  as  to  make  it  good  against  himself  it  aflt 
be  good  against  those  who  derive  title  under  him.  bill 
case  of  Trevivan  v.  Lawrence,  1  Salt.  276.  it  was  taii 
down,  that  if  a  man  make  a  lease  by  indenture  of  DL,ii 
which  he  hath  nothing,  and  after  purchases  D.  inH 
and  after  bargains  and  sells  it  to  il.  and  his  heus,/ 
shall  be  bound  by  this  estoppel;  and  that  where fl 


(a)  Henriques  v,  D.  W,  Ind.  Company,  t  Ld.  Raym^  1535.  (*)  P-  * 
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estoppel  works  on  the  interest  of  the  lands,  it  runs  with 
the  lands^  into  whose  hands  soever  the  land  comes.  There 
is  another  case  mentioned  in  Pollex/en  (a),  which  refers 
to  Bradstock  v.  Scovell,  Cro.  Car.  434.  There  it  was  de- 
tennined,  that  if  the  eldest  son  of  tenant  in  tail  levy  a 
fine  with  proclamations  in  the  life  of  his  ancestor,  and 
die  without  issue,  living  his  ancestor,  it  shall  not  bar  the 
second  son,  for  the  second  son  need  not  name  him  in  a 
farmedon  in  descender  ;  but  if  the  eldest  son  had  survived 
his  ancestor,  the  second  son  would  have  been  barred. 
In  like  manna  a  devisee  in  a  wiU  must  be  estopped ;  for 
he  claims  through  the  testator,  who  is  himself  estopped, 
and  who  could  not  give  a  better  title  to  another  than  he 
had  himself.  For  these  reasons,  we  think  that  the  reco- 
Tery,  as  far  as  respects  this  matter,  is  a  good  recovery,  and 
that  the  will  is  thereby  revoked.  If  we  are  right  in  tliink- 
ing  the  tenant  in  fee  estopped,it  is  unnecessary  to  consider 
the  question  respecting  the  admissibility  of  evidence ;  for 
no  evidence  could  be  heard.  It  is  equaUy  unnecessary 
for  us  to  consider  the  other  question,  as  to  the  effect  of 
recovery,  supposing  it  to  be  bad  for  want  of  a  tenant  to 
the  prtBcipe.  But  on  this  point  I  will  just  observe,  that 
it  would  be  very  difficult  to  say  that  this  recovery,  even 
though  defective,  did  not  amount  to  a  revocation  of  the 
will.  In  the  modem  cases  which  I  have  alluded  to,  an 
intention  to  revoke  has  been  presumed  from  the  act  of 
the  testator ;  and  if  that  be  the  true  ground  of  holding 
a  recovery  a  revocation,  certainly  the  intention  must  be 
presumed  as  strongly  in  this  case  as  in  any.  That  the 
recovery  was  intended  to  be  perfect,  no  man  can  doubt. 
When  the  tenant  in  fee,  who  was  the  owner  of  the 
estate,  conveyed  it,  he  intended  to  make  a  perfect  reco- 
very ;  and  if  he  did,  it  is  difficult  to  distinguish  the  case 
from  a  feoffment  without  livery,  or  a  bargain  and  sale 
without  enrolment.    They  all  show  an  intention  to  part 

(a)  P.  61. 

with 
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with  the  estate,  though  the  act  is  not  perfect  The  rea- 
soning in  these  cases  seems  to  apply  very  strongly  to  the 
case  of  a  defective  recoray :  bat  it  is  not  necessaiy  to 
determine  that  question.  Having  decided  that  die  will 
is  revoked,  a  subsequent  question  arises,  how  the  pranises 
are  to  descend.  The  case  does  not  point  out  any  distiDO- 
tion  between  the  different  parts  of  the  rectory,  but  we 
suppose  that  it  consists  partly  of  land  and  partly  of 
tithes  (a) ;  for  it  is  very  improbable  that  there  shooid  be 
a  rectory  without  some  land.  With  respect  to  any  land 
which  may  belong  to  the  rectory,  it  will  fall  under  a 
different  consideration  from  the  tithe.  It  is  said,  that 
the  land  is  not  to  be  considered  as  descending  according 
to  the  custom,  because  it  had  been  long  in  the  hands  of  an 
ecclesiastical  corporation ;  and  that  in  ancient  times  tiie 
land  might  not  have  been  gavelkind  when  it  first  came  to 
this  body.  But  I  think  that  it  is  impossiUe  to  distingoidi 
the  lands  belonging  to  this  rectory  from  other  lands  m 
Kent.  The  law  of  gavelkind  is  unlike  other  customs. 
It  is  not  good  if  it  begins  only  just  before  the  reign  of 
Richard  the  First.  This  custom  existed  long  before  any 
such  customs,  and  almost  before  any  history.  In  some 
places  it  is  called  the  ccmunon  law  of  Kent.  In  Co. 
Lit.  140.  it  is  said,  that  the  descent  of  the  land  in  Kentbj 
gavelkind  is  of  common  fight.  The  real  history  of  the 
custom  in  Kent  is,  that  the  Conqueror  granted  to  the 
people  of  Kent  their  pre-existing  rights ;  having  made  a 
convention  with  them,  by  which  he  permitted  them  to  re- 
tain their  ancient  laws  and  customs.  The  descent  by 
gavelkind  was  probaUy  the  rule  of  descent  throughout 
the  whole  kingdom.  Robinson  gives  a  genera]  history  of 
the  partible  inheritances.  Why  females  were  exduded  I 
cannot  tell.  In  the  time  of  the  Saxons  the  natural  mode 
of  inheritance  prevailed.    Though  from  long  habit  we 


(a)  It  was  said  at  the  bar  that  there  was  no  land  annexed  to  the  rectoij. 
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are  accustomed  to  consider  th^  eldest  son  as  entitled>there 
is  nothing  in  the  laws  of  nature,  or  in  the  relation  be- 
tween a  father  and  his  children,  which  gives  the  eldest 
son  any  right  over  his  brothers  and  sisters.  It  is  more 
natural  that  the  estate  should  go  to  all  the  children  after 
the  death  of  the  father.  Spelman  treats  this  custom  as 
having  been  the  general  law  of  the  kingdom.  In  SeUten's 
AnalectaAnglO'Britannica  (a),  in  the.  second  volume  of 
Jiis  works,  an  account  is  given  of  the  Conquest  and  of  the 
reigns  shortly  before.  The  common  story  of  the  Keuti$h 
men  marching  against  the  Conqueror  in  great  numbers, 
covered  with  boughs,  and  appearing  like  a  moving  wood, 
is  there  related,  and  the  convention  made  with  the  Con- 
queror, by  which  they  were  permitted  to  retain  their  an- 
cient laws  and  customs,  is  thus  spoken  of.  IIUbsos  hinc 
patrias  retinueruntconsmtudines  illamque  imprimis  quam 
Jeges  Anglorum  municipales  Gavelkind  nominant^  qua  in 
toto  regno y  ante  duds  adventum  frequens  ei  usitatafuit, 
posted  ccBteris  adempta  (sedprivaiis  quorundam  locorum 
eonsuetudinibus  aUbipostea  regerminq,ns)  Cantianis  solum 
4X  hoc  Stigandi  et  Egelfini  armata  intercessione  integra  et 
imviolata  remansit  (b).  Spebnan,  in  hisGlossary,  voce  Gor 
iS^eUtind,  calls  the  custom  Prisca  Jngla-Saxonum  consue^ 
tudo  e  Gemuinia  deUUa,  and  supports  his  conjecture  re- 
specting its  origin  by  a  passage  from  Tacitus  (c) :  l/«- 
redes  successoresque  sui  cique  liberi  ;  in  which,  however, 
no  distinction  is  made  between  male  and  female.  This 
very  learned  man  and  great  antiquarian,  as  well  as  every 
other  writer  who  looked  into  the  subject,  has  considered 
this  custom  as  part  of  the  ancient  law  oiKent,  reserved  to 
'  the  Kentish  men  at  the  Conquest.  That  being  the  general 


1807. 


DoBdeo. 

«. 

The  Lord  Bialifip 

of 

liLANOArr 

AndOtheo. 


(a)  Cap,  vii. 

(6)  It  is  to  be  observed,  that 
Hobinson  considers  the  rule  of  par- 
tible inheritance  to  have  remained 
a^t    the    common   law    a))pU(:ablc    to 


eoccage     tenure    till     the    reign    of 
K.  John,    p.  22 — 26. 

(c)   D«    Moribui  Cvrmauorum,  cap» 
20. 
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law,  the  appropriation  in  rabseqaent  times  of  anyponioD 
of  land  to  a  religions  honse  will  not  alter  its  natme. 
While  in  possession  of  the  house^  it  could  go  to  no  chil- 
dren ;  bnt  as  soon  as  it  was  given  ap  by  the  religioai 
house,  and  granted  by  the  crown,  it  must  have  beei 
holden  according  to  its  ancient  tenure.     The  castOB  d 
gavelkind  then  attached,  and,  amongst  other  things,  tie 
descent  to  all  the  sons  equally.    That  being  so,  I  need 
not  say  more  on  this  part  of  the  case,  than  that  \ai 
belonging  to  this  rectory  is  not  distinguishable  fimn  oj 
other  land,  and  if  there  be  any  in  this  case  it  will  desoeii 
according  to  the  custom.    With  respect  to  the  titko^ 
they  will  fall  under  a  different  consideration.    As  it  oo^ 
tainly  is  now  an  established  notion  of  laiv,  that  a  Ietmi 
was  incapable  of  having  any  tithes  until  the  dissohtki 
of  the  monasteries,  and  that  till  that  time  tithes  cadi 
only  belong  to  the  church,  it  is  impossible  that  te 
could  be  any  ancient  descent  with  respect  to  Urn 
They  could  not  descend  from  ancestor  to  heir,  been 
they  could  not  be  in  the  hands  of  any  private  indifidal 
As  to  the  tithes,  therefore,  they  must  descend  enturdy  li 
the  eldest  son,  according  to  the  rules  of  descent  il 
common  law.    The  lessor  of  the  Plaintiff  therefore  «1 
be  entitled  to  one-sixth  of  the  land,  and  to  the  wboktf 
the  tithes. 
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MaRGERBM   v.  MaKILWAINB.  Juficirth. 

npHE  declaration  in  this  case  having  been  delivered  if  Plaintiff  take 
on  the  4th  of  June,  a  plea  was  ffled  in  the  protho-  » plea  oat  of  the 
notary's  office  on  the  8th,  which  the  Plaintiff  took  out  of  ^e  wairea  any  ob- 
the  office  and  kept;  but  the  plea  having  been  pleaded  in  jection  to  the  plea 
the  name  of  a  different  attorney  from  the  attorney  by  f^  ^^f°^'^ 
whom  the  Defendant  had  appeared,  and  no  order  for  pleaded  by  a  new 
changing  the  attorney  having  been  obtained,  the  Plain-  attorney  withoat 
tiff  on  the  10th  signed  judgment  for  want  of  a  plea.         Zn"^ 

attoney. 

Best  Seijt.  having  obtained  a  rule  to  show  cause  why 
this  judgment  should  not  be  set  aside. 

Shepherd  Seijt,  showed  cause,  and  contended  that  the 
plea  was  a  nuUity ;  and  he  cited  The  King  v.  Home, 
4  Ttrm  Rep.  349.  to  show  that  taking  proceedings  out  of 
the  office  is  no  waiver  of  an  irregularity. 

But  the  Court  (after  consulting  the  officers)  held  that 
the  Plaintiff,  by  taking  the  plea  out  of  the  office,  and 
keeping  it,  had  treated  it  as  more  than  a  nuUity,  and 
therefore  made  the 

Rule  absolute. 
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BOSANQUET  AND  PULLER'S  REPORTS, 
AND  IN  THE  NEW  REPORTS. 


A. 

ABATEMENT, 

See  Additions.  Common,  No.  1, 
2.  Estoppel,  No.  2.  Misnomer, 
No.  2,  3,  4  Pleading,  ii.  3.  7. 
vii.  2.     Practice,  V.  21.  Trial. 

1.  \  WRIT  in  debt  may  be  abated 

in  part,  and  stand  good  for 
the  remainder.  Powell  v.  FuUerton, 
E4\G.3,        2  B.^P.  page  420 

2.  If  a  plea  in  abatement  contain 
matter  wliich  is  in  part  abatement 
of  the  writ  only,  but  conclude  with 
a  prayer  that  the  whole  writ  may 
be  abated,  the  Court  may  abate  so 
much  of  the  writ  as  the  matter 
pleaded  applies  to.  ibid, 

3.  To  an  action  on  the  case  in  the 
form  of  tort  against  one  of  several 


joint  owners  of  a  ship  for  not  safely 
conveying  goods  which  had  been 
delivered  to  him  by  the  Plaintifffor 
that  purpose,  the  Defendant  may 
plead  in  abatement  that  the  goods 
were  delivered  to  him  and  his  part- 
ners jointly,  and  that  his  partners 
are  not  sued.  Powell  v.  Layton^ 
M.  47  G.  3.        2  N.  Rv  page  365 

ACCOMPLICE, 
See  Larceny.. 

ACTION  ON  THE  CASE, 

See  Abatement,  No.  3.  Defama- 
tion. Market,  1.  Nuisance. 
Pleading,  i.  5,  6,  7.  ii.  15,  16. 
V.  24.  Ship,  No.  4.  Time,  No.  3. 

1.  An  action  on  the  case  to  recover 
damages  against  the  lessor  of  the 

Plaintiff 
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Plaintiff  in  a  yezatious  ejectment  is 
not  maintainable.  Purton  v.  Han- 
nor,  H.  38  Q.  3. 

\B^P. page  205 

2.  An  action  on  the  case  will  not  lie 
against  a  party  suing  out  a  writ,  if 
he  neglect  to  countermand  it  after 
payment  of  the  debt.  Scheibel  y. 
Fairbain  and  Another,  E.  39  6. 8.^ 

IB.^P,  388 

3.  At  least,  unless  malice  be  averred. 

ibid 

4.  In  an  action  for  maliciously  hold- 
ing to  bail,  it  is  not  sufficient  to 
prove  that  the  writ  was  sued  out 
after  payment  of  the  debt,  if  the 
circumstances  afford  no  inference  of 
malice ;  but  in  such  case  evidence 
of  actual  malice  must  be  given. 
Gibson  v.  Chaters,  E.  40  O.  3. 

IB.^P.  129 

5.  In  an  action  on  the  case  for  giving 
a  false  character  to  a  tradesman, 
whereby  he  was  induced  to  trust  an 
insolvent  person,  the  Court  held 
that  fraud  was  necessary  to  support 
the  action,  but  set  aside  a  verdict 
for  the  Plaintiff  on  payment  "of 
costs,  though  there  were  some  cir- 
cumstances in  the  case  from  which 
fraud  might  be  inferred,  on  a  sus- 
picion that  the  inquiry  was  made 
of  the  Defendant  with  a  view  to 
entrap  him,  and  thereby  obtain  his 
guarantee  for  payment  of  the  debt 
contracted  by  the  insolvent.  Tapp 
V.  Lee,  E.  43  G.  3.    3B.Sf  P.  367 

6.  An  action  on  the  case  does  not  lie 
for  permissive  waste.  Gibson  v. 
WeUs,  T.  45  G.  3.        I  N.  R.  290 

7.  If  A,  fraudulently  represent  the 
circumstances  of  B.  to  be  good,  in 
orderTD  induce  C.  to  give  him  cre- 


dit, and  add,  '*  If  he  does  not  pay 
for  the  goods,  I  will,"  an  actioo 
may  be  maintained  against  A.  for 
the  misrepresentation,  notwith- 
standing the  addition  of  the  pro- 
mise. Homer  v.  Alexander,  T,  46 
Gf.3.  2N.R.pc^e24l 

ACTION,  LIMITATIONS  OF, 
&e  Limitations  of  Actions. 

ACTION  PERSONAL. 
An  action  of  covenant  for  not  levying 
a  fine  is  a  personal  action  within 
the  meaning  of  the  13  G.  8.  c.  51. 
s.  1.  which  empowers  the  Judge  to 
certify  the  Defendant's  residence 
in  Wales,  if  the  verdict  be  under 
10/.,  in  order  that  a  nonsuit  may 
be  entered.  Davies  v.  Jones,  S. 
46  G.  8.  1  N.  R.  267 

ACT  OF  PALIAMENT, 
See  Bankrupt,  iii.  16. 

iy)DmoNs, 

See  Affidavit  to  hold  to  Bah, 
No.  27.    Notice  of  Action. 

No  addition  having  been  given  to  the 
Defendant,  either  in  the  recital  of 
the  writ  or  in  the  subsequent  part 
of  the  declaration,  the  Defendant 
pleaded  the  statute  of  additions 
1  H,  5.  in  abatement,  and  prayed 
judgment  of  the  declaration;  The 
Court  held  the  plea  a  nullity,  and 
gave  leave  to  the  Plaintiff  to  sign 
judgment.  Gray  v.  Sidneff,  E.  43 
G.-S.  BB.^P.  395 

ADMINISTRATION, 
See  Executor  and  Admikistra- 

TOB. 

ADMI- 
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ADMINISTRATOR, 
See  Executor  &  Administrator. 

ADMIRALTY, 
See  Eyidence,  ii.  35.  Prize,  No.  1. 

ADULTERY, 
See  Baron  and  Feme,  No.  1,2. 12. 

AFFIDAVIT, 

See  Bail,  ii.  II,  Ejectment^  No.  6. 

Practice,  ▼.  17. 

1 .  A  rule  was  discharged  because  the 
aflSdavit  on  which  the  rule  nisi  was 
obtained,  was  not  entitled  in  any 
court,  the  words  '*  in  the"  only 
being  prefixed.  Osbom  y.  TcUvMy 
E.  38  Q.  3.      1  B.  ^  P.  page  271 

2.  An  affidavit  to  found  a  rule  for 
staying  proceedings  on  a  bail-bond, 
should  be  entitled  in  the  action 
against  the  bail.  Roberts  v.  Gid- 
diMS,  M.  39  G.  3.       \B.^  P.  337 

3.  An  affidavit  to  found  a  rule  for 
setting  aside  an  attachment  against 
the  sheriff,  should  be  entitled, 
The  King  against  the  sheriff  of 

,      Clempton  v.  Knox.  M.  42 

G.  3.  2B.  ^P.  517.  n. 

4.  The  affidavit  of  acknowledgment  of 
a.  fine  made  by  one  of  the  commis- 
sioners, in  Prance,  but  not  signed, 
appearing  to  be  in  the  same  hand- 
writing as  his  signature  to  the  ac- 
knowledgment at  the  foot  of  the 
prtfctpe,  and  concord,  and  indorse- 
ment on  the  writ;  and  such  affida- 
vit having  been  taken  and  attested 
in  Prance  by  two  English  magis- 
trates on  account  of  an  exorbitant 
demand  of  per  centage  on  the  part 
of  the  Prench  officer  authorized  to 

Vol.  II. 


take  affidavits;  the  Court  allowed 
the  fine  to  pass.  Lovibond  v.  Sir 
J.  Morshead,  Bart,  et  Ux  M.  46. 
Geo,  3.  2  N.  R.  page  57. 

AFFIDAVIT  TO  HOLD  TO  BAIL, 
See  Practice  ii.    Variance  14. 

1.  An  affidavit  to  hold  to  bail,  made 
by  a  third  person,  need  not  state  a 
connexion  between  the  deponent 
and  the  plaintiff.  Pieters  and  Ano- 
ther V.  Luytjesj  E  37  G.  3. 

IB.^P.  1. 

2.  If  an  affidavit  to  hold  to  bail  be  in- 
tituled "  A.  B.  Plaintiff,  and  C. 
D.  Defendant,"  it  is  bad,  and  the 
Defendant  may  be  discharged  on 
entering  a  common  appearance. 
HolHs  V.  Brandon,  E.  37  G.  3. 

I  B.  ^  P.  3(J. 

3.  The  Court  wRl  not  order  a  bail 
bond  to  be  delivered  up  to  be  can- 
celled, because  the  place  where  the 
affidavit  to  hold  to  bail  was  sworn, 
is  not  mentioned  in  the  jurat. 
Symmers  v.  Watson,  M.  38  G.  3. 

IB.^P.  105. 

4.  A  Defendant  by  perfecting  bail 
above  was  held  to  wave  all  objec- 
tions arising  from  the  bank  act, 
37  G.  3.  c.  45.  to  the  sufficiency  of 
the  affidavit  on  which  he  was  held 
to  bail.  Chapman  v.  Snow,  M  38. 
G.  3.  IB.  I- P.  132. «. 

5.  An  affidavit  to  hold  to  bail  made  in 
Ireland  only  two  days  after  the 
passing  of  the  bank  act,  37  G.  3, 
c.  45.  was  held  bad  as  not  com- 
plying with  its  provisions.  Stewart 
v.  Smith,  M.  38  G.  3. 

1  B.  ^  P.  132.  n. 

6.  And  a  supplemental  affidavit  was 
refused,  ibid. 

7.  Bailable  process  was  sued  out  pre- 

3  N  vious 
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vious  to  the  passing  of  37  O.  3. 
c.  45.  which  regulates  the  form  of 
the  affidayit  to  hold  to  bail ;  this 
process  was  renewed  four  several 
times  without  any  new  affida- 
vit, and  the  fourth  renewal,  on 
which  the  Defendant  was  arrested, 
was  subsequent  to  the  passing  of 
the  above  act;  held,  no  objection 
to  such  process  that  it  was  founded 
on  an  affidavit  not  complying  with 
the  37  G,  3.  c.  45.  Crooks,  one,  §-c. 
V.  Holditch,  M.  38  G.  3. 

1  B.SfP.page  176 

8.  If  an  affidavit  to  hold  to  bail  be 
entitled  it  is  bad.  Crreen  v.  Red- 
show,  E.  38  G.  3.      i  B.  §•  P.  227 

9.  The  Court  of  C.  B.  will  never 
allow  a  supplemental  affidavit,  ex- 
cept to  explain  an  ambiguity  in  the 
original  affidavit.  Green  v.  Red* 
shaw,  E.  38  G.  3.     1  B.  ^  P.  ibid. 

10.  An  affidavit  to  hold  to  bail  stating 
that  /.  S,  has  made  no  tender  to 
pay  in  notes  of  the  bank  of  Eng- 
land, excludes  the  possibility  of 
any  other  person  having  tendered 
for  him,  and  sufficiently  complies 
with  37  G,  3.  c.  45.  s,  9,  Wyatt 
and  others  v.  Smee,  M,39  G.  3. 

IB.  SfP,  344 

1 1.  An  affidavit  to  hold  to  bail,  sta- 
ting the  Defendant  to  be  indebted 
**  for  damages  awarded,  and  for 
costs  and  expences  taxed  and  al- 
lowed," is  sufficiently  certain,  for 
it  will  be  inferred  that  the  award 
and  taxation  were  such  as  to  sup- 
port the  action.  Jenkins  v.  Law, 
H.  39  G.  3.  1  5.  4- P.  365 

12.  if  an  affidavit  to  hold  to  bail, 
state  the  oi  rcu  mstances  under  which 
a  debt  accrued,  and  conclude  **  by 
reason    whereof    the    Defendant 


stands  indebted  in  £.  which  he 
hath  refused  and  still  refusethto 
pay,"  it  is  bad.  Fowler  v.  Morton, 
M.  40  G.  3.        2.  B.  Sf  P.  page  48 

1 3.  If  such  an  affidavit  negative  a  ten- 
der ^^  in  notes  of  the  bank  of  Eng- 
land payable  on  demand,'*  it  is  a 
sufficient  compliance  with  the  37 
G.  3.  c.  45.  s.  9.  though  the  words 
of  that  act  are  "  expressed  to  be 
payable  on  demand.**      ibid.  ibid. 

14.  If  a  Plaintiff  executor  hold  a  De- 
fendant to  bail  upon  an  affidtfit 
stating  the  debt  to  be  due,  "  as  ap- 
pears by  the  testator's  books,"  hot 
omitting  to  add,  ^'  and  which  the 
deponent  believes  to  be  true,''  the 
Court  of  C.  B.  will  allow  the  Plain- 
tiff to  swear  to  his  belief  in  a  sop- 
plemental  affidavit.  Chimkam  Ex- 
ecutrix V.  Hammond,  M.4\  G.  3. 

2  B.  4-  P.  298 

1 5.  If  an  affidavit  to  hold  to  bail  made 
by  the  Plaintiff's  clerk  expressly 
negative  a  tender  in  bank  notes,  it 
is  bad.  Smith  v.  Tyson,  M.  41 
G.  3.  2B.Sf  P.  339. 
Hammerslcy  v.  Mitchell,  E,  41 
G.  3.  S.  P.  2  J5.  4-  P.  389 
Contrd  K.  B.  Madox  v.  Aber- 
cromby,  H,  41  G.  3.  ibid.  n. 

16.  In  an  affidavit  to  hold  to  bail  the 
Plaintiff  deposed  that,  at  the  time 
of  the  assignment  therein  after 
mentioned,  the  Defendant  was  in- 
debted to  him  on  a  bill  of  ex- 
change, and  that  he  afterwards  as- 
signed the  debt  by  indenture  to 

A.  B.  C.  and  D.  in  trust:  A. 
then  deposed,  that,  at  the  time  of 
the  affidavit  being  made,  the  De- 
fendant was  indebted  to  them  A, 

B.  C.  and  D.  as  such  assignees  and 
trustees  as  aforesaid.  Held  that  the 

afiidavit 
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affidavit  was  insufficient,  because  it 
did  not  deny  that  the  debt  had 
been  satisfied  to  the  Plaintiff,  be- 
tween the  assignment  and  the  time 
of  the  affidavit  being  made.  Mann 
V.  Sheriff,  H.  4\  G.  3. 

2B,^P,  page  355 

17.  But  a  supplemental  affidavit  was 
allowed.  ibid.  ibid. 

18.  A  person  employed  in  London  as 
agent  to  one  residing  at  a  distance 
in  the  country,  with  a  power  of  at- 
torney to  collect  his  debts,  may 
make  anaffidavitof  debt,  positively 
denying  any  tender  in  bank  notes. 
Chatterly  v.  Finch,  E.A\  O.  3. 

2B.SrP,  390 

19.  An  affidavit  of  debt  made  by  one 
of  three  partners,  denying  any  ten- 
der in  bank  notes  to  himself,  or 
either  of  his  partners  to  the  best  of 
his  knowledge  and  belief  is  suffi- 
cient. Stacey  v.  Federici,  E,  41 
G.3.  2B^P.390 

20.  An  affidavit  to  hold  to  bail  in 
which  a  tender  in  bank  notes  is  ne- 
gatived by  the  Plaintiff's  clerk 
alone,  then  resident  in  London,  is 
insufficient,  if  the  Plaintiff  be  also 
resident  in  London,  though  the 
debt  arose  upon  a  bill  transaction, 
of  which  the  clerk/ had  the  sole 
management.  Bolt  v.  Miller,  E. 
41  G.  3.  2  B^  P.  420 

21.  If  an  affidavit  to  hold  to  bail  be 
made  by  a  person  prima  facie  incom- 
petent to  make  it.  Q^,  Whether  cir- 
cumstances proving  him  to  be  com- 
petent can  be  shewn  by  affidavit 
for  cause  against  a  rule  for  discharg- 
ing the  Defendant  on  a  common 
appearance?  2  5.  4r  P.  420 

22.  The  Court  will  not  set  aside  pro- 
ceedings and  order  the  bail-bond  to 


^ 


be  delivered  up,  because  a  Defend- 
ant has  been  arrested  on  a  special 
capias,  in  which,  as  well  as  in  the 
affidavit  to  hold  to  bail,  the  initials 
only  of  his  Christian  name  were 
inserted.  Howell  v.  Coleman,  T. 
41  G.  3.  2B.Sr  P.  page  466 

23.  Affidavit  to  hold  to  bail  made  by 
A.  in  respect  of  a  debt  due  to  B. 
before  his  discharge  under  an  insol- 
vent act,  whereby  B*8  estate  be- 
came vested  in  the  clerk  of  the 
peace,  and  negativing  a  tender  in 
bank  notes  to  the  knowledge  or 
belief  of  A.  held  sufficient,  the 
Court  allowing  A.  and  B.  by  a 
subsequent  affidavit,  to  shew  that 
A.  usually  transacted  B.*s  business 
when  out  of  town,  and  that  at  the 
time  when  the  affidavit  to  hold  to 
bail  was  made,  B.  was  out  of  town, 
and  that  an  immediate  arrest  was 
necessary,  as  the  Defendant  was 
about  to  sail  on  a  voyage.  Lawson 
v.  McDonald,  M.  42  G.  3. 

2B.SfP.  590 

24.  An  affidavit  to  hold  to  bail  made 
by  the  administrators  of  a  person 
who  died  before  the  passing  of  the 
bank  act  need  not  negative  a  tender 
in  bank  notes  to  their  intestate. 
Percy  v.  Powell,  H.  42  G.  3. 

3  B.  SrP.6 

25.  Semb.  lliat  a  person  suing  as  ad- 
ministrator need  not  negative  such  a 
tender  to  their  intestate,  ibid.  ibid. 

26.  In  an  action  by  the  assignees  of 
a  bankrupt,  it  is  not  sufficient  for 
the  bankrupt  to  negative  a  tender 
in  bank  notes  in  the  affidavit  to 
hold  to  bail.  Smith  v.  Barclay,  M, 
43  G.  3.  3B.  ^P.  219. 

27.  In  an  affidavit  to  hold  to  bail  the 
addition  of  **  manufacturer**  to  the 

2  N  2  deponent's 
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deponent's  name  is  sufficient.  Smith 
V.  Younger,  M.  44  G.  3. 

3  B.  ^  P.  page  550 
28.  An  affidavit  to  hold  to  bail  which 
stated  the  Defendant  to  be  indebted 
to  the  Plaintiff  as  indorsee  of  a  bill 
of  exchange  without  alleging  the 
bill  to  have  become  due,  was  held 
sufficient.  Davison  v.  March,  H, 
45  G.  3.  1  N.  R.  157 

AGENCY, 

See  Agent. 

AGENT, 
5pe  Affidavit  to  hold  to  bail, 
No.    IB.     EviDEUCE,  ii.  17.  31. 
Insurance,  i.  2, 3,4,  5, 6.  Lien, 
No.  7.  Nuisance,  No.  1.  Plead- 
ing, ii.  16.  iv.  4. 
1 .  A^  entrusted  B.  with  goods  to  sell 
in  India,  agreeing  to  take  back 
from  B.  what  he  should  not  be  able 
to  sell,  aild  allowing  him  what  he 
should   obtain  beyond   a  certain 
price,  with  liberty  to  sell  them  for 
what  he  could  get  if  be  could  not 
obtain  that  price.     B.  not  being 
^ble  to  sell  the  goods  in  India  him- 
self, lefl  them  with  an  agent  to  be 
disposed  of  by  him,  directing  the 
agent  to  remit  the  money  to  him 
(B,)  in  England,     Held  that  A, 
could  not  maintain  trover  against 
B.  for  the  goods.  Brondey  v.  Cox- 
well^E,A\G.'6.      2B.  ^P.  438 
2.  And  it  seems  that  he  could  not 
maintain  any  action.        ibid,  ibid, 

AGREEMENT. 

See  Alien.     Assumpsit,  No.  2.  4. 

Covenant.     Evidence,  ii.   20. 

ill.  2.    Forestalling,  Frauds, 

Statute  of,  No.  3.  7.    Insur- 


ance, ii.  «.  US.   MOWETHIDASJ 
RECEIVED,    No.    9,    10.    12.    Pl- 

kalty      p  leadiwo  1.  1.  11.  9. t. 

18.  33. 36.  38.  Stamps.  Teotii. 

Variance,  No.  8.  14.  16. 

I.  A.  being  tenant   to  B.  iwkr  t 

lease    containing    coveoants,  bf 

which  the  former  was  bosni  s 

fetch   75   bushels   of  coals  km 

Pool  yeariy,  and  deliver  thcBi 

the  mansion-house  of  the  bttff, 

and  also  to  supply  him  wi&s 

mach  good  wheat  as  heahouldni 

in  his  family,  at  five  shilliogifff 

bushel,  it  was  agreed  betwsente 

that  the  lease  should  be  ion» 

dered  up,  and  a  new  one  gfinei, 

omitting  the  above  covenaotL  i 

new  lease    was  accordinglj  cb- 

cutedy  and  at  the  same  does 

agreement  was  entered  ioto  vkR> 

by  A,  agreed  with  B.  thatheidl 

fetch  and  bring  to  the  dwdb^ 

house  of  B.,  his  heirs  andaaJp* 

75  bushels  of  coals  yearly  far  R 

years,  (the  term  of  the  oevkiK> 

and  yearly   supply   B.,  hit  kis 

and  assigns,  with  as  much  fd 

wheat  as  he  should  want  in  hit  &■ 

mily  at  five  shillings  per  buU- 

B.  having  parted  with  his  tern- 

sion  in  the  farm,  and  also  qiitid 

the  mansion-house  in  wludi  k 

resided    at   the    time   whea  tt 

agreement  was  made;  held  ^ 

he  was  not  entitled  to  mualBi 

an  action  against  A,  for  itiomi 

to  deliver  the   wheat  at  die  ici- 

pulated    price ;    that  the  ifi** 

ment  being    entire    must  reoert 

one    uniform     eonstnictioot  *^ 

as  it  was  clearly  local  io  n^ 

of  the  delivery   of  coals,  it  coi^ 

not   be    deemed    persoosi  ^ 
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respect  to  the  wheat.  Coker  v.  Guy, 
M.  42  G.  3.  2  B.Sr  P.  page  565 
9.  Held  also  that  no  parol  evidence 
could  be  admitted  to  explain  the 
agreement,  there  being  no  latent 
ambiguity.  ibid, 

3.  A,  agreed  to  underlet  his  house  to 
B.  the  latter  paying  for  the  furni- 
ture at  an  appraisement ;  held  that 
B,  was  excused  from  the  perform- 
ance of  the  agreement,  because  A. 
at  the  time  he  quitted  the  house, 
was  in  arrear  for  rent  to  his  land- 
lord. Partridge  v.  Sowerby^  T, 
42  G.  3.  SB.^P.m 

4.  If  a  Britiik  merchant  charter  a 
Swedish  ship  oo  a  voyage  to  iS!^ .  Mi- 
chaeVs  for  a  cargo  of  fruit,  and  the 
charter-party  contain  the  usual  ex- 
ception against  the  restraint  of 
princes,  and  the  ship  be  prevented 
from  reaching  St.  MichaeFs  within 
the  fruit  season,  by  an  embargo  laid 
on  Swedish  vessels  by  the  British 
government^  the  Swedish  owner 
cannoty  by  proceeding  on  the  voy- 
age after  the  embargo  is  taken  ofif, 
entitle  himself  to  recover  the  freight 
against  the  British  merchant. 
Touteng  v.  Hubbard,  M.  43  G.  3. 

3  B.^  P.  291 
5.1(  A.  contract  with  B.  to  fetch  a 
cargo  of  corn  from  C,  and  on  his 
arrival  there  find  that  the  govern- 
ment has  prohibited  the  exportation 
of  com,  and  therefore,  after  stay- 
ing out  his  demurrage  days  return 
in  ballast:  B.  is  notwithstanding 
liable  to  pay  freight  but  not  de- 
murrage, if  he  knew  of  the  prohi- 
bition before  he  entered  the  port 
of  C,  though  allowed  demurrage 
by  the  contract.  Blight  v.  Page, 
Sittings  after  Mich.  T.  1801.  cor. 


Lord  Kenyon, 

3  B.^P,  page  295  notis. 

6.  In  assumpsit  the  Plaintiff  declared 
on  an  agreement  by  the  Defendant 
not  to  avail  himself  or  take  any 
undue  advantage  of  a  communica- 
tion made  to  him  by  the  Plaintiff 
of  an  invention  for  which  the  Plain- 
tiff intended  to  take  out  a  patent, 
and  assigned  as  a  breach  that  the 
Defendant  fraudulently  obtained  a 
patent  for  the  invention  in  his  own 
name.  Evidence  that  the  Defend- 
ant fraudulently  obtained  a  patent 
in  his  own  name,  which  the  Plain- 
tiff afterwards  agreed  should  re- 
main in  the  DefeiHlant*s  name  upon 
certain  terms,  which  terms  the  De- 
fendant before  the  commencement 
of  the  action  had  renounced,  in- 
sisting upon  the  invention  as  his 
own,  was  held  to  maintain  this 
breach.  Smith  v.  Dickenson,  H. 
44  G.  3.  3  B.8^  P.  630 

7.  One  agreed  to  deliver  100  bags  of 
hops  at  a  certain  price  by  a  certain 
time,  and  having  delivered  part, 
commenced  an  action  for  the  price 
thereof  before  the  expiration  of  the 
time  for  the  delivery  of  the  remain- 
der. Held  that  such  action  could 
not  be  maintained,  the  contract 
being  entire.  Waddington  v.  Oli- 
ver, M.  46  G.  3.  2  N.  R.  61 

%.  A.B.  C.  and  D.  agreed  to  purchase 
a  cargo  of  coals^  in  certain  projior- 
tions,  to  be  severally  taken  and  re- 
ceived out  of  the  sbip^  by  them 
respectively  at  the  rate  of  40  chal- 
drons per  day,  and  to  settle  their 
turns  among  themselves ;  and  fur- 
ther agreed,  that  in  case  of  any  loss 
or  demurrage,  by  not  fixing  on 
their  respective  tyrns,  or  by  subse- 
quent 
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(}uent  detention  in  working  out  the 
cargo,  to  hold  themselves  severally 
and  respectively  liable  for  their  se- 
veral and  respective  defaults :  at 
the  rate  of  40  chaldrons  per  day, 
the  whole  cargo  would  have  been 
cleared  in  nine  days;  but  in  con- 
sequence of  one  of  the  days  being 
wet,  only  five  chaldrons  were  taken 
out  on  that  day;  and  on  the  10th 
day  some  o(A.*$  coals  remained  on 
board:  held  that  working  days  only 
were  within  the  meaning  of  the 
contract,  and  that  as  one  day  was 
wet,  A.  was  not  bound  to  pay  de- 
murrage for  the  1 0th  day.  Har- 
per V.  McCarthy  and  another,  T. 
46  G.  3.  2  N.  R.  page  258 

9.  If  there  be  a  clause  in  a  ship's  ar- 
ticles that  the  seamen  may  leave  at 
the  end  of  three  months,  if  the  ship 
is  in  port,  or  in  perfect  safety,  of 
which  the  captain  is  to  be  the  sole 
judge,  and  the  ship  be  in  port  and 
safety  after  three  months,  the  sea- 
men may  leave  the  ship  without  the 
permission  of  the  captain.  Neave  v. 
Pratt,  E.  47  G.  3.        2  N.  R.  408 

10.  UA.  promise  the  bail  in  conside- 
ration of  certain  reasonable  re- 
ward to  render  the  Defendant  with- 
in due  time  according  to  the  prac- 
tice of  the  Court,  and  proceedings 
be  commenced  against  the  bail, 
pending  a  writ  of  error :  -4.  is  not 
bound  to  indemnify  the  bail  against 
such  tortious  proceedings.  Bay  ley 
v.  Tucker,  T.  47  G.  3.  2  N.  R.  458 

AID-PRAYER. 

1 .  Aid-prayer  is  a  dilatory  plea  within 
the  4  Ann.  c.  16.  and  must  be  veri- 
fied by  affidavit.  Onslow  v.  Smith, 
t:.4\  G.  3.  2jB.^jP.384 


2.  If  the  tenant  in  a  writ  of  right 
pray  aid  after  a  general  imparlance, 
it  is  a  good  cause  of  demurrer,  and 

•  the  Court  wil  1  g^ve  j  udgment  there- 
upon, that  the  tenant  answer  alone. 

2  B.^P.page3S4 

ALIEN, 

See  Bankrupt,  i.  No.  2.  Contract, 

No.  1. 

The  Defendant  an  alien  within  the 
terms  of  the  38  G.  3.  c.  50.  s.  9. 
(which  exempts  from  arrest  for 
debts  contracted  abroad,  aliens 
residing  in  this  country  in  conse- 
quence of  a  revolution  in  their 
own,)  having  entered  into  an  agree- 
ment with  the  Plaintiff  in  a  foreign 
country,  the  latter  in  pursuance 
of  the  agreement,  laid  oat  money 
in  England;  after  which  the  par- 
ties came  to  an  adjustment  in  Eng- 
land, and  the  Defendant  acknow- 
ledged the  debt.  The  Defendant 
having  been  holden  to  bail  for  mo- 
ney laid  out  by  the  Plaintiff  in 
England,  and  on  an  account  stated 
in  England,  disclosed  the  above 
circumstances  by  affidavit,  where- 
upon the  Court  discharged  him  on 
a  common  appearance.  SwclaiT 
V.  Charles  Phillippc,  Monsieur  de 
France,  H.  4\  G.  3. 

2  B,SfP.  363 

ALIEN,  ENEMY, 
See  Enemy.     Practice,  iii.  3. 10. 

ALLEGIANCE, 
See  Subject. 

AMENDMENT, 
See  Bail  Piece.     Common  REro- 
VERY,  No.  3.  6,  6,  7.  9.    Evi- 
dence) 
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DENCE,  ii.  1.  FiN£yNo.5.  Right, 
Writ  of,  No.  2,  3,  4,  5.  Ver- 
dict, No.  1. 

1.  If  there  be  not  fifteen  days  be- 
tween tlie  teste  and  rettirn  of  a 
capias,  it  may  be  amended.  Dovts, 
One,  Sfc.  Assignee  qfthe  Sheriff  v. 
Owen  and  Another^  M,  39  G*  3. 

\  B.^P.  page  342 

2.  One  obligee  in  a  joint-bond  hav- 
ing sued  out  a  capias-  against  the 
obligor,  and  taken  a  recognizance 
of  bail  in  his  own  name  only,  af- 
terwards sued  out  an  original  in 
the  name  of  both  obligors,  and 
then  applied  to  the  Court  to  amend 
both  the  capias  and  the  recogni- 
zance ;  the  Court  granted  the 
former  but  refused  the  latter. 
Tabrum  v.  Tenant^E.  36  O  3. 

li?.*P.481 

3.  il.  /?.  having  been  arrested  on  a 
capias  sued  out  against  him  by  the 
name  of  B.  C;  ^  bail-bond  was 
given,  by  which  A.  B.,  arrested  by 
the  name  of  /?.  C.  became  bound, 
conditioned  for  the  appearance  of 

A.  B.  arrested  by  the   name  of 

B.  C.  The  affidavit  to  hold  to  bail 
named  the  Defendant  properly 
A,  B.  The  Court  amended  the 
capias  and  return  (but  without 
prejudice  to  the  sheriff,)  and  re- 
jected an  application  by  the  bail  to 
set  aside  the  bail-bond.  Sieven*ion 
v.  Danvers^  H.  40  G.  3. 

2  5.^- P.  109 

4.  A  fieri  facias  against  bail  in  error 
may  be  amended  by  the  record  of 
the  recognizance.  Perkins  v.  Petit, 
T,  40  G.  3.  2  Bi  §•  P.  2U 

5.  A  fieri  facias  being  made  return- 
able on  a  K.  B»  return  day,  instead 
of  a  C.  B.  return  day,  was  amended 


by  the  record  of  execution  on  the 
roll.  Atkinson  v.  Newton,  M, 
41  G.  3.  2  B.^P.j>ageZ2^ 

6.  The  Court  of  C.  B.  refused  to 
amend  a  scire  facias  against  bail. 
Fulwood  v.  Annis,  H.  43  G.  3. 

3B.  I-P.  321 

7.  In  an  action  on  the  statute  of  .usury 
for  taking  more  than  legal  interest 
on  a  loan  of  money ''  from  the  1 5th 
of  AprU  to  the  I4th  July  1802," 
the  Court  will  amend  the  verdict 
by  the  Judge's  notes,  if  the  jury  by 
mistaking  the  date  of  an  instru« 
ment  create  a  variance  in  their  spe- 
cial finding,  for  which  the  evidence 
affords  no  foundation.  Manners 
qui  tarn  v.  Postan,  H,  43  G.  3. 

3  B.  *  P.  343 

8.  If  one  of  the  deeds  to  lead  the 
uses  of  a  fine,  viz.  the  lease,  con- 
tain the  word  '^  tithes,"  but  the 
other  deed,  viz.  the  release,  omit 
that  word,  the  Court  will  not 
amend  t^e  writ  of  entry  by  insert- 
ing the  word  "  tithes,"  though  the 
release  has  the  words  "  and  also  all 
houses,  ways,  &c.  hereditaments 
and  appurtenances  whatsoever  to 
the  said  messuages,  lands,  &c.  be« 
longing,  or  in  any  way  appertaiti- 
ing."  PhUlijps  v.  Jones,  E.  43  G.  3*^ 

3  B.  ^  P.  362 

9.  If  to  a  rejoinder  concluding  witlv 
a  verification  the  Plaintiff  add  the 
similiter,  and  take  the  record  down 
to  trial,  and  the  Defendant  obtain 
a  verdict,  the  Court  will  not  grant 
a  new  trial,  but  will  amend  the 
record.  Grundy  v^  Mell^  E, 
44  G.  3.        "  1  N.  R.  28 

1 0.  Tlie  Court  refused  to  allow  an 
amendment  of  a  declaration  in  scire 

facias  against  bail,  who  had  failed 

to 
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to  surrender  their  principal  (then  in 
custody,)  before  the  quarto  die 
post  of  the  second  writ.  Stevenson 
V.  Grant  and  Another,  H.  46  G.  3. 

2  N.  R.  page  103 
11.  A  testatum  capias  having  been 
made  returnable  on  a  day  certain, 
instead  of  a  general  return  day,  was 
held  irregular.  And  the  Court 
refused  to  amend  it  on  account  of 
the  bail.  Innum  y.  Huish,  H.  46 
G.  3.  2  N.  R.  133 


AMERICA, 
See  Subject,  No,   1,  2. 

No.  1,2. 


Trade, 


ANNUITY, 

See  Condition,  No.  5.  Costs,  ii.  4. 
Pleading,  y.  37. 

1.  If  an  annuity  deed  contain  a  pro- 
viso that  the  grantor  shall  re-pur- 
chase, the  memorial  of  such  deed 
must  state  the  proviso,  and  the 
terms  and  conditions  of  redemp- 
tion: if  it  only  refer  to  the  deed, 
and  state  the  annuity  to  be  re- 
deemable '*  on  such  notice,  terms, 
and  conditions  as  are  therein  ex- 
pressed," it  does  not  sufficiently 
comply  with  the  17  O.  3.  c.  26. «.  I. 
Ex  parte  Ansell  and  Another,  T. 
37  G.  3.  \  B.Sf  P.  62 

2.  The  hand  by  which  payment  is 
made  need  not  be  stated  in  the 
memorial,  though  it  must  in  the 
deed.  ibid,  63  n. 

3.  If  any  part  of  the  consideration 
of  an  annuity  be  paid  in  country 
bank -notes,  the  dates  and  times  of 
payment  must  be  set  out  in  the 
memorial  under  17  G,  3.  c.  26. 
Morris  v.  W<Ul,  H.  38  G.  3. 

IB.SfP.  208 


4.  An  annuity  memorial,  stating  that 
the  consideration  money  was  paid 
to  A.,  B.,  and  C.  **  some  or  one 
of  them,"  it  bad :  though  it  ap- 
pear that  the  money  was  paid  oo 
the  day  on  which  the*  deed  was 
executed  by  them  all.  Vaux  v. 
Ansell,  E.  38  G.  3. 

1  B.^'P.page^i 

5.  If  several  persons  who  have  pur- 
chased annuities  of  A,  agree  to 
give  up  those  annuities  on  recdving 
a  certain  sum  of  money,  and  a  bond 
payable  at  a  future  day,  they  re- 
taining' their  annuity  securities  till 
the  bond  becomes  payable,  the 
Court  cannot  under  17  G.  3.  c.  26. 
order  any  of  the  securities  so  r^ 
tained  to  be  delivered  up  though 
they  may  be  void.  Sir  Harry 
Goring,  Bart.  v.  Welles,  derh,  E, 
39  G.  3.  1  B.  5-  P.  395 

6.  At  least  not  unless  the  creditors 
attempt  to  set  them  up  again  as  an- 
nuity securities  on  non-payment  of 
the  stipulated  sum,  or  the  bond 
proving  bad.  ibid. 

7.  Semb.  That  after  payment  of  the 
money  and  delivery  of  the  bond  to 
the  creditors,  their  debt  is  satisfied, 
whether  the  bond  prove  good  or 
bad.  ^fid. 

8.  If  a  bond  and  warrant  of  attorney 
given  to  secure  an  annuity,  be  no 
otherwise  noticed  in  the  memorial 
than  by  way  of  recital  in  the  an- 
nuity deed  which  is  set  out,  it  is 
not  a  sufficient  compliance  with 
1 7  G.  3.  c.  26.  Van  Braam  v.  Isaacs, 
T.  39  G.  3.  \  B.^  P.  451 

9.  Nor  can  the  Court  refuse  to  inter- 
fere on  the  ground  of  18  years 
having  elapsed  since  the  grant,  and 
the  grantee  being  dead.  tM* 

10.  The 
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10.  The  Court  cannot  order  an  annu- 
ity bond  to  be  delivered  up  to  be 
cancelled  for.  want  of  a  memorial, 
pursuant  to  17  G.  3.  c.  26.  though 
it  be  void  by  the  first  section  of 
that  act.  Symondi  et  Ux.  v.  Co' 
bourne,  E.  36  G.  3. 

1  B.  4*  jP.  page  482 

1 1 .  Qtf.  Whether  in  such  a  case  they 
would  stay  proceedings  on  the 
bond  ?  ibid. 

12.  At  the  time  of  executing  an  an- 
nuity deed,  one  R,  W,  the  agent  of 
/.  C,  the  grantee,  entered  into  an 
agreement  for  redemption,  begin- 
ning thus:  *'  Memorandum,  I  un- 
dertake and  agree,"  &c.  and  con- 
cluding, "  Witness  my  hand  R,  IT., 
agent  for  /.  C."  The  memorial 
stated  that  J,  C  entered  into  the 
agreement  by  R,  W,  his  agent,  and 
that  it  was  witnessed  by  R,  W, : 
held  that  the  memorial  was  suffi- 
cient. Co/or  v.  Hoite^  M.  42  G.  3. 

2  B.  I-  jP.  657 

1 3.  If  in  the  deed  securing  an  annu- 
ity, it  be  declared  that  the  judgment 
to  be  obtained  under  a  warrant  of 

'attorney  given  at  the  same  time, 
shall  be  only  a  collateral  security 
for  tlie  regular  payment  of  the  an- 
nuity, and  that  no  execution  shall 
issue  thereon  till  default  made  in 
the  payment  for  14  days,  and  the 
memorial  does  not  notice  the  above 
declaration,  and  in  setting  forth  the 
warrant  of  attorney,  only  states 
generally  that  "  such  warrant  of 
attorney  was  executed  for  the  bet- 
ter securing  the  payment  of  the  an- 
nuity, as  in  the  above  stated  deed 
is  particularly  mentioned,"  the 
Court  will  set  aside  the  annuity  for 


such  defects  in  the  memorial.  Gkii- 
'  ningham  v.  Mackenztey  M.  42  G,  3. 

2  B.  ^  jP.  page  398 

14.  If  the  memorial  of  an  annuity  deed 
between  il.,  B.,  and  C,  after  de- 
scribing the  parties  to  the  deed  and 
the  contents,  state  that  it  was  exe- 
cuted by  A,  and  C.  in  the  presence 
of  E.  and  F.,  it  will  be  no  objection 
that  B.  also  executed  it  in  the  pre- 
sence of  the  same  parties.  For  it  is 
sufficient  if  the  memorial  state  all 
the  subscribing  witnesses,  without 
specifying  what  signatures  they  re- 
spectively attested.  Or  ton  v.  Knight^ 
£:.42G.  3.  3  B.  I- P.  153 

15.  If  the  memorial  only  state  the 
time  at  which  execution  may  be 
sued  out  by  words  of  reference  to 
the  deed,  it  is  fatal.  Und. 

16.  Certain  premises  were  conveyed 
by  deed  to  a  trustee  to  secure  an 
annuity,  in  trust,  if  the  annuity 
should  be  in  arrear  60  days,  by 
lease,  sale  or  mortgage,  to  raise 
the  arrears,  and  permit  the  person 
entitled  to  the  freehold  to  receive 
the  rents  and  profits  of  the  residue, 
and  he  was  created  a  trustee  for 
the  grantor  till  default  of  payment. 
The  memorial  of  the  annuity  de- 
scribed the  trustee  to  be  *'  a  trustee 
nominated  on  the  part  of  the 
grantee,"  without  stating  any  of  the 
trusts :  held,  that  it  did  not  suffi- 
ciently describe  the  person  for  whom 
he  was  trustee  according  to  the  17 
G.  3.  c.  26.  Aukew  v.  Mackretky 
H.  45  G.  3.  1  N.  R.  214 

17.  If  the  consideration  for  an  annuity 
be  paid  by  the  clerk  to  the  bankers 
of  the  grantee,  the  deed  by  which 
the  annuity  is  granted  must  specify 

the 


5^2 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


the  name  of  such  clerk,  and  de- 
scribe him^as  the  person  by  whom 
the  consideration  was  actually 
paid.  1  N.«R.  pcu;re  214 

18.  If  the  consideration  of  an  annui- 
ty be  paid  to  the  agent  of  the 
grantor,  the  name  of  such  i^nt 
need  not  be  inserted  in  the  annuity 
deed.  Crawfurd  v.  Phillips^  H.  46 
G.  3.  2N.  R.  141 

19.  And  if  the  consideration  be  al- 
leged in  the  deed  to  have  been  paid 
on  a  particular  day,  on  which  day 
it  was  paid  to  the  common  agent 
of  both  parties,  who  were  at  a  dis- 
tance from  each  other,  and  by  him 
paid  over  in  a  few  days  afterwards 
to  the  grantor  on  his  executing  the 
deed,  this  is  a  sufficient  allegation 
of  the  time  of  payment  within  the 
17  (7.  3.  c.  26.  ibid. 

APPEAL, 
See  Trespass,  No.  2. 

APPEARANCE, 
iSlee  Bail,  i.  1,  2,  14.  iv.  1.     Bank- 
rupt, ii.  3. 10.  Baron  and  Feme, 
No.  10.  Partners,  No.  5.  Prac- 
tice, ii.  v.  13.  Variance,  No.  17. 

APPURTENANCES, 

See  Devise,  i.  1,2,  3. 

Way,  Right  of. 

ARBITRATION, 

See  Attachment,  No.  1,  2. 

Costs,  i,  1,2.     Venue,  No.  5,  6. 

1.  The  Court  will  not  grant  an  at- 
tachment for  non-performance  of 
an  award  pending  an  action  brought 
on  the  award ;  nor  allow  the  Plain- 
tiff  to  wave  the  action  in  order  to 


apply  for  the  attachment     Badk^ 
V.  Loveday,  T.  37  O.  3. 

1  B.Sf  P.  page  81 

2.  The  Court  will  not  set  aside  an 
award  on  the  ground  of  the  wit- 
nesses not  having  been  examined 
on  oath,  if  no  such  objection  was 
made  at  the  time  of  their  examina- 
tion.     Ridout  V.  Pye,  M.  38  G.  3. 

1  B.^P,9\ 

3.  The  Court  will  give  leave  in  the 
first  instance  to  enter  up  judgment 
on  a  verdict  reduced  by  an  award. 
HigginsonY.NesbUt,  M.  38  G.3. 

1  -B.  ^  P.  97 

4.  It  is  no  ground  for  setting  aside 
an  award  that  one  of.  the  Defend- 
ant's witnesses  was  re-examined 
by  the  arbitrator  after  the  evidence 
was  closed  on  both  sides,  and  the 
i^aintiff's  attorney  gone,  thougfar 
by  a  different  testimony  from  what 
he  gave  at  first,  the  arbitrator's 
opinion  was  influenced.  AUdxum 
v.  Ahrahamy  M.  38  G.  3. 

1  B.^P.  175 

5.  Unless  such  re-examination  ap- 
pear to  have  been  brought  aboat 
by  the  management  of  the  Defend- 
ant's attorney.  ibid, 

6.  If  the  damages  givear  by  a  verdict 
be  reduced  by  an  award,  under  an 
order  of  Nisi  Prius,  which  has 
been  made  a  rule  of  Court,  the 
party  is  entitled  to  have  the  postea 
delivered  to  him  without  any  ap- 
plication to  the  Court.  Grimes  v. 
Naish,  E.  36  G.  3.     \  B.%  P.  48a 

7.  If  il.  and  B.,  in  consideration  of  a 
sum  of  money  paid  by  one  to  the 
other,  enter  into  partnership,  and 
covenant,  in  case  of  a  dissolution 
of  the  part^iership,  to  submit  all 

matters 
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matters  relating  thereto  to  arbi- 
tration ;  the  arbitrators  are  not 
thereby  authorized  to  determine 
whether  any  part  of  the  sum  of 
money  which  was  the  considera- 
tion of  the  partnership  shall  be  re- 
funded. TatUrscUl  v.  Groote^  E, 
40  C?.  3.  2  B.^P,pageU\ 

8.  It  seems  that  no  action  can  be  main- 
tained for  refusing  to  nominate  an 
arbitrator  in  pursuance  of  a  cove- 
nant to  refer  matters  to  arbitration. 

ibid. 

9.  If  a  debt  arising  out  of  an  illegal 
transaction  due  from  one  of  two 
partners  to  die  other,  be  referred, 
together  with  other  causes  of  dis- 
pute, to  an  arbitrator,  who  awards 
a  sum  due  from  one  partner  to  the 
other,  expressly  on  accomit  of  such 
debt,  the  Court  will  set  aside  that 
part  of  the  award.  Auhert  v.  Maze, 
//.  41G.  3.  2B^P.  371 

1 0.  If  a  bond  of  submission  to  arbitra- 
tion between  a  trustee  of  a  wife  and 
her  husband  recite,  that  a  suit  for 
separation  has  been  instituted  be- 
tween the  husband  and  wife  in  the 
Commons,  and  that  in  order  to  put 
an  end  to  any  contest  about  the 
terms  of  separation,  it  had  been 
agreed  that  all  matters  should  be 
referred  to  J.  S,,  and  eithpjr  of  the 
parties  should  be  '*  at  liberty  to 
apply  to  the  Court  to  make  the 
award  a  rule  of  Court;"  such  sub- 
mission may  be  made  a  rule  of  the 
Court  of  Common  Pleas  under  stat. 
9  &  10  IT.  3.  c.  15.  SoiUeux  v. 
Herbsi,  E.4\G.  3. 2.  £.  ^  P.  444 

1 1.  If  a  verdict  for  a  Plaintiflfbe  taken 
at  Nisi  Prius,  subject  to  the  award 
of  an  arbitrator,  and  the  rule  of 
reference  be  made  a  rule  of  Court, 


the  verdict  may  be  entered  accord- 
ing to  the  award  of  the  arbitrator^ 
without  any  application  to  the  Court 
for  that  purpose.  Borrowdale  v. 
UitcheneTy  M.  43  G.  3. 

3  J5.  ^  P.  page  244 

12.  If  in  such  a  case  the  aw^d  be 
made  before  the  term,  the  Defend- 
ant can  only  impeach  it  within  the 
four  first  days  of  term.  ibid. 

13.  Personal  service  of  the  award  is 
not  necessary  to  warrant  the  is- 
suing of  execution  in  such  case,  if 
the  attorney  of  the  Defendant  has 
been  served  with  the  award,    ibid. 

ARREST, 
See  Affidavit  to  hold  to  Bail. 
Alien.  Attorney,  No.  1,  2. 
Bail,  i.  Baron  and  Feme.  Evi- 
dence, ii.  33.  Foreign  Laws. 
Lunatic.  Practice,  ii.  Pro- 
cess, No.  3.  Trespass,  No.  3,  4. 
Variance,  No.  5. 

1.  An  attachment  for  non-payment 
of  money  to^l.having  issued  against 
B,  from  this  Court,  and  the  process 
being  in  the  hands  of  an  officer  who 
had  not  been  able  to  serve  B.  there- 
with, B.  was  met  by  -4 .  in  the  street, 
and  carried  by  violence  to  the 
chambers  of  C,  who  was  AJ%  at- 
torney, and  there  detained  while 
the  original  process  was  sent  for, 
and  served  upon  him;  the  officer 
was  also  sent  for,  (but  not  by  A,) 
and  on  5.'s  leaving  the  chambers 
of  C.  he  was  arrested.  The  Court 
held  this  arrest  illegal,  and  dis- 
charged B,  Birch  v.  Prodger^ 
M.45G.  3.  IN.R.  135 

2.  If  a  magistiate'i  warrant  be  shewn 
by  the  constable  who  has  the  execu- 
tion of  it,  to  the  person  charged 

with 
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with  an  ofTence,  and  he  thereupon, 
.  withont  compulsion,  attend  the 
constable  to  the  magistrate,  and 
after  examination  be  dismissed,  it 
seems  this  is  not  such  an  arrest  as 
will  support  trespass  and  false  im- 
prisonment. Arrowsmitk  y.  Le 
Mesurier,  T.  46  G.  3. 

2N.  R.pa9e2ll 

ASSAULT, 
See  Damaoesv    Pleading,  v.  15. 

ASSESSMENT, 

See  CopTHOLD,  No.  2.    Rate. 

Taxes. 

ASSIGNEES  OF  BANKRUPT, 
See  Bankrupt,  i.  4.  ii.  7.  iii.  1.  4. 
6.  10.  12,  13,14,  15.17.  Plead- 
ing, ii.  11. 

ASSIGNMENT, 
&e  Bankrupt,  iii.  No.  10.  15,  16, 
17.  Condition,  No.  5.  Cove- 
nant, No.  8.  Deed.  Dower. 
Evidence,  i.  3.  iii.  2.  Insolvent, 
No.  3.  Pleading,  iii.  1.  Stamps, 
No.  8.    Trover,  No.  2. 

There  is  no  fraud  in  the  assignee  of 
a  term  assigning  over  his  interest 
to  whom  he  pleases,  with  a  view  to 
get  rid  of  the  lease,  although  such 
person  neither  takes  actual  posses- 
sion nor  receives  the  lease.  Taylor 
V.  Shum  and  otliers,  E.  37  G.  3. 

1  B.  ^.  P.  21 

ASSUMPSIT, 

&«  Agreement.  Baron  and  Feme, 

No.  13.  Contribution.    Goods 

sold  and  delivered.     Monet 

had  and  received.  Payment, 


No.  2.  Pbwalty.  Plbadivg, 
U.6.  II.  iu.  11,  12.  ▼.  16.29,30. 
33.  36.     Salvage.    Slave.  Vi- 

RIANCE,  No.    16. 

1.  A.  declared  ag^amst  B.  and  hawk 
as  administratrix  with  the  wOl  an- 
nexed of  C.  deceased ;  *'  for  tfait 
whereas  C  died  intestate,  posKid 
of  South-Sea  stock,  which  ^kdl 
in  trust  for  A,,   and  upon  wiuek 
certain  dividends  were  due ;  inooi- 
sideration  that  i4.,  at  the  requt 
of  B.  and  his  wife,  had  proctierf 
administration  to  be  granted  to  tk 
wife  of  B.  as  residuary  legitee  of 
C.J  with  the  will  annexed,  fortb 
purpose  of  obtaining  paymeotcc 
the  said  dividends,  and  agreed  t» 
bear  the  expences  of  obtaining  suck 
administration,  and  to  furnish  eri* 
dence  to  entitle*  than  to  the  pp* 
ment  of  the  said  dividends ;  B.  oi 
his   wife  as    such    admimitnin 
promised  to  pay  ower  to  A.h 
amount  of  the  dividends  wim  » 
ceived:"  held  that  the  consdea- 
tion  stated  was  insufficient  to  sf- 
port  the  promise.    Parker  r.  % 
Hi  et  Ux.  H.  40  G.  3. 

2  B.^P.^'l 

2.  An  agreement  between  parties  s 
a  suit  in  Chancery  bindtng  tks- 
selvet ,  their  executors  and  adEt- 
nistratorsy  made  an  order  of  ^ 
Court  aiKi  acted  upon  therein  tf 
such,  may  be  the  ground  af» 
assumpsit  at  law.  Smith  t  ^^ 
ley,  T.  41  G.  3.     '2  B.^P.4?2 

3.  A  nftaster  is  not  liable  upon  an  ^ 
plied  assumpsit  to  pay  for  ine&ii 
attendance  on  a  serrant  vbo  Itf 
met  with  an  accident  in  his  senifi 
Wennall  v.  Adney,  ilf.  43  6. 3. 

a 
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4.  A,  having  a  horse  to  sell  agreed  to 
let  B.  have  him  for  30  guineas,  if 
he  liked  him,  and  that  he  should 
take  him  a  month  upon  trial.  B. 
accordingly  took  him,  and  kept 
him  about  a  fortnight,  and  then 
told  A,  he  liked  the  horse  but  not 
the  price ;  and  A,  desired  him  if  he 
did  not  like  the  price  to  return  the 
horse:  B.  however  kept  him  10 
days  mote,  and  then  returned 
him:  but  A.  refused  to  receive 
him,  and  brought  an  action  on  the 
contract  for  30  guineas,  the  price 
of  the  horse :  held,  that  he  could 
not  maintain  such  action.  Ellis  v. 
Mortimer,  E.  45  G.  3. 

1  N.  R.  page  257 

ATTACHMENT, 
See  Arbitration,  No.  1.  Arrest, 
No.  1.  Bail,  i.  12.  ii.  6.  Costs, 
i.  2.  13.  Execution,  No.  1. 
Practice,  i  10.  ii.  2.  Prisoner, 
No.  5.    Venditioni  Exponas. 

1.  An  attachment  for  the  non-pay- 
ment of  a  sum  of  money  pursuant 
to  an  award,  cannot  issue  before  a 
personal  demand  has  been  made. 
Brandon  v.  Brandon,  E.  39  6.  3. 

\  B.^P.  394 

2.  Even  though  the  time  and  [dace  for 
the  payment  of  the  money  be  spe- 
cified in  the  award.        ibid,   ibid, 

3.  No  rule  for  an  attachment  shall 
be  absolute  in  the  first  instance. 
Chaunt  v.  Sniart,  E.  36  G.  3. 

I  B.SfP.  477 

4.  Except  for  non-payment  of  costs 
upon  the  prothonotary's  allocatur. 

ibid.        ibid. 

ATTESTING  WITNESSES, 
See  Evidence,  i.  1.  ii.  7.    Will. 


ATTORNEY, 

See  Bail,  i.  5,  6.  24.  Costs,  i.  16. 
iv.  2,  3.  Courts,  No.  5,  6. 
Dower.  Insolvent,  No.  8.  No- 
tice OF  Action.  Practice, 
v.  16.  ix.  5.    Pleading,  v.  32. 

1.  The  Court  will  not  discharge  an  at- 
torney on  a  common  appearance, 
unless  he  shew  he  has  practised 
within  the  space  of  a  year.  Dyson 
V.  Birch,  One,  SfC.  E.  37  G.  3. 
(Vide  et  Brooke  v.  Bryant,  7  Term 
Rep.  25.)  IB.^P.  page  4 

2.  Qtf.  If  he  should  not  also  state  that 
he  has  had  a  certificate  under  2.5 
G.  3.  c.  80.  within  that  time  ? 

ibid.        ibid. 

3.  One  admitted  an  attorney  of  C.  B. 
(unless  an  attoVney  of  K.  B.  or  so- 
licitor of  Chancery  or  Exchequer) 
must  file  his  articles  of  clerkship 
with  the  secondary,  together  with 
afiidavits  of  execution,  due  service 
and  notices.  Reg.  Gen.  T.  37  G.  3. 

1  B.  Sf  P.  90 
4«  A  Plaintiff  may  sue  out  execution 
by  a  different  attorney  from  the 
attorney  in  the  cause,  without  ob- 
'  taining  an  order  of  Court  for  chang- 
ing the  attorney.  Tipping  v.  John" 
son,  H.  41  G.  3.      2  B.  5*  P.  3^7 

5.  A  common  informer  may  recover 
penalties  against  an  attorney  for 
not  entering  his  certificate  accord- 
ing to  the  provisions  of  37  G.  3. 
c.  90.  s.  26.,  though  no  power  is 
expressly  given  to  him  by  that  sta- 
tute; for  the  25  G.  3.  c.  80.  which 
gives  that  power,  and  the  37  G.  3. 
c.  90.  are  in  pari  materia.  Davis 
V.  Edmonson,  in  error,  E.  43  G.  3. 

ZB.^P.  382 

6.  Negligence  in  the  conductof  acause 
cannot  be  set  up  as  a  defence  to  an 

action 
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action  on  the  attorney's  bill.  At 
least  unless  it  was  negligence  such 
as  to  deprive  the  Defendant  of  all 
possible  benefit  from  the  cause. 
Tempter^  Gent.  One,  §-c.  v. 
M'Lachlan,  H.  46.  G.  3. 

2  N.  R.  pogrc  1 36 
7.  Quare,  Whether  even  in  such  a 
case  it  can  be  used  as  a  defence  ? 

ibid,         ibid, 

ATTORNEY'S  BILL, 
See  Attorney,  No.  6,   7.      Evi- 
dence, ii.  1.  2.  15,  16.     Inte- 
rest OF  Money,  No.  2.     Prac- 
tice, vii.  3. 
1 .  Delivery  of  an  attorney's  bill  at  the 
compting-house  of  his  client,  one 
month  before  the  commencement  of 
an  action  upon  the  bill,  is  not  a 
good  delivery  within  the  2  G.  2.  c. 
23.     Hill  V.   Humphreys,  H,  41 
G.  3.  2B.^  P.  343 

2.  If  an  attorney  introduce  into  his 
bill  certain  items  connected  with 
his  professional  capacity,  though 
not  immediately  within  the  terms 
of  the  2  Cr.  2.  c.  23.  and  in  an  ac- 
tion upon  the  bill  fail,  because  it 
was  not  delivered  according  to  the 
direction  of  the  statute  he  must 
fail  altogether,  and  will  noi  be  al- 
lowed to  recover  for  such  items 
only.  ^id.        ibid. 

3.  Qu.  Whether  the  same  rule  would 
not  prevail,  if  such  items  were  not 
at  all  connected  with  his  profes- 
sional capacity?        ibid.        ibitl. 

4.  A  dedimus  potestatem  charged  in 
an  attorney's  bill  is  a  sufficient  item 
to  enable  the  Court  to  refer  the 
bill  for  taxation,  though  with  this 
exception  it  be  entirely  for  con- 
veyancing. Ex  parte  Prickett, 
E.  45  G.  3.  1  N.  R.  266 


ATTORNMENT, 

iSSee  Executor  and  Administra- 
tor,' No.  4. 

AVERAGE, 
See  Insurance,  ii.  19. 

AVOWANT, 
See  Costs,  i.  3, 4,  10.      Replevin, 

No.  1,2. 

AVOWRY, 

See  Cosrs,  i.  3,  4.     Pleadings,  iv 
6.  9.  V.  19.  26.  viii.  2. 

AUCTION, 
See  Frauds,  Statute  of.  No.  t 

AUDITA  QUERELA, 
&e Bankrupt,  ii.  5. 

The  Court  will  always  give  relief  in 
a  summary  way,  where  a  partr 
would  be  entitled  to  it,  on  an  au- 
dita querela.    Lister,  one,  Sft.  v. 
MundeU,  E.  39  G.  3. 

1  B.  5'  P.  page  427 

AUTHORITY, 

See  Bills  or  Exchange  and  Pro- 
missory Notes  No.  12.  Exe- 
cutors AND  Administrators, 
No.  5.     Officer.     Rate,  No.  4. 

1 .  If  a  power  of  a  public  nature  be 
committed  to  several,  who  all  meet 
for  the  purpose  of  executing  it,  the 
act  of  the  majority  will  bind  the 
minority.  Grindley  and  Another 
V.  Barker  and  Others,  E.  38  G.  3. 

1  B.  ^.  P.  229 

2.  The  Crown  by  letters  patent  grant- 
ed to  the  master  and  wardens  of  the 
corporation  of  bakers  (there  being 
four  wardens)  by  themselves  and 

their 
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their  deputy  or  deputies  full  power 
to  overlook  and  correct  the  trade 
of  baking ;  held,  that  the  master 
and  one  warden  could  not  justify 
entering  the  house  of  a  baker  to 
overlook  bread ;  for  if  they  acted 
as  principals,  they  did  not  amount 
to  a  majority  of  the  persons  to 
whom  the  power  was  given ;  and 
if  they  acted  as  deputies,  they 
were  bound  to  shew  that  they  were 
appointed  by  the  majority.  Cook 
V.  Loveland,  M,  40  G.  3. 

2  B.  ^P,  page  31 

3.  Qm.  Whether  an  authority  to  en- 
ter the  house  of  a  person  of  a  par- 
ticular trade  be  incident  to  an 
authority  given  by  charter  to 
overlook  and  correct  that  trade? 
ibid.  33 

4.  Also  whether  the  CroMm  have 
power  to  grant  such  authority  ?  ib. 

AWARD, 

See  Arbitration. 


B. 


BAIL, 
fee  Affidavit,  No.  2.  Agreement, 
No.  10.  Alien.  Amendment, 
No.  2,  3,  4,  6.  10,  11.  Attor- 
ney, No.  I,  2.  Bankrupt,  ii.  9. 
Costs,  i.  13.  \b,  17.  Escape, 
No.  3,  4.  Estoppel,  No.  2. 
Foreign  Laws.  Lunatic,  No. 
1.  Pleading,  iii.  8.  10.  iv.  2. 
Practice,  i.  6.  8.  ii.  iii.  25,  26. 
27,  28.  X.  2.  Variance,  No.  3, 
4.  12.  14. 


I.  Of  the  Arrest  and  the  Bail. 
1 1.  Proceedings  against  the  Bail 
or  the  Sheriff. 

III.  Surrender  of  the  Principal. 

IV.  Discharge  by  other  Means. 
V.  Writ  of  Error. 

I.  Of  the  Arrest  and  tJie  Bail, 

See  Affidavit  to  hold  to  bail. 
Baron  and  Feme. 

1.  The  Court  will  not  discharge  a 
Defendant  on  a  common  appear- 
ance under  the  34  G.  3.  c.  9.  s.  7. 
on  the  ground  of  the  PkuntifF*s 
residence  in  Holland.  Pieters  and 
Another  y.  Luytjes,  E.  37.  G.  3. 

\  B.^  P.  page  I 

2.  A  Frenchwoman  and  her  husband 
came  over  to  England,  the  hus- 
band gives  her  a  power  of  attorney 
to  transact  his  business,  and  goes 
to  Hamburgh,  she  cohabits  with 
another  man,  and  trades  on  her 
own  account  with  the  Plaintiff,  by 
whom  she  is  arrested ;  under  these 
circumstances  the  Court  will  not 
discharge  her  on  a  common  ap- 
pearance, on  the  ground  of  her 
coverture,  although  the  Plaintiff 
appear  to  have  been  acquainted 
with  it.  De  Gaillon  v.  V.  H. 
L'Aigle,  E.  37  G.  3.  I  B.  ^  P.  S 

3.  It  is  no  objection  to  bail  that  they 
are  indemnified.  Neat  y,'  Allen, 
E.37.G.  3.  I  B.^P.2I 

4.  Where  bail  are  opposed  and  re- 
jected, a^d '  the  Defendant  is  sur- 
rendered on  the  next  day,  he  may 
justify  new  bail  without  paying  the 
costs  of  the  former  opposition. 
Holward  v.  Andr^,  E,  37.  O.  3. 

\  B.^P.  32 
5.  Bail 
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5.  Bait  are  not  permitted  to  justify 
who  have  been  indemnified  by  the 
Defendant's  attorney.  Reg.  Gen. 
H.  37  O.  3.  \B.8f  P.  pag%  103  n. 

6.  The  Court  rejected  bail  who  had 
received  a  verbal  promise  of  in- 
demnity from  the  Defendant's  at- 
torney, but  gave  time  to  put  in 
fresh  bail.  GreensUl  v.  Hopley, 
M.  38  G.  3.  1  B.  ^  P.  103 

7.  Where  bail  in  C  B.  is  taken  under 
a  Judge's  order,  each  of  the  bail  is 
liable  to  double  the  sum  ordered, 
as  well  as  double  the  sum  sworn 
to,  when  taken  by  affidavit.  DM 
V.  Johnson,  H.  38  G.  3. 

IB.S^P.  205 

8.  The  Court  will  not  permit  a  De- 
fendant to  justify  bail  after  an 
action  for  an  escape  commenced 
against  the  sheriff,  who  has  neg- 
lected to  take  a  bail  bond.  Webb 
Y.  Matthew,  E.  38  G.  3. 

IB.SfP.  225 

9.  If  a  Defendant  be  arrested  by  pro- 
cess of  K.  B.  and  removed  by  ha- 
beas corpus  to  C.  B.  he  may  put  in 
and  justify  bail  in  either  court. 
Knowlys  and  Another  v.  Reading, 
T.3BG.3.  1  B.^P.Sn 

10.  Bail  were  allowed  to  justify  after 
the  rule  on  the  sheriff  to  bring  in 
the  body  had  expired,  on  payment 
of  the  costs  of  the  oppositioh. 
WeddaU  v.  Berger,  M.  39  G.  3. 

\  B.SfP.  325 

11.  If  a  man  carry  on  business  at  a 
lodging  in  one  place,  and  keep  a 
house  at  another,  notice  of  bail  de- 
scribing him  as  of  the  former  place 
is  sufficient.  ibid.       ibid. 

12.  The  Court  allowed  the  Defendant 
to  justify  bail  after  an  attachment 
had  issued  against  the  sheriff,  but 


gave  leave  to  the  Plaintiff  to  op* 
pose  them  without  pr^udioe.  WU- 
Uamsr.  Waierfidd.  M.  39  G. 3. 

1  B.SfP.pageZU 

13.  Where  bail  are  regularly  put  in 
and  excepted  to,  the  Defendant 
need  not  describe  them  in  his  no- 
tice of  justification*  England  v. 
Kerwan,  M.,39  G.  3. 

1  B.  5-  P.  335 

1 4.  The  Court  will  not  discharge  a  De- 
fendant on  a  common  appearance 

on  the  ground  of  infancy.  Maddoz 
V.  Eden,  E.  36  G.  3. 

IB.  ^  P.  480 

15.  A  Defendant  shall  not  enter  into 
the  recognizance  of  bail.  Reg. 
Gen.  E.  36  G.  3.      I  B.^  P.  530 

16.  But  each  of  his  bail  shall  btnd 
himself  in  double  the  sum  sworn  to. 

ibid.        ibid, 

17.  Bail  may  justify  in  eourt  though 
they  did  not  actually  become  bail 
before  the  notice  of  justificatioa 
was  delivered.  Reg.  Gen.  M.  37 
G.  3.  I  JJ.  ^i>.660 

18.  In  the  Common  Pleas,  two  days 
notice  of  justification  must  be 
given  whether  the  bail  originally 
put  in,  or  added  bail  be  brought 
up.  Nation  v.  Barrett,  M.  40 
G.  3.  2  B.  ^  P.  30 

19.  Seem  in  K.  B.  if  the  bail  have 
been  before  put  in  and  excepted  to. 
Wright  V.  Ley,  H.  15  G.  3.  B.  R. 
in  notis  2  B.  ^.  P.  31 

20.  It  is  not  a  sufficient  ground  for 
rejecting  a  person  as  bail  that  he 
is  described  to  be  **  of  il.  in  the 
county  of  B.,  gaol-keeper." 
Faulkner  v.  Wise,  E.  40  G.  3. 

2  B.  ^  J>.  150 

21.  If  on  a  bond  debt,  double  the  sum 
secured  by  the  bond  be  the  sum  for 

which 
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which  tlie  bail  bind  themselves  in  the 
recognizance  in  error,  it  is  sufficient, 
though  a  further  sum  be  due  for  in- 
terest and  costs,  and  nominal  dama- 
ges have  been  recovered.  Dixon  v. 
Dixon,  E.41G.  3. 

•i  B.  ^  P.  page  443 

S2.  Bail  put  in  with  the  filazer  of  the 
county  in  which  the  Defendant  is 
arrested  on  a  testatum  capias,  may 
be  treated  as  a  nullity.  Clempsony. 
Knox,  M.  42  G.  3.  2  B.  ^  P.  516 

33.  An  indorser  of  a  bill  of  exchange 
may  be  bail  for  the  drawer,  in  an 
action  against  him  on  the  same  bill. 
Harris  v.  ManUy,  M.  42  G.  3. 

2  B.  ^  P.  526 

S4.  An  attorney's  clerk,  though  not 
clerk  to  the  Defendant*s  attorney, 
cannot  become  bail  above.  Redit 
V.  Broomhead,  M.  42  G.  3. 

2  B.  ^  P.  664 

25.  On  justifying  bail  by  affidavit, 
where  the  same  persons  are  bail  in 
more  actions  than  one,  each  affidavit 
ought  to  state  that  the  bail  are  worth 
double  the  amount  of  the  debts  in  all 
the  actions  wherein  they  offer  to 
become  bail.  Field  v.  Wainewright, 
H.  42  G.  3.  3  B.  I-  P.  39 

26.  Defendant  having  given  a  bond 
conditioned  for  the  payment  of  a 
sum  of  money  if  the  sentence  of  a 
Vice-Admiralty  Court  should  be 
affirmed  on  appeal,  and  the  appeal 
hftving  been  dismissed  for  want  of 
prosecution,  Defendant  was  arrest- 

'    ed  and  holden  to  bail ;  the  appeal 

•  being  restored  upon  petition,  the 
action  was  suspended  and  the  bail 
discharged;  but  being  again  dis- 

i  missed,  a  new  action  on  the  bond 
was  commenced,  and  the  Defend- 

J  ant  was  again  arrested  and  holden 

^    you  II. 


to  bail ;  from  this  second  arrest  the 
Defendant  applied  to  be  discharged, 
but  the  Court  rejected  the  applica- 
tion. Woodmeston  v.  Scott,  E. 
44  G.  3.  IN.  R.  panels 

27.  Plaintiff  having  recovered  judg- 
ment and  levied  part  under  2ifi.fa., 
arrested  the  Defendant  for  the  resi- 
due, in  an  action  on  the  judgment, 
he  not  having  been  arrested  in  the 
original  action ;  and  the  Court  re- 
fused to  discharge  him.  Hesse  v. 
Stevenson,  M,  45  G.  3. 1  N.  R.  133 

II.  Proceedings  against  the  Bail,  or 
the  Sheriff. 

See  Amendment,  No.  10. 
Costs,  i.  16. 

1 .  Where  the  rule  to  bring  in  the  body 
expires  on  the  last  day  in  the  term, 
the  Plaintiff  may  at  the  rising  of 
the  Court  move  for  an  attachment 
for  not  bringing  the  body  into 
Court,  and  such  attachment  may 
issue  on  the  following  day,  pro- 
vided bail  shall  not  then  be  per* 
fected,  or  the  Defendant  rendered 
in  discharge  thereof.  Reg.  Gen. 
r.  38G.  3.  IB.*  P.  312 

2.  If  bail  be  put  in  without  any  de- 
scription,  one  of  whom  proves  to 
be  clerk  to  an  attorney,  and  the 
other  a  person  in  a  low  situation. 
Plaintiff  may  take  an  assignment  of 

*  the  bail  bond.  Fenton  v.  Ruggles, 
M,  39  G.  3.  1  jB.  4-  P.  356 

3.  If  bail  be  brought  up  on  the.  same 
day  on  which  an  attachment  has 
been  obtained  against  the  sheriff, 
the  Court  will  permit  them  to  jus- 
tify, and  set  aside  the  attachment 
on  payment  of  costs.  Turner  v. 
Bristow^  M.  40  G.  3. 

2B.^P.  38 
2  0  4.  If 
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4.  If  two  attornies'  clerks  be  put  in 
as  bail,  the  P]«iintifFmay  treat  such 
b;\ll  as  a  nullity,  and  take  an  as- 
signment of  the  bail  bond.  Wal- 
lace V.  Arrowsmithy  M.  40  G.  3. 

2  B.  ^  P.  paije  49 

5.  If  the  rule  of  allowance  of  b2ui  be 
not  served  on  the  Plaintift^s  attor- 
ney, he  may  take  an  assigfnment  of 
the  bail  bond,  though  he  knows  of 
thejustification.  Holland  v.  White, 
M.  41  G.  3.  2  B.Sf  P.  34\ 

6.  Final  judgment  may  be  entered  on 
a  bail  bond  without  executing  a 
writ  of  inquiry.  Moody  v.  Pkea* 
sant,  E,4\G.3.       2  B.  ^  P.  446 

7.  If  bail  be  put  in  with  the  filazer  of 
the  county  in  which  the  Defendant 
is  arrested,  on  a  testatum  capias, 
the  bail  may  be  treated  as  a  nul- 
lity, and  an  attachment  issue. 
Clempson  v.  Knox,  M.  42  G.  3. 

2  55- P.  516 

8.  But  if  the  Plaintiff  appear  to  have 
been  aware  that  the  bail  were  ac- 
tually put  in,  though  with  the 
wrong  filazer,  the  Court  will  relieve 
against  the  attachment,   ibid,  ibid, 

9.  When  only  two  of  three  joint  con- 
tractors are  sued,  the  Court  will 
not  st^y  proceedings  upon  the  bail 
bond  unless  the  Defendant  under- 
take not  to  plead  in  abatement. 
Govett  v.  Johnson,  T  41  G.  3. 

2  J5.  ^  P.  466 

10.  If  proceedings  be  commenced 
upon  a  recognizance  of  bail  imme- 
diately upon  the  return  of  the  ca, 
sa,y  the  Court  will  not  stay  them, 
but  upon  payment  of  the  costs, 
though  the  principal  be  surrendered 
within  the  four  days  allowed  by  the 
practice  of  the  Court.  Abbott  v. 
Raiwley.  H.  42  G.  3.  3 B.Sf  P.  13 


1 1.  The  judgment  in  an  original  ac- 
tion, and  the  judgments  in  the  ac- 
tions against  the  bail,  may  be  set 
aside  upon  one  motion ,  and  ooe 
affidavit  entitled  in  the  original 
action.  Winder  v.  Wood,  E. 
42  G.  3.  3  B,^  P. page  m 

12.  A  rule  for  an  attachment  against 
the  sheriff  for  not  bringing  in  the 
body,  having  been  obtained  on  the 
19th  of  November,  and  the  attach- 
ment not  sued  out  and  served  on 
the  sheriff  until  1Mb  9th  of  March 
following,  the  Court  held  the  she- 
riff discharged,  and  set  the  attach- 
ment aside.  Rex  v.  Perring-,  E. 
42  G.  3.  3  B.  ^  P.  151 

13.  If  a  Plaintiff  having  taken  as 
assignment  of  the  bail  bond  while 
the  action  is  pending,  prooced  upon 
it  after  the  cause  is  out  of  Court, 
the  proceedings  cannot  be  set  aside 
for  irregularity.  Pigott  v.  TViisff, 
M.  43  G.  3.  3  J}.  ^  P.  221 

14.  But  the  Court  will  stay  such 
proceedings  if  it  appear  that  the 
Plaintiff  has  been  guilty  of  laches. 

ibid,    ibid. 

15.  If  A,  being  arrested  by  B,  on 
process  of  the  Common  Pleas,  gire 
bail  to  the  sheriff,  and  before 
the  return  of  the  writ  being  again 
arrested  by  C  is  committed  to 
the  Fleet  prison,  after  which  B, 
takes  an  assignment  of  the  bail 
bond,  and  proceeds  thereon,  the 
Court  will  stay  such  proceed- 
ings, but  will  not  make  B.  paj 
costs,  for  they  will  not  try  npoo 
affidavit,  whether  he  knew  or 
not  that  A.  was  in  custody,  bat 
will  coBsider  htm  ignorant  of 
that  fact  unless  notice  of  sni- 
iender  has  been  rq^larlj  p^- 

Hardies 
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Harding  v.  Hennem,  M,  43  G.  3. 

I  B,8^P.  page  232 

16.  If  bail  above  be  put  in  and  jus- 
tified within  four  days  from  the 
ruling  the  sheriff  to  bring  in  the 
body,  the  Court  will  set  aside  all 
proceedings  upon  the  bail  bond 
previous  to  the  time  of  justifica- 
tion. Wright  V.  Walker,  M.  44 
G.  3.  3  B.  Sf  P.  564 

17.  Where  a  judgment  against  the 
principal  is  set  aside  upon  condition 
that  the  bail  bond  should  stand  as 
a  security,  the  bail,  if  sued  upon 
the  bail  bond,  are  entitled  to  a 
rule  to  plead,  and  a  demand  of  a 
plea  before  judgment  can  be  signed 
against  them.  Evans  v.  Surman, 
T.  44  G.  3.  1  N.  R.  63 

1 8.  If  the  affidavit  upon  which  a  mo- 
tion for  an  attachment  is  founded, 
merely  state  that  the  officer  of  the 
sheriff  was  served  with  a  copy  of 
the  rule  to  bring  in  the  body,  but 
do  not  add  that  the  original  rule 
was  shewn  to  him,  the  Court  will 
set  aside  the  attachment  Barnard 
V.  Berger,  M,  45  O,  3. 

1  N.  R.  121 

1 9.  If  the  bail  apply  to  stay  proceed- 
ings upon  the  bail  bond  or  against 
the  sheriff,  they  need  not  swear  to 
merits,  though  a  trial  has  been 
lost.  Hardisty  v.  Storer,  M.  45 
O,  3.  1  N.  R.  123 

20.  The  Defendant  h^  four  days  ex- 
clusive from  the  day  of  the  excep- 
tion, to  justify  bail :  and  if  an  at- 
tachment be  obtained  on  the  fourth 
dav,  the  Court  will  set  it  aside 
without  first  calling  on  the  Defend- 
ant to  justify  bail.  May  cock  v.  iSb- 
Igman,  M.  45  G.  3.      1  N.  R  1 39 

%\.  If  the  principal  be  actually  in 


the  cuBtody  of  the  sheriff  at  the 
time  when  the  latter,  at  the  in- 
stance of  the  Plaintiff,  returns  non 
est  inventus  to  a  ca.  sa.y  the  Court 
will  set  aside  such  return,  together 
with  all  subsequent  proceedings^ 
against  the  bail,  and  order  the  mo- 
ney levied  under  an  execution  to 
be  returned  to  them.  For sg the  v. 
Marriott,  E.  45  G.  3. 

1  N.R.  page  251 
HI.  Surrender  of  the  Principal, 
See  Lunatic,  No.  3. 

1.  If  the  principal  be  surrendered 
within  four  days  after  the  return  of 
that  writ  in  which  there  is  an  ef  ^ 
fectual  proceeding,  it  is  sufficient 
Thus,  if  bail  be  served  with  pro- 
cess on  his  recognizance,  and  die 
before  the  quarto  die  post,  and 
fresh  process  issue  against  his  ex- 
ecutors, they  have  until  the  quarto 
die  post  of  tlie  second  writ  to  sur- 
render the  principal.  MeddowS' 
croft.  One,  Sfc.  v.  Sutton  and  Ano^ 
ther,  r.37  0.3.         1  .B.^P.61 

2.  If  a  Defendant  surrender  himself, 
it  is  a  sufficient  performance  of  the 
condition  of  the  bail  bond,  with- 
out putting  in  bail.  Maddocks  and 
Another  v.  Bulcock,  M,  39  G.  3. 

\  B.8fP.  325 

3.  But  he  must  give  notice  of  such 
surrender.  ibid, 

4.  Where  bail  has  been  rejected,  the 
Defendant  cannot  surrender  with- 
out putting  in  fresh  bail.  Mills  ▼• 
Heady  M.  45  G  3.  1  N.  R.  137 
(Contrd  in  B.  R,  Anon,  May  24. 
E,  40  G.  3.  1  N.  R.  138.  n.) 

5.  Bail  may  render  the  principal  after 
having  failed  to  justify  on  the  day 
for  which  notice  of  justification 
has  been  given.    And  if  they  do 

2  0  2  render 
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render  and  tlie  Plaintiff  take  an 
as8ig;nment  of  the  bail  bond,  and 
proceed  afler  notice  of  such  ren- 
der, his  proceedings  will  be  set 
aside  vridiout  costs.  Se€wer  v. 
Spraggon,  M,  46  O.  3. 

2  N.  R.  page  85 

IV.  Ducharge  by  other  Means, 
iSse Bankrupt,  ii.  3. 

1.  The  Court  will  not  discharge  a 
Defendant  on  a  common  appear- 
ance, on  the  ground  of  his  baring 
obtained  his  certificate  as  a  bank- 
rupt, and  of  the  debt  being  thereby 
barred,  if  the  validity  of  the  cer- 
tificate is  meant  to  be  disputed. 
Staceg  v.  Federici,  E.  41  G.  3. 

2  B^  P.  390 

2.  If  the  acceptor  of  a  bill  of  ex- 
change not  due  become  bankrupt, 
and  the  indorser  be  afterwards 
obliged  to  take  up  the  bill  on  ac- 
count of  non-payment  by  the  ac- 
ceptor, and  the  acceptor  afterwards 
obtain  his  certificate,  he  will  be 
discharged  from  the  debt,  and  the 
Court  will  enter  an  exoneretur  on 
the  bail -piece  in  an  acUon  against 
him  at  the  suit  of  the  indorser. 
Joseph  V.  Orme,  E.  46  G.  3. 

2N.R.  180 

3.  If  an  action  be  commenced  against 
a  bankrupt  after  the  commission 
for  work  done  before  the  bank- 
ruptcy, and  the  bankrupt  after- 
wards obtain  his  certificate,  the 
Defendant  is  discharged  from  the 
costs  as  well  as  the  debt,  and  the 
Court  will  enter  an  exoneretur  on 
the  bail-piece.  Willett  v.  Pringle, 
T.  46  G.  3.  2  N.  R.  190 

4.  One  of  two  Defendants  having  been 
holden  to  bail  in  Trinity  term,  the 
Plaintiff  proceeded    to    outlawry 


against  the  other,  and  delivered  a 
declaration  against  the  former  on 
the  first  day  of  Easter  term,  not 
having  obtained  a  rule  for  time  to 
declare :  held  that  the  cause  was  oat 
of  Court,  and  the  bail  entitled  to  an 
exoneretur,  Sykesv,  Bawemsand 
Another,  E.  47  G.  3. 2  N.  R.p 404 

V.  Writ  of  Error. 

1 .  It  is  unnecessary  to  give  bail  in  er- 
ror on  a  judgment  in  debt,  unless  it 
appear  that  the  action  was  brought 
on  %  specific  contract.  Ablett  v.  £7- 
Zts,  E,  38  G.  3.         I  B.  I-  P.  249 

2.  If  a  Defendant  in  error  (the  Plain- 
tiff in  the  action)  upon  judgment 
being  affirmed,  take  in  execution 
the  body  of  the  Plaintiff  in  error 
for  the  debt,  damages,  and  costs  in 
error,  he  does  not  thereby  dis- 
charge the  bail  in  error,  butmaj 
sue  them  upon  their  recognizance. 
Perkins  v.  Pettit,  E.4\  G.  3. 

2  B.  I- P.  440 

3.  A  recognizance  entered  into  bj 
the  bail  in  error  without  the  prin- 
cipal is  good.  Dixon  v.  Dixonj  E. 
41  G.  3.  2  B.  I- P.  443 

4.  On  the  quarto  die  post  of  the  re- 
turn of  the  ca.  sa.  against  the  prin- 
cipal, the  bail  are  fixed;  and  if  af- 
ter that  time,  they  apply  to  sUf 
proceedings  against  themselves 
pending  a  writ  of  error,  the  Court 
will  not  gr^nt  the  application,  un- 
less they  undertake  to  pay  not  only 
the  condemnation  money,  bat  also  • 
the  costs  of  the  action  against  them- 
selves, the  costs  of  the  applicatiosi 
and,  where  there  is  no  bail  in 
error,  the  costs  of  the  proceedings 
in  error.  Copous  t.  BlyUm,  T, 
44  G.  3.  1  N.  R.  67 

BAIL 
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BAIL  BOND, 
See  Amen  DM  EKT,  No.  3.     Bail,!. 
8.  ii.  iii.  2,    Escape,  No.  3,  4. 
Lunatic,  No.  3.  Pleading,  vii. 
1.     Practice,  i.  8.  vii.  6,  7. 

BAILMENT, 
See  Carrier. 

BAIL-PIECE, 
The  Court  will  give  leave  to  amend  a 
misnomer  in  the  bail-piece.      An- 
derson V.  Noah,  E.  37  G.  3. 

1  B.Sf  P.  page  31 

BAKER, 
See  Authority,  2,  3, 4. 

BANK, 

See  Embezzlement. 

BANK  ACT, 
Sktf  Affidavit  to  hold  to  Bail. 

BANKER, 

S^ Consignment.  Partners,  No. 
1,2.  BiLts  OF  Exchange,  &c. 
No.  3.  16.  18. 

BANKER*S  CHECK, 

See  Stamps,  No.  4. 6. 

BANK  NOTES, 
See  Affidavit  to  hold  to  bail. 
Evidence,  ii.    30.      Forgery. 
Tender,  No.  2. 

BANKRUPT, 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  No.  3.  Compo- 
sition, Deed  of.  Costs,  iii.  4. 
Courts,  No.  1.  Insolvent,  No. 
14.     Judgment,  No.  1.     Lien, 


No.  1.  8,9.  Partners,  No.  1,  2. 

Pleading,  iii.   8.  10,  iv.  2,   3. 

Prisoner,  No.  2,   3.      Venue, 

No.  11. 

I.  Of  the  Bankruptcy  and  Com- 

mission, 

II.  Of  the  Bankrupts  Rights  and 

Duties, 

III.  Of  the  Bankrupt's  Estate. 

I.  Of  the  Bankruptcy  and  Commission, 

1 .  It  is  no  ohjection  to  a  commission 
of  bankruptcy  that  it  was  sued  out 
with  intent  to  defeat  a  previous 
execution,  if  no  collusion  appear 
on  the  part  of  the  bankrupt  Men- 
ham,  Assignee,  &c.  v.  Edmonson, 
H.  39  G.  3.      \  B.^  P.  page  369 

2.  A  commission  of  bankrupt  found- 
ed on  the  petition  of  il.,.  a  British 
subject  resident  in  England,  fqr  a 
debt  due  to  himself  and  his  part- 
ners B,  and  C,  also  British  sub- 
jects, but  resident  and  carrying  on 
trade  in  an  enemy's  country,  can- 
not be  supported.  M^ConneU  v. 
Hector,  E.  42  G.  3.  3  B,  ^  P.  1 13 

3.  A  trader  having  a  counting-house 
in  town,  and  a  dwelling-house  in 
the  country,  left  the  former,  (to 
which  he  never  returned,)  taking 
his  books  with  him,  and  slept  at 
his  dwelling-house  a  few  nights, 
when  he  finally  left  that  also: 
held,  that  having  quitted  his  count- 
ing-house without  the  animus  re- 
vertendi,  he  began  to  absent  him- 
self from  that  day,  within  the 
meaning  of  the  13  Eliz,  c,l,s,  1. 
and  thereby  committed  an  act  of 
bankruptcy.  Judine  v.  Da  Cossen, 
E.  46  G.  3.  1  N.  R.  234 

4.  The  debt  of  a  creditor,  who  has 
joined  in  a  petition  to  supersede  a 

prior 
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prior  commission,  and  proved  his 
debt  undcs  a  second  commission, 
coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  the  second 
commission  is  founded,  may  be  set 
up  to  defeat  such  second  commission 
by  a  Defendant  in  an  action  at  the 
suit  of  the  assi^ees  under  the 
commission.  Beardmore  v.  ShaWy 
E.45  G.  3.  1  ^.R.  page  263 

5.  A  farmer,  who  occasionally  buys 
hay,  com,  horses,  &c.  with  a  view 
to  sell  again  for  profit,  does  not 
thereby  make  himself  a  trader 
within  tlie  bankrupt  laws.  Stcto- 
artf  Assignee,  Sec.  v.  Ball,  M,  46 
G.  3.  2  N.  R.  78 

6.  A  commission  of  bankrupt  sued 
out  upon  the  affidavits  of  four  pe- 
titioning creditors,  whose  debts  do 
not  appear  upon  the  face  of  those 
affidavits  to  amount  to  200/.,  is 
not  void,  the  provision  in  the  act 
5  G.  2.  c.  30.  s.  23.  respecting  such 
affidavits'  being  directory  only, 
and  not  conditional.  Hill^  Assig- 
nee, ^c,  V.  Heale  and  Others,  T, 
46  G.  3.  2  N.  R.  196 

II.  Of  the  Bankrupts  Rights  and 

Duties, 
See  Bail,  iv.  1,  2^  3. 

1.  If  an  order  for  the  delivery  of 
goods  in  the  hands  of  a  third  per- 
son be  given  to  an  uncertificated 
bankrupt  in  payment  of  a  debt  ac- 
crued subsequent  to  his  bankrupt- 
cy, he  may  maintain  trover  for 
them.  Fowler  v-  Down^  E,  37 
G.  3.  1  -B.  ^  P.  44 

2.  If  one  of  the  creditors,  though 
without  the  privity  of  the  bank- 
rupt, be  induced  by  money  to  sign 
the  certificate;  it  is  void.     Holland 


v.  Palmer,  M.  38  G.  3. 

1  B.Sf  P.  page  95 

3.  The  Court  will  not  order  a  common 
appearance  to  be  entered  on  the 
ground  of  the  Plaintiff  having 
proved  his  debt,  and  been  chosen 
assignee  under  a  commission  of 
bankrupt  issued  against  the  De- 
fendant. Hill  V.  Reeves,  E,  39 
G.  3.  IJJ.  ^P.424 

4.  If  ay?,  fa,  issued  against  a  bankrupt 
before  certificate  obtained  be  At 
executed  till  after,  the  Court  will 
order  the  goods  to  be  restored, 
even  though  he  has  not-pleaded  his 
certificate,  according  to  5  (?.  1 
c.  30.  s,  7.  Lister^  One,  &c.  v. 
Mundell,  E.  39  G.  3.  I  jB.  ^  P.  427 

5.  For  the  Court  will  always  giw 
that  relief  in  a  summary  way,  which 
might  be  obtained  by  auditd  que- 
reld.  ibid.    ibid. 

6.  But  if  any  thing  be  alleg^  to  in- 
validate the  effect  of  the  certificate, 
the  Court  will  direct  a  trial  on  the 
plea  of  bankruptcy.       ibid,    ibid. 

7.  An  action  against  a  bankrupt  who 
has  obtained  his  certificate  under  a 
second  commission,  on  a  cause  of 
action  accruing  previous  to  his  se- 
cond bankruptcy,  may  be  main- 
tained before  a  dividend  has  been 
made,  or  the  period  for  making  it 
allowed  by  the  5  G.  2.  c.  30.  s.  37. 
is  elapsed,  if  evidence  be  adduced 
to  show  that  it  is  not  probable  from 
the  state  of  the  effects  in  the  hands 
of  the  assignees  that  the  banknipt 
will  be  able  to  pay  15s.  in  the 
pound.  Jel/s  v.  Ballard,  T,  39. 
G.  3.  1  jB.  4-  P.  467 

8.  A  debt  accrued  subsequent  to  an 
act  of  bankruptcy,  but  previous  to 
the  issuing  of  the  commissioD,  is 

not 
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not    barred    by    the.    certificate. 
Bamford  v.  Burrell,  M,  40  G.  3. 

2  B.  ^  P.  page  I 

9.  A.  being  arrested,  B,  became  bail 
for  hiin  to  the  sheriff,  and  judgment 
was  obtained  against  B,  upon  the. 
bail  bond,  which  was  afterwards 
non-prossed ;  upon  this  the  debt 
and  costs  were  levied  on  B,  hyji, 
fa,;  after  which  A.  obtained  his 
certificate  :  held,  that  B,  was  not 
barred  by  the  certificate  from  re- 
covering from  A.  the  amount  of 
the  debt  and  costs  levied  by  the^. 
fa.  Goddard  v.  Vanderheyden, 
M.  12  G.  3.  in  nolis     2  5.  ^  P.  8 

IC.  The  Court  will  not  discharge  a 
Defendant  out  of  custody  on  a 
common  appearance,  on  the  ground 
of  a  commission  of  bankruptcy 
having  been  sued,  out  against  him 
by  the  Plaintiff  as  petitioning  cre- 
ditor, upon  the  same  debt  as  that 
on  which  tlie  arrest  is  founded. 
Percy  v.  Powell,  H.  42  G.  3. 

3  5.  ^  P.  6 

I  1.  If  the  acceptor  of  a  bill  of  Ex- 
change not  due  become  bankrupt, 
and  the  mdorser  be  afterwards  ob- 
liged to  take  up  the  bill  on  ac- 
count of  non-payment  by  the  ac- 
ceptor, he  may  prove  the  amount 
under  the  commission ;  and  if  the  ^ 
acceptor  afterwards  obtain  his  cer-  ( 
tificatc,  he  will  be  discharged  from  ' 
the  debt.  Joseph  v.  Ormej  E,  ! 
46  G.  3.  2  N.  R.  180 

1 2.  If  an  action  be  commenced  against 
a  bankrupt,  after  the  commission, 
for  work  done  before  the  bank- 
ruptcy, and  the  bankrupt  after- 
wards obtain  his  certificate,  the 
Defendant  is  discharged  from  the 
costs  as  well  as  the  debt     WiUett 


v.  Pringle,  T,  46  G.  3. 

2  N.  R.pagQ  V:>0 
13.  Where  a  verdict  is  recovered 
against  a  bankrupt  after  the  bank- 
ruptcy in  an  action  brought  before, 
the  costs  are  not  proveable  under 
the  commission.  Ex  parte  HiU, 
Sittings  in  Lincoln' s-Inn  Hall  be- 
fore M.  T.  3d  Nov.  1802,  before 
Lord  Eldoriy  Chancellor. 

2N.  R.  l^l.innotis. 

III.  Of  the  Bankrupes  Estate. 

1 .  If  the  furniture  of  a  coffee-house 
be  taken  in  execution  by  a  cre- 
ditor, and  without  being  removed 
be  let  by  him  to  the  keeper  of  the 
coffee-house,  who  becomes  bank- 
rupt while  in  possession  of  it,  the 
assignees  may  seize  it  under  the 
21  Jac.  I.e.  19.  s.  11.  Linghnm 
v.  Biggs  and  Another,  T.  37  G.  3. 

iB.^P.  82 

2.  If  a  man  be  the  reputed  owner  of 
goods,  and  appear  to  have  tlie 
order  and  disposition  of  them, 
he  must  be  understood  to  have 
taken  upon  himself  **  the  sale, 
order,  and  disposition,*'  within 
the  meaning  of  the  21  Jac.  1.  c.  19. 
s.  11.  ibid.  S7 

3.  Possession  of  chattels  with  nothing: 
to  oppose  it,  is  always  cviJence  of 
ownership;  but  such  evidence  as 
may  be  opposed.  ibid.  88 

4.  il.  as  dyer  having  purchased  a  plant 
of  B.y  and  being  unable  to  pay  the 
purcliase-money,  re-sold  it  to  B.^ 
who  never  took  actual  possession, 
but  demised  it  to  him  for  three 
years ;  during  that  time  A,  became 
bankrupt,  and  the  assignees  having 
seized  the  plant  in  his  possession 
under  the  21  Jac.  1.,  it  was  held  a 

good 
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good  defence  to  an  action  of  trover 
brought  against  them  by  B.  Bry- 
son  V  Wylie,  H.  24  O.  3.  B.  R. 

\B.^  P.pageB3n. 

5.  If  a  Plaintiff  become  bankrupt 
after  a  nonsuit  at  Nisi  Prius,  and 
before  the  judgment  of  nonsuit,  the 
costs  of  the  nonsuit  are  a  debt 
pro^sable  under  the  commission. 
Watts  V.  Hart,  M.  38  G.  3. 

I  B.^P.  134 

6.  If  a  creditor  accompany  the  she- 
riff's officer  in  levying  an  execution 
which  is  afterwards  avoided  by  a 
commission  of  bankruptcy,  trover 
may  be  maintained  against  the 
former  by  the  assignee,  though  he 
has  never  received  either  the  goods 
or  their  value  from  the  sheriff. 
Menham,  Assignee^  ^c.  v.  Edmon- 
son, H,  39  G.  3.        \  B.^  P.  369 

7.  The  acceptor  of  a  bill  of  Ex- 
change, two  days  before  the  expi- 
ration of  the  time  for  which  the 
bill  was  originally  drawn,  called 
upon  the  indorser,  and  informed 
him  privately  that  he  was  insol- 
vent; the  indorser  insisted  upon 
being  paid  the  amount  of  the  bill, 
offering  at  the  same  time  to  be- 
come security  to  the  creditors  for 
so  much  as  the  estate  should  pro- 
duce ;  whereupon  the  acceptor 
paid  it,  and  four  days  after  be- 
came bankrupt:  it  also  appeared 
that  the  bill  had  been  altered  so 
as  to  make  it  fall  due  before  this 
transaction,  but  without  the  De- 
fendant's knowledge:  held,  that 
this  was  sufficient  proof  of  a  frau- 
dulent preference  to  defeat  the 
payment  of  the  bill.  Singleton  v. 
Butler,  M.  41  G.  3.  2  B.  Sr  P.  283 

8.  Payment  to  a  creditor  under  an 


arrest  after  a  secret  act  of  bank'* 
ruptcy,  is  protected  by  19  G.  2. 
c.  32.  as  a  payment  **  in  the  usnal 
and  ordinary  ooane  of  trade  and 
dealing."  Cox  y,  Morgam,  R 
4\G.3.  2B.^P.pagedS$ 

S.  P.      Holmes   ▼.      WetuuMgUm, 
Scacc.  T.  30  G.  3.  399  a. 

9.  If  a  debtor  at  the  instaiice  of  his 
creditor,  give  goods  out  of  hit 
shop  in  part-payment  of  a  bond  not 
then  due,  and  shortly  afterwards 
become  bankrupt,  the  mere  cir- 
cumstance of  the  bond  not  being 
due  will  not  alone  vitiate  the  part- 
payment  on  the  ground  of  fraoda- 
lent  preference.  Hartshorne  t. 
Slodden,  M.  42  G.  3. 

2B.^P.  582 
10.  Property  in  which  a  bankrupt 
has  only  a  trust  estate,  does  not 
pass  to  the  assignees  under  the  as- 
signment ;  therefore  the  ceshrg  que 
trust  cannot  bring  any  action  re- 
specting such  property  in  their 
names,  but  ought  to  bring  it  in  the 
name  of  the  bankrupt.  Carpenter 
V.  Mamell,  H  42  G.  3. 

3B.^P.A0 
1 1  •  A  trader  subsequent  to  an  act  of 
bankruptcy,  being  arrested  and  de- 
tained in  prison  at  the  suit  of  se- 
veral creditors,  sent  for  all  his 
creditors  but  one,  and  paid  their 
debts  in  full ;  but  no  other  circum- 
stance occured  from  which  it 
could  be  presumed  that  they  knew 
of  his  bankruptcy  or  insolveocj: 
held,  that  such  payments  were  oot 
protected  by  the  19  G.  2.  c,  32. 
Southey  V,  Butler,  M.  43  G.  3. 

3  B.^P.iTi 

12.  il.  and  B,  being  partners  in  trade, 

A,  committed  an  act  of  bankruptcj, 

a  few 
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a  few  days  after  which  B.  also  com- 
mitted an  act  of  bankruptcy,  and 
between  the  two  acts  of  bankruptcy 
a  clerk  of  the  house  paid  to  C  a 
creditor  of  the  house  at  his  request 
558/.,  and  after  both  acts  of  bank- 
s  ruptcy  5L  more.  The  assignees 
under  a  joint  commission  against 

A.  and  B,  brought  an  action  against 
C.  to  recover  those  sums  of  money, 
and  d&clared  first  for  money  had 
and  received  to  the  use  of  A.  and 

B,  before  they  became  bankrupts ; 
secondly,  for  money  had  and  re- 
ceived to  their  own  use  as  assignees 
of  A .  and  B,  after  the  bankruptcy 
of  A,  and  B.;  and,  thirdly,  upon 
an  account  stated  with  them  as 
such  assignees;  held,  that  under 
this  declaration  the  assignees  were 
only  entitled  to  recover  the  51. 
paid  after  the  bankruptcy  of  both 
partners.  Smith  v.  Ooddardy  T, 
43  G.  3.  3  B.  ^  P.  page  465 

1 3.  Semh.  Tliat  if  they  had  declared 
for  money  had  and  received  to 
their  use  as  assignees  of  il.,  they 
might  have  recovered  one  moiety 
of  the  558/.  paid  between  the  two 
acts  of  bankruptcy.      Und,    ibid. 

14.  If  the  assignees  of  an  uncertifi- 
cated bankrupt  in  their  own  names 
execute  a  deed  with  other  credi- 
tors, whereby  they,  and  all  the 
creditors,  who  may  sign  the  said 
deed,  release  the  bankrupt  from  all 
actions,  suits,  claims,  and  demands 
against  him  or  his  estate,  and  such 
deed  be  not  signed  by  all  the  cre- 
ditors of  the  bankrupt,  the  as- 
signees are  not  barred  from  claim- 
ing as  assignees  the  benefit  of  a  pa- 
tent right  afterwards  obtained  by 

the  bankrupt.     Hesse  ▼•  Stevei^ 


son,  M.  44  G.  3. 

3  ff .  ^  jp.  page  565 

15.  A  patent  right  for  the  exclusive 
exercise  of  an  invention  obtained 
from  the  CrQwn  by  an  uncertifi- 
cated bankrupt  is  affected  by  the 
previous  assignment  of  the  com- 
missioners, and  vests  in  the  as- 
signees, ibid.    ibid. 

\  6.  «An  act  of  parliament  empowermg 
such  bankrupt  patentee,  his  execu- 
tors, administrators,  and  assigns, 
to  assign  the  right  to  a  greater  num- 
ber of  persons  than  allowed  by  the 
letters  patent,  and  declared  to  be 
a  public  act,  does  not  enable  either 
the  bankrupt  or  his  assigns  to  make 
a  better  title  than  they  could  be* 
fore  the  act.  ibid.    ibid. 

17.  If  the  printer  and  publisher  of  a 
newspaper  assigpi  his  interest 
therein  to  a  creditor  as  a  security, 
but  continue  to  print  and  publish 
as  before,  and  no  affidavit  of  the 
change  of  interest  be  delivered  to 
the  commissioners  of  stamps,  and 
the  printer  become  bankrupt,  the 
right  to  the  paper  will  pass  to  his 
assignees,  under  the  assignment  of 
the  commissioners.  Longman  and 
Another  v.  Tripp,  M.  46  O.  3. 

2  N.  R.  67 

BANKRUPTCY,  PLEA  OF, 
Sm  Pleading,  iii.  8.   10.    Prac- 
tice, iii.  17. 

BARON  AND  FEME, 
See  Arbitratiok,  No.  10.  Bail, 
i.  2.  FiHE,  No.  7.  Pleading, 
ii.  5. 12. 16.  v.  6.  Power. 
1.  Defendant's  wife  having  committed 
adultery,  he  left  her  in  his  house 
with  two  children  bearing  his  name, 

but 
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b«t  vithont  miking  any  provision 
ix  kef  io  coDscqueDce  of  the  sepa- 
ration ;  she  cQotinaed  io  a  state  of 
adahefT:  held  that  the  husband 
shc-uid  be  liable  for  the  necessaries 
furnished  to  her  unless  it  appeared 
that  the  Plaintiff  knew  or  ought  to 
kaTe  known  the  circumstances  un- 
der which  she  was  living.  Norton 
V.  FazoH,  E.  38  G.  3. 

1  B.^  P.  page  226 

2.  It  seems  that  a  woman  living  apart 
from  her  husband  in  a  state  of  adul- 
tery, is  liable  on  her  own  contracts, 
though  she  has  no  separate  main- 
tenance^ Cox  v.  Kitchen,  M,  39 
G.  3.  1  B.  4-  P.  338 

3.  If  the  husband  (being  an  alien,  see 
Farrer  v.  Lady  Granard,  1  N.  R. 
80.)  reside  abroad,  and  the  wife 
trade  and  obtain  credit  in  this  coun- 
try as  a  feme  sole,  she  is  liable  for 
her  own  debts.  De  Gaillon  v. 
rAigU,M,  39  G.  3A  B,Sf  P.  357 

4,  .\  feme  covert  sole  trader  in  the 
city  of  London,  is  not  liable  to  be 
sueil  as  such  in  the  courts  of  West- 
minster. Beard  and  Wife  v.  Webb 
in  error,  H.  40  G.  3.   2  B,  4-  P.  93 

5,  Though  the  custom  of  the  city  of 
London  be  stated  on  the  record. 

ibid,  ibid, 
(i.  And  even  in  the  city  courts  the 
luisband  should  be  joined  for  con- 
formity, ibid,  ibid, 
7.  An  Engiishnan  employed  in  the 
•orvitM)  of  the  British  government, 
rmiding  in  a  foreign  country,  and 
Imvin;;  lands  there,  upon  the  ces- 
•ution  of  his  employment  in  con- 
Mfijiu'ucc  of  war  between  the  two 
countries,  sent  his  wife  and  family 
io  this  country,  but  continued  to 
rtiidti  abroad  himself;  held  that 


the  wife,  not  having  r^resented 
herself  as  a  fen  e  -sole,  was  not 
liable  to  be  sued  as  such.  Monk 
V.  Hutchinson,  T.  40  G.  3. 

2  B.Sf  P.  page  226 

8.  The  Court  refused  to  set  aside, 
upon  summary  application,  a  judg- 
ment entered  upon  a  warrant  of 
attorney,  by  a  feme  covert.  Mac- 
lean V.  Douglass,  E.  42  G.  3. 

3  B.Sf  P.  128 

9.  If  ^  feme  covert  be  taken  in  exe- 
cution under  a  warrant  of  attor- 
ney given  by  her,  as  a  feme  sole, 
the  Court  will  not  discharge  ber 
on  a  summary  application.  WU- 
kins  V.  Wetherill  and  Coutts,  M, 
43  G.  3.  3  B.  ^  P.  220 

1 0.  The  Court  will  discharge  a  feme 
covert  Defendant  upon  a  comrooo 
appearance,  though  she  contracted 
the  debt  as  a  feme  sole,  and  was 
entrusted  by  the  Plaintiff,  as  such, 
unless  she  represented  herself  to  be 
single.  Collins^  v.  Rowed,  T.  44 
G.  3.  1  N.  R.  .54 

1 1.  To  a  plea  of  coverture  the  Plain- 
tiff replied  that  the  Defendant's 
husband*' lived  and  resided  in  parts 
beyond  the  seas,  viz.  in  Ireland; 
and  that  the  Defendant  lived  in  this 
kingdom  separate  and  apart  from 
her  husband,  as  a  single  woman ; 
and  as  such  single  woman  promis- 
ed,*' Sic.  Held  bad  upon  general 
demurrer.  Farrer  v.  Lady  Gra- 
nard,  T,  44  G.  3.  I  N.  R.  SO 

12.  In  an  action  of  debt  on  a  bondbj 
the  trustees  of  the  Defendant's  wife, 
to  enforce  payment  of  an  annuity 
secured  to  her,  the  Court  refused  to 
allow  the  Defendant  to  withdraw 
the  general  issue  and  plead,  1st, 
that  the  Defendant's  wife  had  com- 
mitted 
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mitted  adultery,  and  was  living  in 
that  state;  and,  2dly,  that  she  had 
committed  adultery  at  the  time 
when  the  bond  was  executed  in  her 
favour,  though  the  Defendant  was 
ignorant  thereof,  being  of  opinion 
that  such  pleas,  if  pleaded,  would 
not  have  been  a  good  defence  to 
the  action.  Field  v.  Serves,  M, 
45  G.  3.  1  N.R.pagel2\ 

1 3.  If  husband  and  wife  separate  by 
deed,  and  the  former  covenant  with 
A,  her  sister,  to  pay  to  his  wife,  or 
such  person  as  she  should  appoint, . 
a  certain  wcf^kly  allowance,  during 
their  separation,  and  the  wife  after- 
wards live  with  A,  and  is  by  her 
supplied  v/ith  necessaries,  and  the 
husband  fails  to  pay  the  stipulated 
allowance  to  his  wife,  A.  may 
maintain  an  indebitatus  assumpsit 
against  the  husband  for  such  ne- 
cessaries. Nurse  v.  Craig,  H,  46 
G.  3.  2  N.  R.  148 

14.  The  Court  refused  to  discharge  a 
Defendant  on  the  ground  of  cover- 
ture, she  being  a  foreigner,  and  her 
husband  abroad,  though  she  was 
DOt  separated  from  him  by  deed, 
had  no  separate  maintenance,  nor 
bad  ever  represented  herself  as  a 
single  woman.  Burfield  v.  Du' 
chesse  de  Pienne,  H,  47  G.  3. 

2  N.  R.  380 

BASTARD. 

The  mother  of  an  infant  illegitimate 
child  is  entitled  to  the  custody  of 
the  child,  in  preference  to  the  fa- 
ther, though  from  his  circumstances 
he  may  be  better  able  to  educate 
it.  Ex  parte  Ann  Knee^  M,  45 
G,  3.  1  N.  R.  148 

BEDFORD  LEVEL, 
See  Rate,  No.  4. 


BENEFICE, 

iSJw Insolvent,  No.  14.  Pleading, 
V.  14. 

.  BILL, 
See  Pleading,  ii.  7. 

BILL,  DELIVERY  OF, 
&»  Attorney's  Bill,  No.  1.  Evi- 
dence, ii.  1. 

BILL  OF  EXCEPTIONS, 
See  Ejectment,  No.  5. 
A  bill  of  exceptions  is  no  part  of  the 
record  in  the  Court  below,  and 
therefore  is  not  to  be  included  in 
the  taxation  of  costs  there.  Gard- 
ner V.  BaUlie,  E,  37  G.  3. 

I  B,Sf  P,  page  32 

BILL  OF  LADING, 

jSfeeCoNSIONMENT.  PLEADINO,iv.7. 

BILL  OF  PARTICULARS, 
&e  Evidence,  ii.  17.  Payment  of 
Money  into  Court,  No.  2. 
Practice,  iii.  v.  24. 
An  order  for  a  bill  of  particulars  does 
not  suspend  the  time  for  pleading, 
and  therefore  Plaintiff  may  sign 
judgment  immediately  after  deli- 
vering the  particulars,  if  the  time 
for  plodding  be  then  out.  Hiffer^ 
man  v.  Langelle,  II.  41  G.  3. 

2  B.Sf  P.  363 

BILL  OF  SALE, 
See  Fraudulent  Convbtance. 

BILLS    OF    EXCHANGE    AND 
PROMISSORY  NOTES, 

See  Affidavit  to  hold  to  Bail, 
No.  16.  28.  Bail,  i.  23.  iv.  2. 
Bankrupt,  ii.  11.  iii.  7.  EVi- 
DEHCE,  i.  2.  ii.  34.  Insolvent, 
No*  15.  Interest  of  Monet, 
No.  4.  Money  had  and  re* 
CEivEDyNo.4. 7.  10.  Partner: 
No.  1,  2.    Payment,  No.  2,  3 

Pleading, 
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Pleading^  iii.  11.  iv.  10.  v.  5. 
16,  17.  Practice,  v.  9.  Re- 
lease, No.  3.  Stamps,  No.  6, 7. 
Variance,  No.  1. 11, 12.  Usury, 
No.  1.  6. 

1.  A  note  payable  on  demand  with 
interest  drawn  by  il.  in  favour  of 
B,y  as  a  security  for  a  debt,  was  by 
him  indorsed  to  C.  for  the  same 
purpose :  after  the  indorsement  it 
passed  backwards  and  forwards  be- 
tween B.  and  C.  several  times,  and 
previous  to  its  being  ultimately  de- 
posited with  C.  he  received  an  in- 
timation from  B.  not  to  negotiate 
it,  as  the  latter  would  want  it 
when  he  settled  accounts  with  A, ; 
held  that  C  could  not  after  a 
settlement  of  accounts  between  A, 
and  B.  without  a  re-delivery  of  the 
note,  recover  on  it  against  A.  Ro- 
berts and  Others,  Assignees  Sfc,  v. 
Eden, E.  39  G.  3.  1  jB.  ^  P.p.  398 

2.  For  it  was  deposited  as  a  pledge, 
and  therefore  subject  to  the  same 
equity  as  if  remaining  in  the  hands 
of  the  original  payee,     ibid.    ibid. 

3.  If  A.  deposit  bills  indorsed  in 
blank  with  B.  his  banker,  to  be  by 
him  received  when  due, ''and  the 
latter  raise  money  upon  the  bills 
by  pledging  them  with  C.  another 
banker,  and  afterwards  become 
bankrupt;  A.  cannot  maintain  tro- 
ver against  C.  for  the  bills.  Col' 
tins  V.  Martin,  H.  37  G.  3. 

I  B.^P.  648 

4.  Notice  of  non-payment  of  a  bill 
by  the  acceptor  need  not  be  given 
to  the  drawer,  if  the  latter  have  no 
effects  in  the  hands  of  the  iipner ; 
though  the  indorser  have.  Wal- 
wyn  V.  St.  Quinten,  H.  37  G.  3. 

1  jB.  *  P.  652 


5.  If  the  holder  after  protest  for  non* 
payment  and  notice  to  the  drawer, 
forbear  to  sue  the  acceptor,  the 
drawer  is  not  thereby  discharged. 

1  B.8f  P.page^&i 

6.  So  after  protest  only,  if  the  draw^ 
be  not  entitled  to  notice. 

Und.    ibid, 

7.  Secus,  before  protest,  or  if  the 
holder  take  security  from  the  ac- 
ceptor after  protest.         Md.  ibid, 

8.  If  the  holder  accept  part-payment 
of  the  indorser,  he  may  still  reco- 
ver the  residue  against  the  drawer; 
ifnot  the  whole.  ibid,    ibid, 

9.  If  the  indorsee  of  a  bill,  having 
sued  the  acceptor  to  judgment,  and 
taken  out  execution,  receive  of  him 
a  sum  of  money  in  part-payment, 
and  take  his  security  for  the  re- 
mainder, with  the  exception  of  a 
nominal  sum  only,  he  is  ther^ 
precluded  from  afterwards  suing 
the  indorser.  English  v.  Darltn, 
H.  40  O.  3.  2  B.^  P.  61 

10.  Debt  lies  by  the  payee  against  the 
maker  of  a  promissory  note  ex- 
pressed to  be  for  value  received. 
Bishop  V.  Young,  H.  40  G.  3. 

2B.^P.  78 

11.  An  action  will  not  lie  on  a  pro- 
missory note  given  in  payment  of 
a  wager  on  the  amount  of  the  hop 
duties.  Shirley  v.  Sankey,  E.  40 
G.  3.  2  B.  *  P.  130 

12.  A  warrant  was  directed  to  an  of- 
ficer of  excise,  by  the  commb- 
sioners^  commanding  him  to  appre- 
hend a  person  convicted  in  several 
penalties,  and  take  him  to  prisoo, 
and  keep  him  there  until  the 
amount  of  the  penalties  was  paid ; 
the  ofHcer  having  arrested  the 
party,  discharged  him  on  a  pio- 

misionr 
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missory  note  for  the  amount  of 
the  penalties  payable  at  a  future 
day;  and  the  commissioners  after- 
wards approved  of  his  conduct; 
held  that  the  discharge  was  a  good 
consideration  for  the  note,  and 
that  an  action  might  be  maintained 
thereon.  PWdngton  v.  Green,  E. 
40  G.  3.  2  B.^P.pagelSl 

1 3.  A,  with  a  view  to  accommodate 
B.  lent  him  a  bill,  drawn  by  him- 
self upon  and  accepted  by  C.  who 
had  effects  of  A.  in  his  hand :  B. 
indorsed  it  to  D.  who  indorsed  it 
over ;  the  day  before  the  bill  be- 
came due  B,  paid  the  amount  to  il., 
who  on  hearing  that  C.  had  failed 
gave  B.  a  check  for  the  amount  of 
the  bill,  and  sent  him  with  it  to  D. 
to  enable  him  to  pay  the  bill  when 
due;  four  days  after  that  time  A, 
learning  that  payment  had  not  been 
demanded,  desired  D.  not  to  pay 
the  bill,  as  no  notice  of  non-pay- 
ment had  been  given  by  the  holder, 
and  offered  to  indemnify  him ;  not- 
withstanding this  D.  afterwards 
paid  the  bill:  held  that  D.  paid 
the  bill  in  his  own  wrong.      Whit' 

field  V.  Savage,  M.  4\  G.  3. 

2  B.^P.  277 

1 4.  A  note  promising  to  pay  **  on  the 
sale,  or  produce  immediately  when 
sold  of  the  White  Hart  Inn,  St. 
AlbaiCs,  Herts,  and  the  goods,  &c. 
value  received,**  cannot  be  de- 
clared upon  as  a  promissory  note 
within  the  statute,  though  it  be 
averred  that  before  the  action  com- 
menced the  White  Hart  Inn  and 
the  goods  were  sold.  Hill  v.  Hal- 
ford,  Exchequer  Chamber,  E,  41 

G.3.  2B.^P.4\3 

15.  If  a  bill  of  Exchange  be  made 


payable  two  months  after  date,  and 
no  date  be  expressed,  the  Court 
will  intend  it  to  be  payable  two 
months  after  the  day  on  which  it 
was  made.  Hague  v.  French,  7*. 
42  G.  3.  3B.Sr  P.  page  173 

16.  A.  the  agent  in  America  of  B.  in 
England,  drew  a  bill  upon  him, 
and  indorsed  it  to  C,  also  residing 
in  America,  who  indorsed  it  over. 
Before  the  bill  became  due,  A. 
having  reason  to  beheve  that  B. 
would  fail,  lodged  property  be- 
longing to  B.  in  the  hands  of  C. 
to  answer  the  bill  in  case  it  should 
be  returned,  C  undertaking  to 
restore  the  same  whenever  it  should 
appear  that  he  was  exonerated 
from  the  bill.  Acceptance  and 
payment  of  the^  bill  were  refused, 
but  no  notice  was  given  to  il. : 
held  that  A .  was  discharged.  Clegg 
and  Another  v.  Gotten,  M,  43  G,  3. 

3B.^P.  239 

17.  il.  deposited  a  sum  of  money  at 
the  banking-house  of  B.  in  Paris, 
for  which  B.  gave  him  his  note, 
"  payable  in  Parts,  or  at  the 
choice  of  the  bearer  at  the  Union 
Bunk  in  Dover,  or  at  my  usual 
residence  in  London  according  to 
the  course  of  Exchange  upon  Pa* 
m;"  after  this  note  was  given, 
the  direct  course  of  Exchange  be* 
tween  London  and  Paris  ceased 

I 

altogether,  having  been,  previous  to 
its  total  cessation,  extremely  low ; 
the  note  was  at  a  subsequent  pe- 
riod presented  for  acceptance  and 
payment  at  the  residence  of  B,  in 
London,  at  which  time  there  was  a 
circuitous  course  of  Exchange  upon 
Paris  by  way  of  Hamburgh.  Held 
that  A.  was  entitled  to  recover  upon 

the 
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the  note  aocording  to  toch  cir- 
cuitous course  of  Exchan^  upon 
Parts  at  the  time  when  the  note 
was  presented.  Pollard  v.  &> 
Rob.  Merries,  H.  43  G.  3. 

3  B.^  P,  page  335 

18.  If  the  holder  of  a  bill  of  Ex- 
change, of  which  payment  has  been 
refused,  inform  the  drawer  of  his 
intention  to  take  secority  from  the 
acceptor,  and  the  drawer  answer, 

'  that  he  may  do  as  he  likes,  for  that 
he  (the  drawer)  is  discharged  for 
want  of  notice,  and  it  appear  that 
due  notice  had  been  given;  the 
holder  may  sue  the  drawer,  not- 
withstanding that  he  has  taken  se- 
curity from  the  acceptor;  for  the 
drawer  under  such  circumstances 
must  be  considered  as  having  as- 
sented to  the  security  being  taken. 
Clark  V.  Devlin,  E.  43  G.  3. 

3  B.  ^  P.  363 

19.  A  bill  indorsed  in  blank,  and  de- 
posited by  the  holder  with  his 
bankers,  became  due  on  Saturday, 
and  was  presented  for  payment 
about  two  o*clock  on  that  day. 
Payment  being  refused,  the  bill 
was  noted  and  again  presented  be- 
tween nine  and  ten  in  the  evening 
by  a  notary.  On  Monday  the  bank- 
ers informed  the  holder  that  the 
bill  was  dishonoured,  who  on 
Tuesday  about  noon  gave  notice  to 
the  indorser.  The  holder  lived  at 
Knightsbridge,  and  the  indorser  in 
Tottenham-Court  Road.  Held  that 
this  notice  was  sufficient  to  entitle 
the  holder  to  recover  against  the 
indorser.  Haynes  v.  Birks,  H.  44 
G.  3.  3  -B.  ^  P.  599 

20.  If  il.  indorse  a  bill,  drawn  in  his 
favour  and  accepted,  to  ^.  in  order 


that  he  may  raise  money  for  A.  by 
negotiating  it,  and  JB.  gives  it  to  C. 
who  puts  it  into  the  hands  of  D 
without  consideration  two  years 
after  the  bill  is  due,  A.  may  recofer 
back  the  bill  from  D.  in  trofer. 
Goggerly  y.  CtUkbert,  H.  46  G.  3. 

2  N.  R.  page  170 

BISHOP, 
SSm  Prohibitio}^. 

BOND, 
Sse  Bail,  i.  21.  Baron  and  Feme, 
No.  12.  Condition.  Contri- 
bution. Discontinuance,  No. 
2.  Estoppel.  Evidenc  e,  i.  1. 6,7, 
ii.  7,  8.  Executors  and  Admi- 
nistrators, No.  6.  Illegal 
Contract,  No.  3.  Penaltt. 
Pleading,  i.  3.  iii.  9.  iv.  4.  v.  24. 
34.  37.  Replevin,  No.  2.  4. 
Resignation.  Bond.  Stamps, 
No.  p. 

1.  The  Court  will  stay  proceedings  on 
a  single  bond  on  payment  by  the 
obligor  of  principal  and  costs,  with- 
out interest.  Hogan  v.  Page,  M. 
39  G.3.  I  J?.  *  P.  337 

2.  If  the  obligor  of  a  bond  after  a  no- 
tice of  its  being  assigned,  take  a 
release  from  the  obligee,  and  plead 
it  to  an  action  brought  by  the  as- 
signee in  the  name  of  the  obligee, 
the  Court  will  set  the  plea  aside. 
Legh  v.  Legk,  T.  39  G.  3. 

i  B.SfP.  447 

3.  And  they  will  not  under  these 
circumstances  allow  the  obligor  to 
plead  payment  of  the  bond. 

ibid,    ibid, 

4.  A  bond  taken  by  commissioners  un- 
der an  inclosure  act,  to  indemnify 

them- 
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themselves  against  the  ezpeoces  of 
a  suit  brought  to  try  the  right  to  an 
allotment  made  by  them,  and  in 
which  they  are,  according  to  the 
directions  of  the  act,  made  De- 
fendants, is  not  void.  lies  v.  Box- 
all,  H.  40  O.  3.  2B.^  P.  page  89 

5.  Though  there  be  a  fund  provided, 
out  of  which  such  expences  may  in 
some  cases  be  satisfied,    ibid.  ibicL 

6.  At  least  if  the  commissioners  doubt 
whether  the  case  in  question  be  one 
of  those  cases.  ibid,    ibid, 

1.  A.  executed  a  bond  as  the  joint 
and  several  bond  of  himselfand  fi., 
and  signed  it  *«  i4.  and  B."  having 
no  authority  from  B.  so  to  do: 
held,  that  the  bond  was  good,  as 
the  several  bond  of  A.,  Elliot  v. 
Dams,M.A\  G.  3. 

^B.^P.  338 

BRIBERY, 

See  Treating. 


BRIDGE, 

See  Ceatiorari. 

Qtuere,  Whether  the  same  persons 
who  are  bound  to  repair  a  bridge, 
are  also  bound  to  widen  it,  if  the 
exigencies  of  the  public  should  re- 
qiiire  it?  The  Inhabitants  of  the 
County  of  Cumberland  v.  The 
King  in  Error,  E.  43  G.  3. 

3  B.  ^  P.  354 

BURGLARY, 
See  Larceny. 

Indictment  for  a  burglary,  laid  in  the 
first  count  to  have  been  committed 
in  the  house  of  M.  R.  B. ;  in  the 
2d,  of  /.  B.,  and  in  the  3d  of  B. 
N.     It  appeared  that  the  place 


where  the  robbery  was  committed 
was  the  centre  of  a  building  having 
two  wings ;  that  in  the  centre 
building  the  business  of  M.  R.  Z?., 
J.  B.y  W,  N.,  and  several  other 
persons  was  carried  on;  that  in 
part  of  one  of  the  wings  was  the 
dwelling  of  M.  R.  B,  and  in  the 
other  part,  that  of  /.  B,,  neither 
having  any  internal  communication 
with  the  'centre,  except  by  a  win- 
dow in  the  dwelling  of  /.  B., 
which  looked  into  a  passage  that 
ran  the  whole  length  of  the  cen- 
tre, and  that  the  other  wing  was 
occupied  by. IT.  N,,  from  which 
there  was  no  communication  with 
the  centre.  Semb,  That  the  rob- 
bery did  not  amount  in  law  to  a 
burglary.  The  King  v.  John  Eg- 
ginton  and  Others.     T.  4]  G.  3. 

2  B.SfP.  page  508 

BYE-LAW, 
See  Pleading,  iv.  I. 

A  penalty  of  20  shillings  having 
been  imposed  by  one  of  the  bye- 
laws  of  the  butchers'  company  on 
all  persons  selling  meat  on  a  Sun- 
dag,  within  their  jurisdiction,  it 
was  declared  by  a  subseqtient 
clause,  that  if  any  offender  should 
deny,  refuse,  or  neglect  to  pay 
the  penalty,  he  should  be  liable  to 
an  action  of  debt:  held,  that  it 
was  not  necessary  to  prove  a  pre- 
vious demand,  in  order  to  main- 
tain such  action,  although  averred 
in  the  declaration.  The  Butchers* 
Company  v.  Bullock,  E.  46  G.  3. 

3  B.  4- P.  434 


CANAL 
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C. 

CANAL  ACT, 
See  Costs,  r.  3. 

CANDIDATE, 
See  Defamation,  No.  3.     Plead- 
ing, ▼.  25.    Teeatino. 

CARRIER, 

See  Consignor  and  Consignee. 
Lien.  Payment  or  money  in- 
to CouET,  No.  1.  Pleading, 
ii.  15, 16. 

If  A.  send  goods  by  B.y  who  sayt 
**  I  will  warrant  they  shall  go 
safe,"  B.  is  liable  for  any  damage 
sustained  by  the  goods,  notwith- 
standing A,  send  one  of  his  own 
servants  in  jB.'s  cart  to  look  after 
them.  Robinson  ▼.  Dunmore,  E, 
41  G.  3.  2B.^  P.  page  416 

CERTIFICATE, 

See  Attorney,  No.  2.  Bankrupt, 
ii.  iii.  14,  15,  16.  Common  In- 
former. Costs,  i.  14.  Plead- 
ing, iii.  10,  V.  31. 

CERTIORARI. 

The  1  Ann.  c,  1 8.  5.  5.  has  not  taken 
away  from  the  Crown  the  power 
of  removing  by  certiorari  an  in- 
dictment for  not  repairing  a  county 
bridge.  The  Inhabitants  of  the 
County  of  Cumberland  v.  The 
King,  in  Error.  E.  43  G.  3. 

SB.^P.  354 

CESTUY  QUE  TRUST, 
&6  Pleading,  vi.  1. 


CHARTER, 
See  Authority,  No. 

CHARTER-PARTY, 

See  Agreement,  4.    Pleai 
15.     Ship,  No.  4. 

CLAIM, 

See  Toll. 

COALS, 

See  Agreement,   No.  8. 

KANT,  No.  3. 

COGNIZANCE, 

&»  Practice,  iii.  19.     Rep 
No.  1, 2. 

COGNOVIT, 
&e  Stamps,  No.  1. 

COIN, 
See  Indictment,  No.  5. 

COLLECTOR, 
See  Taxes. 

COLLEGES, 

See  Land-Tax. 

COMMITMENT, 
See  Evidence,  ii.  23.  25, 26. 
BEA8  Corpus,  No.  1,2. 

COMMON, 

iSwjPlbading,  iv.  6.9.T. 

1 .  If  the  lord  of  r  maoor  plant  tn 

a  common,  the  commoner  h 

right  to  abate  them,  tfaoagb  tbf 

not  a  sufficiency  of  oommoD  M 

la 
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remedy  is  by  action.      Kirhy  v. 
Seulgrove,  in  Error,  E,  37  G.  3. 

\B.if  P.pagelZ 

2.  But  if  tbe  lord  so  plant  as  to  destroy 

the  common,  such  an  act  would  be 

considered  as  a  nuisance,  and  the 

commoner  might  abate.  UAd,  ibid. 

COMMON  INFORMER, 
See  Attorney,  No.  6. 
A  common  informer  may  recover  pe- 
nalties against  a  proctor  for  acting 
as  such  without  having  obtained 
and  entered  his  certificate  under 
37  G.  3.  c.  90.  Barnard  v.  Gost- 
ling,  E.  45  G.  3.  1  N.  R.  245 

COMMON  RECOVERY, 
See  Dower. 

1 .  It  is  no  objection  to  the  passing  a 
common  recovery,  that  the  order 
of  the  names  of  the  vouchees  in  the 
prtBcipe  at  bar  varies  from  that  in 
the  dedimus.  Lang  v.  Woodhouse^ 
E.  37  G.  3.  \B.^  P.  31 

2.  Nor  that  the  warrants  of  attorney 
of  the  several  vouchees  are  on  se- 
parate pieces  of  parchment,  ib.'ib. 

3.  The  Court  will  give  leave  to 
amend  a  mistake  in  the  writ  of 
entry  in  a  common  recovery. 
Cross  V.  Pead,  M,  38  G.  3. 

1  B.^P.  137 

4.  No  common  recovery  or  fine  shall 
besuffered  to  pass  unless  the  taking 
of  the  warrants  of  attorney  be  be- 
fore one  of  the  Justices  or  Barons 
of  the  Courts  at  Westminster,  or 
one  of  the  Serjeants  at  Law,  unless 
an  affidavit  be  filed  stating  that 
the  commissioners  taking  the  same, 
are  to  the  best  of  the  Defendant's 
information  and  belief,  either  bar- 

•     risters  of  five  years'  standing,  or 
Vol.  II. 


solicitors  or  attornies  of  some  of 
the  Courts  at  Westmimter,  the 
•  Judges  of  the  Court  of  Session  and 
Exchequer,  or  advocates  and  clerks 
to  the  signet  of  five  years*  standing 
in  Scotland.  Reg.  Gen.  M.  39  G.  3. 

I  B^P. page 362 

5.  The  Court  amended  a  recovery, 
by  inserting  a  new  parish  in  the 
writ  of  entry,  upon  an  affidavit  of 
the  intention  of  the  parties  to  in« 
elude  all  their  property  within  the 
county,  and  of  the  assent  of  all 
persons  interested  at  the  time  of 
the  amendment.  Wheeler  v.  He- 
seUine,  M.  42  G.  3.  2  B.  Sf  P.  560 

6.  A  writ  and  the  subsequent  pro- 
ceedings on  a  recovery,  were 
amended  by  inserting  the  words, 
'*  all  and  all  manner  of  tithes 
whatsoever  yearly  arising,  &c. 
from  and  out  of  the  said  premises," 
on  an  affidavit  setting  out  the 
vouchee*s  title  to  the  tithes,  and 
stating  his  intention  to  have  passed 
all  his  interest  in  the  premises,  the 
word  '*  hereditaments"  being  con- 
tained in  the  deed  to  lead  the  uses, 
and  the  recovery  being  of  Michael^ 
mas  term,  39  G.  3.  Dowse  v.  Reeve, 
M.  42  G.  3.       ^       2B.^  P,  578 

7.  On  th^  23d  Jane  12  G.  3.  a  reco- 
very suffered  on  the  2d  October 
11  G.  1.  of  the  manor  or  deanery 
of  Chester 'le-Street,  with  its  mem- 
bers and  appurtenances,  30  mes- 
suages, &c.  and  400  acres  of  moor, 
was  amended  by  inserting,  in  the 
writ  of  entry  and  subsequent  pro- 
ceedings, after  the  words,  *'  qua- 
draginta  acras  morcB,**  the  words 
*'  ac  etiam  advocationem;  prescnta' 
tionetnf  donationem,nominationemf 
liberam  dispositionem  et  jut  patro- 

2  P  natu* 
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natus  ecciesiiB  de  Chester-le-Street, 
acetiam  advocationem,S^,  decura- 
tione  de  Chester-le-Street,"  the 
word  "  hereditamente"  bein]^  con- 
tained in  the  deed  to  lead  the  uses, 
and  the  intention  to  pass  the  ad- 
Yowson  with  the  rest  of  the  pre- 
mises appearing,  although  the 
amendment  was  contested.  Mil- 
banke  v.  JolUffe,  Court  of  Pleas  at 
Durhdm,  23d  June,  \2  G.  3.  in 
notis.  2  B.^  P.  page  580 

8.  If  the  different  vouchees  in  a  re- 
covery execute  aAd  acknowledge 

.  several  warrants  of  attorney, 
though  upon  the  same  piece  of 
parchment,  the  Court  will  not 
suffer  the  recovery  to  pass.  Jen- 
nings V.  Street,  E.  43  G.  3. 

3  B.  ^  P.  361 

9.  The  Cotirt  amended  a  recovery  of 
the  17  G.  3.  by  inserting  the  word 
'*  tithes,'*  the  deed  to  lead  the  uses 
having  conveyed  all  the  heredita- 
ments late  of  C.  C.  deceased,  who 
had  devised  all  his  hereditaments  at 
M,  to  the  vouchee,  and  it  appearing 
to  have  been  lately  discovered  that 
the  devisor  was  entitled  to  the 
tithes  of  M.  Corden,  dem.  Hall^ 
tenant,  and  Colclough,  vouchee,  E. 
47  O.  3.  2  N.  R.  431 

COMPOSITION, 
See  Frauds,  Statute  or.  No.  7. 

COMPOSITION,  DEED  OF. 
The  creditors  of  a  bankrupt  entered 
into  a  deed  of  composition  to  re- 
ceive 8s.  in  the  pound  in  full  dis- 
charge of  their  debts,  and  agreed  to  j 
release  every  thing  beyond  that  to 
the  bankrupt,  and  joined  in  a  peti- 
tion to  the  Chancellor  to  t uper^e 

1 


the  commission ;  one  of  the  Credi' 
tors  having  two  distinct  debts  dae 
from  the  bankrupt,  for  one  of  which 
he  held  bills  to  the  full  amount,  re- 
ceived his  dividend  of  8i.  in  the 
pound  on  both  debts,  and  then  re- 
covered on  some  of  the  bills :  held, 
that  the  bankrupt  was  entided  to 
sue  for  the  money  so  obtained  oo 
the  bills  in  an  action  for  money  had 
and  received.  Stock  r.  Msvm, 
T.  38  G.  3.      1  B.  ^  P.  page  386 

COMPOSITION  OF  PENAL 

ACTIONS, 

&e  Penal  Actioks. 

COMPOSITION  REAL, 
See  EviDEKCE,  ii.  12.     Tithes. 

CONDITION, 

See  Bond.  Estoppel.  Pleaoivg, 
i.  1.  iii.  9.  iv.  4.  Resign atioh 
Bond.    Stamps,  No.  9. 

1.  If  the  condition  of  a  bond  be  to 
render  a  person  in  execation  who 
has  once  been  discharged  it  is  void. 
Da  Costa  v.  Davis,  E.  38  G.  3. 

\  B.^P.  042 

2.  If  a  condition  be  to  do  one  of  two 
things,  and  one  become  impossible, 
it  is  no  excuse  for  not  performing 
the  other.  ibid,    ibid, 

3.  A  bond  was  given  toii.  ^.  C.,&c. 
payable  to  jthem  and  their  succes- 
sors, as  the  governors  of  the  society 
of  musicians,  conditioned  to  secure 
/.  i/.*A  faithfully  accounting  with 
them  and  their  successors,  gover- 
nors, &c.  as  their  collector;  after- 
wards the  society  was  incorporated 
by  letters  patent,  at  whidi  time 
/.  H.  had  didy  accounted  fbr  all 
monies  colleded  by  him;  biii,afttf 

the 
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the  incorporation,  received  money, 
for  which  he  did  not  account: 
bdd,  that  the  oUigor  of  the  bend 
wa>  not  liable  for  auch  deiault  of 
J.  H.  in  an  acUon  on  the  bond. 
Dtuux  V.  Girdfcr,  E.  44  G.  3. 

1  N^  R.  pojFtf  34 

4.  A.  B.  and  C.  entered  into  a  bond 
aa  anreties  for  D.  and  B.  The  con- 
dition of  which  bondreated,  that 
"  D.  was  on  swcb  a  day  apftoinjCed 
ccrilector  of  the  chun^  rate  of  the 
parish  of  St.  S^  S.,  t>y  virtoeof 
which  office  he  was  empowered  to 
collect  and  receive  all  such  monies 
as  were  rated  and  assessed  on  the 
inhabitants  by  virtue  of  the  sud 
rate,  and  for  whicb  be  was  account- 
.able  to  the  wardens  of  the  grand 
account,  and  bound  the  sureties  for 
D.'t  duly  accounting  for  all  monies 
collected  or  received  by  him  on  ac- 
count of  the  above  rate,  as  also  on 
all  and  every  other  rate  or  rates, 
thereafter  to  be  made  and  collect- 
ed by  him  the  said  2>."  Held,  that 
the  sureties  were  only  answerable 
for  D.  on  that  single  appointment, 
and  not  on  his  appointment  In  the 
ensuing  year.  The  Wardent  of  St. 
Sainow,  Stmtkwark,  v.  Bostock  and 
Othtrt,  E.  46  G.  3. 

2  N.  R.  175 

5.  The  condition  of  a  bond  after  re- 
citing the  grant  ofan  annuityby  the 
Piinceof  TT.  to /.  C,  as  an  assign- 
ment of  the  same  to  the  obligee 

'  with  the  assent  of  the  Prince,  and 
an  agreement  that  the  obligor 
''  dionld  ^ve  his  bond  as  an  addi- 
'  tional  security,  was  declared  to 
'  be,  diat  if  the  Prince  or  his  trea- 
'  Bcrer,  or  any  penonfor  bin,  shonld 
'      pay  dte  annuity  qaartariy  t«  the 


obligee,  the  bond  should  be  void.  > 
Held.ihatupon  ftiilure  of  payment 
the  obligee  wae  entitled  to  sue  the 
obligor,  without  having  first  pre- 
sented a  particular  of  his  demand 
to  the  Prince's  treasurer,  pursuant 
to  35  G.  3.  c.  12fi.  t.  7.  Sparket 
V.  ffKeUy,  E.  47  G.  3. 

2N.R.pa9e43l 

CONDITION  PRECEDENT, 
Sea  Plxadiho,  v.  34,  35. 

CONSIDERATION, 
See  Assumpsit,  No.  1.     Bills  of 
exchanue    and    pnomissoky 
Notes,  No.  12.     Illegal  Con- 
tract, No.  3. 

CONSIGNMENT. 

A.  of  Liverpool,  wishing  to  draw  on 
the  banking-house  of  fi.  in  London 
to  a  large  amount,  agreed  among 
other  securities  given  to  consign' 
goods  to  a  mercsnttte  house,  con- 
sisting of  the  same  partners  as  the 
banking-house,  though  under  the 
firm  of  B.  and  C. :  accordingly  he 
remitted  the  invoice  of  a  cargo, 
and  the  bill  of  lading  indorsed  in 
blank  to  B.  and  C;  bat  the  cai^ 
was  prevented  from  leaving  Lmet' 
pool  by  an  enlarge;  A.  tiien  be- 
came bankrupt,  being  considerably 
indebted  to  B.,  and  the  cargo  was 
delivered  to  his  assignees  by  the 
captain:  held,  that  B.  a»d  C. 
might  maintain  trover  for  ft  against 
the  captain.  HaUle  v.  Saatk  in 
.   £Ww,Af.37G.  3.,lB.*i>.663 

CONSIGNOR  ASD  CONSIGNEE, 
See  Insuratcb,  i.  14.      Lien. 

i.Ddivery  of  goods  by  the  vendor 

on  bdtalf  of  the  vendee,  to  a  car- 

2  PS  rier 
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ri€T  not  named  by  the  vendee,  is  a 
delivery  to  the  vendee.  Dutton  v. 
Sohmonson,  3f.  44  G,  3. 

3  B.SrP.  page  582 

It.  A,  delivered  goods  under  the  value 
of  40«.  to  a  carrier  in  London,  pur- 
suant to  an  order  from  B.  who  was 
resident  in  Leicestershire,  and  re- 
ceived the  goods  in  the  latter  coun- 
ty: held,  that  no  action  for  the 
goods  could  be  maintained  in  the 
county  court  of  Leicestershire,  and 
that  the  Court  of  C.  B.  could  not 
therefore  stay  proceedings  in  an  ac- 
tion commenced  in  that  court, 
Harwood  v.  Lester,  H.  44  G.  3. 

3  B.^  P.  617 

3.  A.  in  London  received  an  order 
from  B.  living  in  Bristol,  to  send 
goods  to  him  by  any  conveyance 
which  would  reach  Bristol  (as  B, 
lived  only  six  miles  from  thence) 
informing  B,  when  he  sent  them, 
that  B.  might  know  when  to  expect 
them.  A.  sent  the  goods  to  a  wharf 
from  whence  vessels  for  Bristol  sail- 
ed, and  informed  B.  as  he  was  told 
at  the  wharf,  that  the  goods'would 
come  by  the  ship  Commerce:  in 
fact,  the  goods  were  not  sent  on 
board  the  Commerce,  which  hap- 
pened to  be  fully  laden,  but  some- 
time afterwards  were  sent  by  an- 
other •vessel.  B,  after  the  arrival 
of  the  Commerce  at  Bristol,  with- 
out the  goods,  made  no  further 
inquiry  for  them,  and  A.  did  not 
kaaw  till  after  he  had  required 
payment  of  the  goods  that  they 
had  been  sent  by  another  ship, 
which  he  then  communicated  to  B.: 
held,  that  B.  was  liable  for  any  loss 
x>f  the  goods.  Cooke  v.  Ludlow, 
H.46G.3.  2N.  R.  119 


CONSOLIDATION  RULE. 
Where    several    causes  are  couoB- 
datedy  if  a  writ  of  error  be  imal 
in  the  cause  tried,  and  execitiii 
taken  oat  for  want  of  bail  in  emr 
being  duly  put  in,  and  thewribof 
error  be  issaed  in  the  othereaisa, 
and  bail    duly  put  in,  execotioe 
in  those  causes  is  thereby  sttfi 
for  the  consolidation  rule  onh*- 
lates  to  the  verdict      Afbai 
Famne,  E.  47  Q.  3. 

2N.  R-pd^fO? 


CONTRACT, 

See  Abatemekt,  No.  3.  Acin- 
MEHT.  Assumpsit,  No.  4.Cosr 
ii.  7.  Covenant.  Coubts,?* 
3.  Evidence,  ii.  6.  Fwcm. 
Statute  of.  No.  4.  7, 8.  Go- 
ing. Goods  sold  and  delivzI' 

EDy  No.  2.    II.I.ECAL   CoKTUa 

Monet  had  and  receited,!^ 
7.  12.  Paying  Movet  i«« 
Court,  No.  5,  6,  7.  Pleadijw. 
ii.  I. v..  18. 23.  Seaman  sWi&ii. 
No.  6. 

CONTRIBUTION. 

1.  It  seems  that  one  of  semil  co- 
sureties in  a  bond  may  reeov 
against  any  one  of  the  otheis  Ii 
aliquot  proportion  of  the  wnfi 
paid  by  him  under  the  boid,  if 
gard  being  had  to  the  ooBberif 
sureties.  CcwtU  ▼.  Edwv^^ 
40  G.  3.  'IB.^P.'S 

2.  Even  though  the  ittsolfCBCf^' 
the  principal  and  the  other  9aa» 
be  not  proved.  tM.  ^ 

3.  If  A.  B.  and  C.  become bottfi' 
saretaes  for  D.  in  three  sepitf 
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bonds,  and  any  one  of  them  be 
compelled  to  pay  the  whole  debt 
of  the  principal,  the  two  others  are 
compellable  to  contribute  in  pro- 
portion to  the  penalties  of  their 
respective  bonds.  Sir  E,  Deering 
V.  The  Earl  of  Winchehea,  Feb.  8. 
1787.  2  B.SrP.page210 

CONVEYANCE, 

iSstf  Deed.  Fraudulent  Convey- 
ance. 

CONVICTION, 
See  Habeas  Corpus,  No.  2. 

CONVOY, 

See  Ship,  No.  3. 

COPYHOLD, 

See  Covenant,  No.  9.  Custom. 
Ejectment, No.  7.  Pleading, 
111.  8. 

1.  If  there  be  a  custom  within  a  ma- 
nor for  a  lord  to  grant  parcels  of 
the  waste,  by  copy  of  court  roll, 
the  premises  granted  in  the  above 
mode  are  well  described  as  copy- 
hold premises,  though  the  date  of 
the  grant  be  modern.  Lord  North- 
wick  V.  Stanway,  //.  43  G.  3. 

2  B.^  P.  346 

2.  If  an  assessment  of  a  copyhold  Bne 
be  entered  in  the  court  rolls  as  of 
100/.  but  that  out  of  especial  favour 
the  lord  remitted  40/.  and  thereby 
reduced  it  to  60/.,  and  the  lord  sue 
for  the  fine,  and  the  jury  finding 
the  annual  value  of  the  premises 
30/.  give  a  verdict  for  60/.,  the 
lord  cannot  retain  the  verdict  for 
the  sum  actually  due,  but  must 
make  a  new  assessment,  the  old 


assessment,  notwithstanding  the 
remitter  being  in  law  an  assess- 
ment as  of  100/.  Lord  North- 
wick  V.  Stanway,  H.  43  O,  3. 

3  B.^  P.  page  346 

CORPORATION, 

See  Condition,  No.  3.  Insolvent, 
No,  17.  Misnomer,  No.  1,  2,  3. 
Pleading,  ii,  4.  iv.  I.    Toll. 

By  indenture  between  A.  B.  and  C, 
bailiffs,  and  D.  E.  and  F.  alder- 
men, with  the  assent  of  the  bur- 
gesses of  the  borough  of  M,  of  the 
one  part,  and  /.  S,  of  the  other 
part;  the  said  bailiffs,  aldermen, 
and  burgesses,  demised  lands  to 
/.  S,  for  years,  to  be  holden  of 
the  said  bailiffs,  aldermen,  and 
burgesses ;  and  the  deed  was  exe- 
cuted by  A.  B.  and  C.  D.  E,  and 
F.  but  not  sealed  with  the  corpo- 
ration seal ;  /.  jSi.  having  paid  rent 
to  the  bailiffs  as  chief  officers  of 
the  borough,  held  that  their  ser- 
vant might  make  cognizance  for 
taking  a  distress  under  a  demise 
by  the  corporation,  notwithstand- 
ing a  notice  had  been  given  by  the 
alderman,  (one  of  whom  was  a 
party  to  the  indenture),  to  pay  the 
rent  to  them ;  for  the  payment  of 
rent  to  the  bailiffs  admitted  a  te^ 
nancy  from  year  to  year  under  the 
corporation.  Wood  v.  Tatei  T. 
46  G.  3.  2  N.  R.  247 

COSTS, 

&e  Attorney's  Bill,  No.  4.  Baiu 
i.  4.  10.  ii.  10.  ]5.  iy.  3.  y.  4. 
Bankrupt,  ii.  9. 1 1, 12  J3L  iii.  5. 
Bill  of  Exceptions^    Cou  rts, 

DiS€0NTIXU  ANC£»  No.  t.      PaT- 

fNG 
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iNO  MoirsT  iwTO  Court,  No.  9. 
Pleading,  V.  24.  34.  Practice, 
ii.  9.  iii.  14,  iv.  2.v.22.viu.  Re- 
PLEViK,  No.  3.  5. 

I.  When  payable  by  and  to  Persons  in 

general. 

II.  When  payable  by  and  to  particular 

Persons. 

III.  Staying    Proceedings  till    Costs 

paid  or  security  given. 

IV.  Set  off. 

I.  When  payable  by  and  to  Persons  in 

general. 

1 .  The  general  term  costs  in  a  rule 
o(  reference  to  arbitration  does 
not  include  the  costs  of  that  refer- 
ence. Brcktley  v.  Tuiistow,  E.  37 
G.  3.  \  B.Sf  P.  page  34 

2.  If  an  arbitrator  award  among  other 
things  that  each  party  shall  pay  a 
moiety  ofthec6sts  of  the  arbitration, 
and  making  the  submission  a  rale 
of  Court ;  and  one  party  in  order 
to  get  the  award  out  of  the  hands 
of  the  arbitrator  pay  the  whole,  he 
may  have  an  attachment  against 
the  other  party  if  he  refuse  to  pay 
his  moiety.  Hicks  v.  Richardson, 
M.  38  G.  3.  I  B.Sf^  P.  93 

3.  A  rent  charged  on  the  rates  by  a 
canal  act,  as  a  compensation  for  da- 
mage done  to  land,  is  not  within 
the  11  G.  2.  c.  19.  s.  22.  so  as  to 
entitle  an  avowant  to  double  costs. 
Leominster  Canal  Company  v. 
Cowel  and  Another,  H.  38  G.  3. 

I  B.SrP.m 

4.  Nor  is  any  rent  charge,  ihid.  ibid. 

5.  In  the  C.  B.  if  a  Plaintiff  obtain 
Judgment  upon  one  of  several 
counts  in  a  declaration,  he  is  en- 


titled to  the  costs  of  the  whole. 
Spicer  v.  Teasdfile,  M.  40  G.  3. 

^B.^P.pageA^ 

6.  In  C.  B.  if  the  Plaintiff  proceed  to 
trial  ^Lfter  moBey  paid  into  Cowt, 
and  the  verdict  be  against  bin,  he  < 
is  notwiihsUmding'  entitled  to  coita 
up  to  the  time  of  the  money  being 
paid  in.  Wilton  v.  Place,  M.  40 
G.  3.  2B.  ^P.56 

7.  In  an  action  on  a  policy  of  iniD- 
ranee,  with  a  cwxat  for  money  bad 
and  received,  if  the  Defendant  paj 
no  money  into  Coort,  but  establish 
as  a  defence  thait  the  risk  never 
commenced,  if  the  Plaintiff  ob- 
tain a  verdict  for  Ike  premium  only, 
neither  party  is  entitled  to  the  costs 
of  the  special  count,  but  the  Plsm- 
tiff  is  entitled  to  the  costs  of  the 
count  on  which  he  succeeds,  and  lo 
much  of  the  expences  of  the  tiial 
as  were  necessarily  incurred  by  lum 
in  support  of  that  count.  Pensw 
V.  Lee,  M.41  G.  3.  2  JJ.4-P.330 

8.  (The  Court  of  C.  B.  in  the  abofe 
case  declared,  that  they  had,  siDce 
the  case  of  Spicer  v.  Teasdale,  de- 
termined to  adopt  the  practice  of 
the  K.  B.  respecting  costs  in  cases 
of  this  nature).         2  B.  ^  P.  334 

9.  If  a  Plaintiff  in  replevin  plead  se- 
veral pleas  in  bar,  upon  which  is- 
sues are  joined,  and  some  issues  are 
found  for  the  Plaintiff,  and  some 
for  the  Defendant,  the  latter  is  en- 
titled to  such  costs  of  the  trial  as 
relate  to  the  issues  on  which  be 
succeeded,  as  well  as  to  the  costs 
of  the  pleadings.  Vollum  v.  Smp- 
son,  H.  41  G.  3.       2  B.^^  P.  368 

10.  If  an  avowant  in  replevin  after 
trial  and  verdict  for  the  Plaintiff 

obtain 
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obtain  judgment  non  obstante  vere^ 
dicto,  in  consquence  of  the  Plain - 
tifTs  pleas  in  bar  being  bad,  he  is 
not  entitled  to  any  costs  on  the 
pleadings,  subsequent  to  the  pleas 
in  bar,  because  he  should  have  de- 
murred to  them.  Da  Costa  v. 
Clarke,  H.  41  G.  3. 

2B.^P.  page  376 
11.  Defendant  having  been  arrested 
on  a  capias,  returnable  on  the  first 
return  of  the  term,  on  the  day  be- 
fore the  essoin  day  took  out  a  sum- 
mons to  stay  proceedings  upon 
payment  of  the  debt  and  costs ;  on 
the  essoin  day  Plaintiff  filed  a  de- 
claration de  bene  esse,  and  on  the 
day  after  the  essoin  day  Defend- 
ant obtained  an  order  to  stay  pro- 
ceedings: held  that  the  Plaintiff 
w^  entitled  to  the  costs  of  the  de- 
claration. Fawcett  v.  Christie,  M\ 
42  G.  3.  2B.  ^P.  515 

12.  If  a  rule  of  Court  for  the  exami- ' 
nation  of  witnesses  by  commission 
.express  that  the  deposition  of  witr 
nesses  at  Hamburgh  and  Lubeck 
are  to  be  taken ,  and  the  com- 
mission is  directed  to  persons  at 
Hamburgh,  the  expences  of  bring- 
ing witnesses  from  Lubeck  to  Ham- 
burgh  ought  to  be  allowed  upon 
taxation.  MuUer  v.  Harlshorne, 
M.44  G.  3.  3  B.Sf  P.556 

1 3.  Time  for  putting  in  bail  expired 
OQ  the  30th.  Defendant  on  the  31  st 
moved  to  justify,  pursuant  to  a  no- 
tice previously  given.  Held  that 
the  Plaintiff  was  entitled  to  the 
costs  of  preparing  to  move  for  an 
attachment  Jarret  v,  Creasy,  H. 
44  G.  3.  3^.^  P.  603 

14.  If  a  Plaintiff  sue  for  assault,  bat- 
tery, and  imprisownenty  biU  only 


prove  an  imprisonment,  and  obtsdn 
one  farthing  damages,  a  certificate 
of  the  judge  under  the  43  Eliz,  c.  6. 
will  deprive  him  of  costs.  Emmett 
V.  Lyne,  E.  45  G.  3. 

1  N.  R.  page  ^55 

15.  If  a  Defendant  be  holden  to  bail 
for  a  larger  sum,  and  pay  a  lesser 
sum  into  Court,  which  the  Plain- 
tiff accepts,  and  proceeds  no  far- 
ther in  the  action  ;  the  Defendant 
may  apply  under  the  43  G.  3.  c.  46. 
s.  3.  for  costs.  Laidlaw  v.  Sir 
James  Cockbum  Bart.  M,  46  G.  3. 

2  N.  R.  76 

16.  If  a  Plaintiff  collude  with  the 
Defendant*s  bail,  and  his  attorney, 
to  deprive  the  Plaintiff's  attorney 
of  his  costs  by  settling  a  debt,  and 
accepting  a  part  payment  without 
the  intervention  of  the  Plsuntiff's 
attorney,  the  Court  will  not  re- 
strain the  Plaintiff's  attorney  from 

.  proceeding  against  the  bail,  in  or- 
der to  recover  such  costs.  Swain  v. 
Senate,  H.  46  G.  3.         2  N.  R.  99 

17.  Plaintiff  having  obtained  a  ver- 
dict, the  Court  granted  a  new  trial, 
directing  that  the  '*  costs  of  the 
former  trial  should  abide  the  event 
of  the  new  trial.**  On  the  second 
trial  the  verdict  was  for  the  De- 
fendant. Held  that  the  Defendant 
was  only  entitled  to  the  costs  of 
the  second  trial.  Chapman  v. 
Partridge,  H.  47  G.  3. 

2  N.  R.  382 

18.  If  a  writ  be  returnable  in  the  first 
return  of  the  term,  and  the  Defend- 
ant gave  notice  that  the  debt  and 
costs  will  be  paid  before  the  appear- 
ance day,  and  accordingly  tender 
the  debts  and  costs  of  the  writ  be- 
fore fik^i  day^  the  Plaintiff  is  not 

entitled 
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entitled  to  the  costs  of  a  declara- 
tion, delivered  de  bene  esse.  Par- 
tington, One,  Sfc*  V.  WiUiamSj  H. 
47  G.  3.  2  N.  R.  ])age  398 

19.  (iacere.  Whether  he  would  be  en- 
titled to  such  costs  ifno  notice  had 
been  given  ?  ibid,  ibid, 

20.  In  an  action  for  assault,  battery, 
and  false  imprisonment,  if  the  ver- 
dict be  for  one  shilling,  and  the 
judge  certify  under  43  Eliz,  c.  6. 
the  Plaintiff  will  be  deprived  of 
his  costs,  though  a  battery  was 
proved  at  the  trial.  Wiffin  v. 
Kincard,  T.  47  G.  3. 

2N.  R.471 

II.  When  payable  by,  and  to  particu- 
lar Persons. 

1.  A  pauper  as  such  can  never  pay 
costs.  Rice  V.  Broum,  E.  37  G.  3. 

I  B.Sf  P.  39 

2.  Semble^  that  he  may  receive  them 
for  the  defaults  of  his  opponent. 

ibid.     ibid. 

3.  If  he  misbehaves  himself  the  Court 
will  dispauper  him,  and  so  make 
him  liable  to  costs.         ibid.  ibid. 

4.  The  Court  set  aside  a  judgment 
and  warrant  of  attorney  given  to 
secure  an  annuity  for  a  defect  in 
the  memorial  without  costs,  be- 
cause it  was  the  case  of  an  execu- 
tor. Dickenson,  Executor,  Sfc.  v. 
Boyne,  M.  39  G.  3.  1  B.%^  P.  335 

5.  A.  sued  as  executrix  of  B.  on  a 
policy  effected  by  B.  in  his  life- 
time, in  which  he  was  jointly  in- 
terested with  C.  and  D,  now  liv- 
ing; A.  being  nonsuited,  held  that 
she  was  entitled  to  the  privilege  of 
an  executrix  to  be  exempt  from 
costs.      Wilton,  Executrix,  v.  Ha- 


milton, T.  39  O.  3. 

I  B.^  P.pageUS 

6.  Covenant  by  the  Plaintiffas  admi- 
nistratrix on  a  breach  subsequent 
to  the  death  of  her  intestate,  and 
judgment  against  her  on  demurrer. 
Held  that  she  was  not  liable  to 
costs.  TattersaU  v.  Groote,  T,  40 
G.  3.  2B.^P.m 

7.  Plaintiff  sued  as  administrator 
upon  a  contract  made  with  his  in- 
testate, and  assigned  by  the  Plain- 
tiff to  /.  S.  for  whose  benefit  the 
action  was  brought.  It  appearing 
that  the  contract  had  been  annul- 
led with  the  privity  both  of  the 
Plaintiff  and  /.  S.  and  that  the 
former  was  indemnified  by  the  lat- 
ter, and  a  verdict  being  found  for 
the  Defendant,  the  Court  made  an 
order  on  the  Plaintiff  to  pay  the 
costs.  Comber  v.  Hardcattie^  E. 
42  G.  3.  3  J?.  I- P,  115 


III.  Of  staying  Proceedings  tiU  Costs 
paid,  or  Security  given. 


See  Lunatic,  No.  2.     Practice, 

V.  18. 

1.  The  Court  will  not  stay  proceed- 
ings till  security  is  given  for  costs 
in  an  action  by  a  foreigrn  seaman 
serving  on  board  an  English  ship. 
Jacobs  V.  Stevenson,  M.  38  G.  3. 

I  B.^P.9& 

2.  The  Court  will  not  compel  a  pri- 
soner of  war  who  sues  for  wages 
earned  on  board  an  English  ship  to 
give  security  for  costs.  Maria  v. 
HaU,  T.  40  G.  3.      2B.^  P.  236 

3.  Ejectment  in  C.  B.  and  verdict  for 
the  Plaintiff,  and  costs  paid  by  the 

Defendant, 
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Defendant,  who  then  brought  an 
ejectment  in  K.  B.  for  the  same  pre- 
mises and  recovered,  but  was  not 
paid  his  costs;  and  now  a  third 
ejectment  being  commenced  here 
by  the  Plaintiff  in  the  first  eject- 
ment,  the  Court  stayed  proceedings 
till  payment  of  the  costs  of  the  se- 
cond ejectment  in  K.  B.  Dae  d. 
Walker  V.  Stevenson,  H.  42  G,  3. 

3  B.^  P.  page  22 
4.  A  commission  of  bankrupt  having 
issued  against  the  Plaintiff  who  was 
going  with  his  family  to  New  York, 
upon  the  petition  of  the  Defendant, 
who  was  the  only  creditor,  and  had 
chosen  himself  sole  assignee,  and 
the  Plaintiff  having  brought  an  ac- 
tion against  the  Defendant  to  try 
the  commission,  the  Court  refused 
to  stay  the  proceedings  till  he 
should  give  security  for  the  costs. 
M'Cullock  V.  Robinson,  M.  47  G.  3. 

2  N.  R.  352 

IV.  Set  off. 

1  •  The  costs  of  two  actions  between 
the  same  parties,  though  in  two 
different  courts,  may  be  set  off 
against  each  other.  Hall  v.  Ody, 
M.  40  G.  3.  2  5.  4-  P.  28 

2.  And  in  C.  B.  this  may  be  done 
notwithstanding  the  lien  of  the  at- 
torney for  his  costs.       ibid,     ibid. 

3.  This  Court  will  not  allow  an  at- 
torney's lien  upon  the  costs  to  pre- 
vent a  set  off  in  costs  between  the 
parties  to  a  suit.  Emden  v.  Da-- 
ley,  E.  44  G.  3.  1  N.  R.  22 

4.  If  an  execution  be  set  aside  with 
costs  as  having  been  sued  out  after 
the  allowance  of  a  writ  of  error, 
the  Court  will  not  permit  the  costs 
of  the  application  to  be  set  off 
against  the  costs  of  the  actioDji  but 
will  compel  the  Plaintiff  to  pay 


them  forthwith.     HiU  v.  Tebb,  T. 
45  G.  3.  1  N.  R.|)aflrc31I 

COVENANT, 
See  Action  Personal.  Agree- 
ment. Arbitration,  No.  8. 
Condition.  Costs,  ii.  6.  Deed. 
Party  Wall,  No.  2.  Pay- 
ment, No.  I.  Slave. 

1.  If  a  lease  for  99  years,  determin- 
able on  three  lives,  be  conveyed  in 
trust  for  A.  for  life,  and  A.  cove- 
nant to  use  his  utmost  endeavours 
as  often  as  any  of  the  persons  on 
whose  lives  the  premises  are  held 
shall  die,  to  renew  the  same  by 
purchasing  of  the  lord  of  the  fee  a 
new  life,  in  the  room  of  such  as 
shall  fail,  it  is  no  breach  of  the  co- 
venant, if  upon  one  of  the  lives  fail- 
ing, he  procure  a  renewal  upon  his 
own  life.  Scudamore  and  Others  v. 
Stratton  and  Others,  T.  39  G  3. 

1    B.^P.455 

2.  Performance  pleaded  otherwise 
than  in  the  terms  of  the  covenant 
is  bad  even  on  general  demurrer. 

ibid.     ibid. 

3.  Under  a  covenant  of  a  lessee  of  a 
coal  mine  to  pay  a  moiety  of  all 
such  sums  of  money  as  the  coals 
there  raised  should  sell  for  at  the 
pit's  mouth,  the  lessee  was  held 
liable  to  pay  a  moiety  of  the  money, 
which  the  coals  though  sold  else- 
where, would  have  produced  at  the 
pit's  mouth.  CUfion  v.  Gerrard, 
H.  36  G.  3.  (Reversed  on  error, 
7  T.  R.  676),  \  B.^P.  524 

4.  A.  after  granting  certain  premises 
in  fee  to  B.  and  after  warranting 
the  same  against  himself  and  bis 
heirs,  covenanted  that  notwith- 
standing any  act  by  him  done  to 
the  contrary,  he  was  seised  of  the 

premises 
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premises  in  fee,  and  that  he  had  full 
power.  Sec.  to  convey  the  same;  he 
then  covenated  for  himself,  his 
heirs,  executors,  and  administra- 
tors to  make  a  cart  way,  and  that 
B.  should  quietly  enjoy  without 
interruption  from  himself  or  any 
person  claiming  under  him;  and 
lastly,  that  he,  his  heirs  and  assigns, 
and  all  persons  claiming  under  him, 
should  make  further  assurance. 
Held,  that  the  intervening  general 
words  *^  full  power,  Sec.  to  con- 
vey," were  either  part  of  the  pre- 
ceding special  covenant,  or  if  not, 
that  they  were  qualified  by  all  the 
other  special  covenants  against  the 
acts  of  himself  and  his  heirs. 
Browning  v.  Wright,  M.  40  G,  3. 

2  B.^  P.  page  13 

5.  il.  being  ])ossessed  of  a  lease  for 
years  covenanted  in  an  indenture 
for  making  a  family  provision  that 
if  he  should  die  during  the  conti- 
nuance of  the  term  of  the  lease,  his 
executors  or  administrators  should 
assign  the  residue  to  B.;A.  after- 
wards purchased  the  reversion  in 
fee,  and  died.  Held  that  A,  did  not 
by  the  terms  of  the  covenant, 
intend  to  preclude  himself  from 
purchasing  the  fee,  and  therefore  his 
executors  were  not  liable  upon  that 
covenant.  WiUiarnson  v.  Butter- 
field,  H.  40  G.  3.       2  B.  §•  P.  63 

6.  Covenant  by  the  assignor  of  certain 
shares  in  a  patent  right  that  he  had 
good  right,  full  power,  and  lawful 
authority,  to  cousign  and  convey 
the  said  shares,  and  that  he  had  not 
by  any  means,  directly  or  indirect- 
ly, forfeited  any  right  or  authority 
he  ever  had  or  might  have  had  over 
the  same.  Held  that  the  generality 


of  the  former  words  of  the  coveaait 
was  not  restrained  by  the  latter. 
Hesse  v.  Sievenwon^  M.  44  G.  3. 

3  B.  I- P.  pa^t  565 

7.  Covenant  in  a  lease  that  the  lesiee 
would  not  dig  gravel  out  of  sdj 
part  of  the  demised  premises  witk- 
out  consent  of  the  lessor,  or  psyiif 
to  him  10s.  per  load,  except  wbit 
should  be  dug  out  of  two  aero, 
part  of  the  premises  demised,  vA 
part  of  a  garden  late  in  the  posses- 
sion of  A.B.  By  indorsement mide 
on  the  lease  before  ezecutioo  it  vis 
agreed  that  it  should  be  lavfiil  for 
the  lessor  to  let  any  part  of  tk 
within-demised    premises  for  the 
purpose  of  making  bricks  or  tiks, 
he  paying  the  lessee  ZL  for  ereiy 
acre  which  he  should  so  let;  ad 
further  that  it  should  be  lawiiil  for 
the  lessee  to  break  up  and  dig  lor 
gravel  any  part  of  the  withisnk- 
mised  premises,  he  covenanting  to 
pay  to  the  lessor  20t  for  every  ust 
he  should  break  up  and  dig,  st  or 
before  the  expiration  of  tbe  time, 
and  to  make  good  the  same.  Held 
that  the  lessee  was  not  entitled  t» 
dig  for  gravel  in  the  two  acres  d 
garden  ground   mentioned  in  tb^ 
lease,  without  making  them  good. 
Flint  V.  Brandon,  T.  44  G.  3. 

1  N.R.:3 
8.  If  tenant  in  tail  male  demise  fcr 
a  term  of  99  years,  and  bis  lessee 
assign  over  to  another,  bat,  before 
such  assignment^  tenant  in  tall 
male  dies,  without  issue  mak. 
no  action  of  covenant  upon  tbe 
lease  can  be  maintained  againft 
the  representatives  of  the  gnstor 
by  such  assignee,  the  lease  beiap 
void  at  the  time  of  the  ss^ 

mat. 


INDEX  TO  THE  PIUNCIPAL  MATTERS. 


555 


meiit,  and  no  interest  passiog  un- 
der it.  Andrew  v.  PearcCy  H,  45 
G.  3.  IN.  R.pa^cl58 

9.  A  copyholder  demised  his  copy- 
hold to  /.  S.  to  hold  ibr  one  year, 
and  at  the  end  thereof  from  year  to 
year,  for  13  years  more,  in  all  14 
years,  if  the  lord  would  ^ant  li- 
cence, but  so  as  not  to  create  a  for- 
feiture, and  covenanted  that  the 
lessee  should  quietly  enjoy  during 
the  term  aforesaid ;  and  the  lease 
contained  many  covenants  and  pro- 
visos applicable  only  to  a  lease 
for  several  years.  After  the  ex- 
piration of  the  first  year  the  copy- 
hold was  purchased  by  the  lord, 
and  surrendered  to  a  trustee  for 
him ;  who  immediately  gave  regu- 
lar notice  to  quit  to  /.  jSi.  no  li- 
cence to  let  having  been  obtained. 
Held  that  upon  the  expiration  of 
the  notice,  the  trustee  might  main- 
tain an  ejectment,  and  that  no 
action  would  lie  on  the  covenant 
for  quiet  enjoyment;  though  the 
contents  of  the  lease  were  known 
to  the  lord  before  he  completed 
his  purchase,  and  though  the  co- 
venant of  the  vendor  against  in- 
cumbrances contained  an  exception 
of  the  subsisting  leases  underwhich 
the  tenants  then  held.  Liiffldn  v. 
Nunn,H,ASG,Z.       1  N.  R.  163 

10.  A  covenant  in  an  indenture  of 
lease  to  grant  a  new  lease  with  all 
covenants,  grants,  and  articles  as  in 
the  said  indenture  contained  does 
not  bind  the  lessor  to  insert  a  co- 
venant of  renewal  in  the  renewed 
lease.  Iggulden  v.  May,  T.  47 
G.  3.  .  2  N.  R.  449. 

COVERTURE, 
See  Bail,  L  2.    Baroii  and  Feme. 


COUNTY, 
See  Indictment,  No.  7.    Venue. 

COURTS, 

&e  Assumpsit,  No.  2.  Baron  and 
Feme,  No.  4,  5,  6.  Consignor 
AND  Consign ee»  No.  2.  Extor*- 
TiON.    Libel,  No.  4. 

1.  The  Court  will  not  refuse  leave  to 
enter  a  suggestion  under  the  22 
G.  2.  c.  47.  on  the  ground  that 
a  court  of  conscience  has  no  au- 
thority to  try  a  question  of  bank* 
ruptcy.  Keay  v.  Riggy  E.  37 
G.  3.  I  B.^P.pageU 

%  A  Defendant  is  not  liable  to  be 
sued  in  the  county  court  for  a 
debt  not  arising  within  the  county, 
though  he  be  resident  therein. 
And  a  suggestion  applied  for  on 
the  ground  of  residence  was  re- 
fused. Smith  V.  O'KeUy,  T.  37 
G.  3.  1B.4-P.  75 

3.  The  jurisdiction  of  the  Court  of 
Conscience  does  not  extend  to 
contracts  made  on  the  high  seas. 
M'ColUm  V.  Carr,  E.  38  G.  3. 

IB.SfP.  223 

4.  The  Court  will  not  allow  a  sug- 
gestion for  double  costs  under  23 
G.  2.  c.  33.  where  the  original 
debt  being  above  40  shillings,  has 
by  a  balance  of  accounts  been  re- 
duced below  that  sum.    ibid.  ibid. 

.5.  If  an  attorney  sue  as  a  common 
person,  the  Court  will  give  the 
Defendant  leave  to  plead  that  the 
cause  of  action  arose  within  the 
jurisdiction  of  the  Court  of  Re- 
quesu,  together  with  other  mat- 
ters. Tagg  v.  Madan,  H.  37  G.  3. 

I  B.^P.  629 

&  If  an  attorney  of  C.  B.  bring  an 
action  by  original  in  that  court 

against 
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againgt  a  DefendaDt  resident  in 
Middlesex^  and  recover  under  40^. 

the  Court  will  allow  a  suggestion 
to  be  entered  under  23  G.  2.  c.  33. 
s.  19.  to  entitle  the  Defendant  to 
double  costs.  Parker  v.  Vaugharif 
M.  40  G.  3.        2  B.  ^  P.  page  29 

7.  An  action  for  use  and  occupation 
may  be  brought  in  the  county  court 
of  JIf Midfesex.  ibid.  ibid. 

8.  If  the  Plaintiff  in  an  action  of  as- 
sault baring  recovered  only  20s. 
damages,  whereby  he  is  entitled  to 
BO  move  than  20s.  costs,  bring  an 
KtMXi  CO  the  judgment,  and  ob- 
taioing  judgment  by  default  in 
that  action,  enter  it  up  for  debt 
ami  OKts,  the  Court  on  affidavit  of 
tke  Defeadant*  being  resident  in 
the  citT  of  Lmdom  and  liable  to 
be  summoned  to  the  Court  of  Re- 
qiiest»«  will  under  the  39  &  40 
G.  3*  c.  104.  set  aside  the  judg- 
ment as  to  the  costs.  Foott  v. 
CooFt,  AT.  42  G.  3. 

2  B.^  P.  588 

9.  If  a  Defendant  reside  in  Middle- 
$fx,  and  keep  a  warehouse  within 
the  city  of  London,  jointly  with 
another,  but,  after  the  commence- 
ment of  an  action  against  him  for 
a  small  demand,  tell  the  Plaintiff 
that  ho  does  not  keep  the  ware- 
house in  question,  and  the  Plain- 
tiAl  upon  inquiry  in  the  neighbour- 
htHul  of  the  warehouse,  can  obtain 
no  inti^lliKonco  respecting  the  De- 
A^minnt,  the  Court  will  not  under 
Iho  :H)  a  40  G.  3.  c.  104.  exempt 
lh0  Ddfondant  from  payment  of 
iMMts  on  the  ground  of  the  verdict 
litilni;  under  5/.,  and  that  he  ought 
to  have  bean  summoned  to  the 
( -ourt  of  Requests.     Jeffervu  v. 


Watts,  H.  45  G.  3. 

1  N.  R.  page  153 
10.  If  an  action  on  the  case  for  an 
injury  to  a  house  for  which  the 
Plaintiff  has  delivered  a  bill  of 
1/.  10s.  be  commenced  in  the  sa- 
perior  courts,  proceedings  therein 
may  be  stayed,  the  Plaintiff's  re- 
medy being  in  the  county  courts. 
Melton  V.  Garment y  M.  46  G.  3. 

2N*.R.84 

CURTESY. 

An  estate  was  devised  to  trustees  and 
their  heirs,  till  A,,  a  female  in- 
fant, should  attain  21  or  marrv; 
and  upon  her  attaining  21  or  mar- 
rying, to  A.  and  her  heirs ;  and  in 
case  she  should  die  under  2 1  with- 
out leaving  issue,  remainder  over. 

A.  married  and  had  a  child,  which 
child  died,  and  then  A.  died  un- 
der 21.  Held,  that  her  husband 
was  entitled  to  be  tenant  by  the 
curtesy.      Buckworth  v.   ThirkeU, 

B.  R.  T.  25  G.  3. 

3  B.  ^  P.  652.  tn  notis. 

CUSTOM, 

See  Baron  and  Feme,  No.  4,  5,  6. 
Copyhold,  No.  1.  Evidence, 
ii.  8,  9, 10.  Gavelkind.  Plead- 
ing, iii.  7. 

It  seems  that  the  custom  for  the  ho- 
mage to  assess  a  compensation  in 
lieu  of  a  heriot  to  be  paid  by  an 
in-coming  copyholder  on  surrender 
or  alienation  is  not  good.  Parkin 
V.  Radcliffe,  T.  38  G.  3. 

\  B.S^P.  282 

CUSTOMARY  TENEMENTS, 
See  Partition,  No.  2. 

DAMAGES, 
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D. 

DAMAGES, 

See  Costs,  i.  14.  Interest  of 
Money,  No.  4,  5.  Penalty. 
Practice,  vi.  3.    Waste. 

In  trespass  for  assault  and  battery, 
and  not  guilty  pleaded,  the  jury 
are  not  at  liberty  to  take  into  con- 
sideration the  circumstances  of  the 
assault  and  battery  with  a  view 
to  reduce  the  verdict  below  the 
amount  of  the  damage  actually 
sustained,  if  those  circumstances 
could  have  been  pleaded.  TTo/soit 
V.  Christie,  T.  40  O,  3. 

2B.SfP,  page  224 

DEBT, 

See  Abatement,  No.  1,2.  Bills 
OF  Exchange  AND  Promissory 
Notes,  No.  10.  Bye-Law.  Exe- 
cution, No.  2.  Executor  and 
Administrator,  No.  8.  Ille- 
gal Contract,  No.  3.  Plead- 
ing, V.  •iS.  37. 

DECEIT, 
See  Action  on  the  Case,  No.  5. 7. 

DECLARATION, 
See  Prisoner,  No.  5.  6. 

DEED, 

See  Bond,  No.  7.  Composition, 
Deed  of.  Covenant.  Dower. 
Grant.  Lease.  Pleading,  v. 
28.     Release.     Trees. 

A.  by  indenture  (reciting  that  a  suit 
was  depending  between  him  and  B, 
respecting  certain  patents,  and  that 


the  same  could  not  be  assigned 
without  hazard  of  defeating  the 
suit)  granted  absolutely  the  said 
patents  together  with  some  others, 
to  C,  excepting,  however,  until 
the  determination  of  the  above- 
mentioned  suit,  such  patents  as 
^ould  be  necessary  to  support  il.'f 
legal  title ;  then  followed  a  cove- 
nant, that  A,  upon  the  determina- 
tion of  the  suit  should  assign  the 
excepted  patent  to  C,  and  that 
until  such  assignment  il.  should 
stand  legally  possessed  of  the 
same ;  held,  that  the  legal  interest 
in  the  excepted  patents  vested  in 
C,  upon  the  determination  of  the 
suit  without  assignment.  Cart'^ 
Wright  v.  AnuUt,  M.  40  G.  3. 

2  B.  4-  P.  page  43 

DEFAMATION, 

See  Evidence,  ii.  32.     Pleading, 
ii.  10.  V.  11.25. 

1 .  Action  on  the  case  for  saying  of  a 
merchant, ''  he  has  brought  a  false 
bill  of  lading  for  half  the  cargo 
(meaning  the  lading  of  a  particular 
ship)  already ,**  whereby  he  was  in- 
jured as  such  merchant,  and  lost 
the  confidence  of  several  persons, 
(without  naming  them),  was  held 
not  maintainable,  and  judgment 
accordingly  arrested,  because  the 
words  did  not  of  themselves  im- 
pute any  crime.  Feise  v.  lAndery 
E.  43  G.  3.  3  B.  ^  P.  372 

2.  Although  a  master  be  not  in  gene- 
ral bound  to  prove  the  truth  of  a 
character  given  by  him  to  a  person 
applying  for  the  character  of  his 

:    servant,  yet  if  he  officiously  state 
any  trivial  misconduct  of  the  ser- 
vant 
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TWil  to  m  fofmer  master,  in  order 
toprcTent  hioi  giving  a  second  oha- 
Tttcter,  and  thai  himself  upon  ap- 
l^icatioQ  for  a  character,  give  the 
aerTant  a  bad  character,  tbetruth  of 
wkich  he  it  not  able  to  prove,  the 
jury  may  finom  these  circumstances 
infer  osalioe  against  die  master  in 
an  actioB  against  him  by  the  ser- 
vant. Ro^^n  V.  a^^y  M.  44 
G.X  3B.SrP.  page  587 

3%  Dafcmatory  words,  whidi  are  ac- 
tionable in  themselves,  are  not  the 
less  so  because  they  are  alleged  to 
have  been  spoken  of  one  as  a  candi- 
date to  serve  in  pcurliament  Har- 
w6od  V.  Astley,  T.  44  O.  3. 

1  N.  R.  47 

4.  If  one  call  another  *'  thieT,"*  toge- 
ther with  many  other  names  of  ge- 
neral abuse  not  imputing  crimes, 
and  no  other  evidence  be  given  to 
explain  the  sense  in  which  the 
word  *'  thief  was  used,  and  the 
jury  find  for  the  Plaintifi*,  the 
Court  will  not  set  the  verdict 
aside;  for  the  action  may  be  main- 
Uined  for  the  word  "  thief/'  Pen- 
fold  V.  Westcote,  M,  47  O.  3. 

2  N.  R.  335 

DEFEAZANCE, 
See  Stamps,  No.  10. 

DE  INJURIA,  &c.  PLEA  OF; 
See  Pleading,  iii.  3,  4, 5,  6. 

• 

DEMURRAGE, 

See  Agreement,  No.  5.  8.  Plead- 
ing, V.  30. 

DEPOSIT, 

See  MovET  had  akd  received. 

No.  7. 9. 


DEPUTY, 
See  Authority,  No.  2,  3. 

DESCENT, 

See  Curtesy.  Devise,  ii.  18. 
/.  A.  devised  all  his  lands  to  &  i4. 
(his  son  by  the  first  venter)  when 
he  should  come  to  the  age  of  2i 
years,  but  if  he  should  die  before 
21  years,  and  D.  A.  (the  tesUtor's 
daughter  by  the  second  venter) 
should  be  then  living,  he  gave  the 
same  to  her  when  she  should  at- 
tain 21  yearn.  Testator  died,  and 
then  S.  A,  died  under  age  and 
without  issue.  Held,  that  on  the 
death  of  S.  A.  the  inheritaoce 
vested  in  D,  A.  his  sister  of  the 
half-blood  in  preference  to  his 
uncle  of  the  whole  blood.  Doe  d. 
Andrew  v.  Huiton,  H.  44  G.  3. 

3  B.^P.page^Z 

DESERTION, 
See  Sbaman  s  Wages,  No.  1,2. 

DETAINER, 

See  Practice,  ii.  3.     Prisoner, 

No.  4.  6. 

DETINUE. 

1 .  In  detinue,  when  the  g^oods  are  al- 
leged to  have  come  to  the  Defen- 
dant by  finding,  it  is  sufficient  for 
the  Plaintiff  to  prove  that  the  goods 
came  to  the  Defendant  by  wrong. 
Mills  V.  Graham,  M.  45  G.  3. 

I  N.  R.  140 

2  At  least,  unless  the  finding  be  tra- 
versed, ibid,  ibid, 

DEVASTAVIT, 
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DEVASTAVIT, 
See  Executor  &  Ai>MiNisTftATOR, 

No.  1. 

DEVISE, 

See  Curtesy.  -  Descent.  Dower. 
Evidence, ii.  21.  Power.  Way, 
Right  of.     Will. 

I.  By  what  Wardi  Lands,  j*c. 

pciss. 
II.  What  Estate. 
III.  Revocation. 
I.  By  what  Words  Lands,  ^.  pass. 

1.  Lands  usually  occupied  with  a 
iiouse  will  not  pass  under  a  de- 
vise of  "  a  messuage  with  the  ap- 
purtenances," unless  it  clearly  ap- 
pear that  the  testator  meant  to 
extend  the  word  *^  appurtenances*' 
beyond  its  technical  sense.  Buck 
d.  Whalley  v.  Nurton^  T.  37  O.  3. 

\  B.SfP.  page  53 

2.  But  if  that  do  appear,  they  may 
pass.  ibid.  ibid. 

3.  The  word  '<  appurtenances"  will 
carry  orchards.  ibid.  ibid. 

m 

4.  Under  a  general  devise  of  all  ma- 
nors, messuages,  lands,  tenements, 
and  hereditaments,  leasehold  mes- 
suages will  not  pass,  unless  it  ap- 
pear to  have  been  the  evident  intent 
of  the  devisor  that  they  should  pass. 
Thompson  v.  Lawley^  Af.  41  G.  3* 

2B.  ^P.  303 
6.  il.  by  will  devised  ''  all  his  free- 
hold and  copyhold  lands,  tene- 
ments and  hereditaments"  in  trust 
for  certain  purposes,  and  after- 
wards purchased  new  lands;  he 
then  made  a  codicil,  whereby,  af- 
ter reciting  that  he  bad  devised 
^'  all  his  freehold  and  copyhold 
lands,  tenements,  and  heredita- 
menta,"  to  the  trustees  Bamed  in 
the  will,  be  retbksd  te 'devise  so 


far  as  itretated  to  two  of  the  trus- 
tees, and  devised  ''  his  said  lands, 
tenements,  and  hereditaments''  to 
the.  other  trustees  upon  the  same 
trusts,  and  concluded  with  declar- 
ing die  codicil  to  be  part  of  his 
will.  Held,  diat  the  after-pur- 
chased lands  did  not  pass.  Bowes 
Y.  Bowes,  Dom.  Proc.  7.  41  G.  3. 

%B.^P.  page  500 
6.  A.  devised  certain  estetes  to  B. 
for  life,  femainder  to  ,his  sons  and 
daughters  in  strict  settlement,  re- 
mttioder  to  C.  for  lifo,  remainder  to 
his  sons  and  daughters  in  like  man- 
ner, remainder  to  his  own  right 
heirs,  and  died ;  B.  being  seised  of 
the  above  estetes  as  tenant  for  life, 
and  also  entitled  to  one-sixth  of 
the  reversion  as  one  of  the  right 
heirs  of  A.,  made  his  will,  where- 
by he  gave  to  his  wife  for  life  all 
such  freehold  and  copyhold  lands 
as  he  had  purchased,  or  was  seised 
of  in  fee  simple  or  in  exchange  for 
other  lands  in  Kent;  and  then,  af- 
ter reciting  that  he  had  granted  a 
lease  for  years  to  D.  of  the  lands 
whereof  he  was  tenant  for  life  un- 
der A.*s  will,  declared  that  in  case 
such  persons  as  should  be  tenants 
for  life  or  otherwise  of  that  estate 
by  virtue  of  A.*s  will  should  not 
molest  D.  in  the  possession  of  the 
said  lands  so  leased,  and  at  the 
expiration  of  the  lease  should  grant 
a  new  lease  to  his  (B.'s)  wife  for 
life,  then  he  devised  his  lands  pur- 
chased o(E.  and  /*.,  and  all  lands 
that  he  then  had  or  might  have  a 
right  to,  both  freehold  and  copy- 
hold,arfsing  from  exchange  of  land, 
act  of  parliament,  or  otherwise,  in 
KmU  deviled  to  htrwife  for  her  life, 

■ame 
entail 
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entail  as  the  estates  left  by  A.  were 
or  might  be  subject  to  by  virtue  of 
A,'s  will,  to  take  effect  immedi- 
ately after  the  decease  of  ki^  wife ; 
and  in  such  case  recommoided  his 
wife  to  give  the  furniture  which 
belonged  to  the  house  on  the  es- 
tates left  by  il.   to  whomsoever 
might  be  living  to  enjoy  it ;  but  in 
case  such  persons  as  should  be  te- 
nants for  life  or  otherwise  by  vir- 
tue of  A.*s  will  should  refuse  to 
grant  such  lease,  or  should  disturb 
D.,  then  he  gave  to  his  said  wife 
and  her  heirs  all  his  freehold  and 
copyhold  lands  and  houses  which 
he  had  before  devised  to  her  for 
life  only,  and  all  the  rest  and  resi- 
due of  his  real  estate  whatsoever, 
and  all  the  rest  and  residue  of  his 
personal  estate  of  what  nature  or 
kind  soever,  or  wheresoever,  he  gave 
to  his  said  wife  and  her  heirs,  exe- 
cutors, administrators,  and  assigns, 
for  ever ;  D.  was  not  molested,  and 
a  new  lease  was  granted  to  the  wife 
of  B.  for  her  life.     Held,  that  the 
wife  of  B,  was  entitled  to  the  one- 
sixth  of  the  reversion  under  the  re- 
siduary clause  in  B.*s  will.    Good- 
right  dem.    Earl  of  Buckingham* 
shire  and  Others,  v.  Marquis   of 
Downshire  and  Wtfe,  M.  42  G.  3. 

2  B.Sf  P.  page  600 
7.  A,  devised  thus :  '*  As  to  my  real 
and  personal  estate,  subject  to  my 
debts  and  funeral  expences,  I  give 
and  devise  as  follows,  viz.  my  real 
estate  and  all  my  personal  estate 
unto  J.  M,  and  0.  W,  and  their 
heiif  on  the  following  trusts,  viz.  to 
the  intent  that  they  dispose  of  my 
personal  estate  in  discharging  of 
my  debts,  funeral  expences,  and 
such  legacies  as  I  may  direct,  and 


as  to  my  real  estates,  subject  to  mj 
debts,  and  such  charges  as  I  may 
make,  I  give  and  devise  the  same 
to  R.  P.  for  life  :*'  held,  that  under 
this  devise  the  legal  estate  m  the 
realty  vested  in  R.  P.  for  his  life, 
and  /.  M,  and  O.  W,  took  no  es- 
tate therein.  Kenrick  v.  Lord  Wil- 
liam Beauderk,  T.  42  G.  3. 

3  B.^  P.  page  175 
S.  A,  devised  to  his  wife,  his  house  and 
goods,  with  all  his  lands,  goods,  and 
chattels  whatsoever,  and  whereso- 
ever,  for  her  life ;  and  after  her  death 
to  two  younger  sons^  till  they  should 
attain  the  age  of  1 5,  for  their  edu- 
cation. He  then  devised  his  afore- 
said house,  goods,  and  chattels 
equally  to  be  divided  between  all 
his  sons  and  daughters,  share  and 
share  alike.  Held  thatunder  the  last 
clause  of  the  devise  the  lands  did 
not  pass.  Roed.  Walker  r.  WaUter, 
E.  43  O.  3.  3  B.  ^  P.  375 

9.  A.  by  will  gave  to  his  wife  an  an- 
nuity of  2C0/.  for  her  life,  in  addi- 
tion to  her  jointure  (which  was  se- 
cured upon  an  estate  in  the  West 
Indies),  and  6000/.  to  hb  two 
younger  children  to  be  paid  at  21, 
and  appointed  B,  C  and  D.  as 
trustees  of  inheritance  for  the  exe- 
cution thereof:  held,  that  no  in- 
terest passed  to  B.  C  and  D,  in 
the  testator's  real  estates.  Trent  ? . 
Manning,  M.  45  G.  3.  1  N.  R.  1 16 
(Contrii  7  East,  97.  by  three 
Judges  against  one.) 

10.  Devise  of  real  and  personal  estate 
to  trustees,  their  heirs,  executors, 
and  administrators,  in  trust  to 
lay  out  the  personalty  in  land, 
and  during  the  lives  of  the  tes- 
tator's sons,  A.  B.  and  C.  and  of 
his  grandson  Z>.  the  son  of  A», 

and 
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and  of  such  other  sons  as  A.  then 
had  or  might  have,  and  of  such  issue 
as  D.  might  have,  and  of  such  is^ue 
as  any  other  sons  of  A.  might  have, 
and  of  such  sons  as  B,  and  C.  might 
have,  and  of  such  issue  as  such  sons 
might  have,  as  should  be  living  at 
the  time  of  the  testator^s  decease,  or 
bom  in  due  time  afterwards,  and 
during  the  lives  and  life  of  the  sur- 
vivors or  survivor,  to  receive  the 
rents  and  proGts  of  the  real  estate 
devised  and  to  be  purchased,  and 
lay  out  the  same,  from  time  to  time, 
as  they  should  arise,  in  land ;  and 
after  the  death  of  the  survivor  of 
such  persons,  to  divide  the  whole 
into  three  lots,  and  to  convey  one  to 
the  eldest  male  lineal  descendant  of 
each  of  his  three  sons  in  tail  male, 
with  remainders  to  the  second  and 
third,  and  every  other  male  lineal 
descendant,  with  cross  remainders 
ill  tail  male;  remainder  to  the  trus- 
tees in  fee,  upon  trust  to  sell  and 
pay  the  produce  to  the  king,  to  be 
applied  to  the  use  of  the  sinkingfund 
as  should  be  directed  by  parliament 
This  is  a  good  devise  in  law,  and 
equity  will  enforce  the  trusts. 
TheUusson  v.  Woodford  and  Others, 
T.  45  G.  3.  1  N.  R.  page  357 

1 1.  Testator,  after  directing  his  debts 
and  funeral  expences  to  be  paid  by 
bis  executors,  and  making  several 
bequests  of  annuities  and  money, 
gave  to  his  five  grandchildren, 
whom  he  appointed  executors, 
**  all  the  remainder  of  my  proper- 
ty whatsoever  and  wheiesoever, 
to  be  divided  equally,  share  and 
share  alike,  after  their  paying  and 
discharging  the  before-mentioned 
annuities,  legacies,  and  demands, 
or  any  I  may  hereafter  make  by 
VOL.  11. 


codicil  to  this  my  will;  all  my 
goods,  stocks,  bills,  bonds,  book- 
debts,  and  securities  in  the  WUham 
drainage  in  Uncolnskire,  and  fund- 
ed property  :*'  held  that  his  real  es- 
tate did  not  pass  under  the  residu- 
ary clause.  Roe  d.  Helling  r.  Yeudy 
r  46  G.  3.         2  N.  R.  page  2 14 

11.  What  Estate. 

\.  A,  devised  all  his  freehold  and 
leasehold  estates  '*  to  B.  and  the 
issue  of  her  body  as  tenants  in  com- 
mon, but  in  default  of  such  issue, 
or  being  such  if  they  should  all  die 
under  21,  and  without  leaving  is- 
sue*' then  over ;  held  that  all  the 
limitations  subsequent  to  that  to 
B.  being  contingent,  the  remain- 
ders in  the  freehold  were  barred 
by  fine  and  recovery,  but  thftt  the 
leasehold  vested  in  the  remainder- 
man on  the  death  of  B,  without 
issue.  Bumsall  v.  Davy  and 
Others,  H.  38  G.  3  1  B.  4-  P.  215 

2.  Testator  devised  <<  all  his  freehold, 
leasehold,  &c.  estates,"  to  A.  in 
fee,  provided  that  if  B.  should 
have  '*  any  son  or  sons,"  then  "  to 
such  male  issue  as  B.  shall  have 
when  A.  attains  21,"  but  A.  to 
have  the  rents  and  pro^  of  the 
estates  till  he  attains  21;  by  a 
subsequent  clause  he  gave  **  all  the 
residue  of  his  real  and  personal 
estates  whatsoever,  not  before  dis- 
posed of  to  A.  his  heirs,  &c.  for 
ever."  B.  had  one  son  who  died 
before  A,  attained  2 1 ,  and  a  second 
who  was  born  three  weeks  after 
that  period,  tield  that  the  first  son 
took  nothing,  but  that  the  second 
took  an  estate  in  tail  male.  White- 
lock^  Administrator^  Sfc.  v.  Heddon 
and  Others, E.  38  G.  3. 1 B.  j-P.243 


2Q 


3.Devis^ 
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3»  Devise  to  the  testator^s  seven  sis- 
ters, share  and  share  alike ;  on  the 
death  of  any  of  them  her  share  to 
go  to  her  first  and  other  sons  in  tail, 
and  for  default  of  such  sons,  to  her 
daughters  as  tenants  in  common ; 
in  case  of  any  of  the  seven  sisters 
dying  without  issue,  or  such  issue 
dying  under  21,  the  surviving  sis- 
ters to  take  her  share,  and  if  all  the 
sisters  should  die  without  issue,  or 
such  issue  die  under  21 ,  then  over ; 
held  that  the  words  ''  in  default  of 
such  sons,"  did  not  make  the  re- 
mainder to  the  daughters  contin- 
gent, which  took  effect  notwith- 
standing the  birth  of  a  son.  Doe  d, 
Dacre  v.  Dacre,  E.  38  G.  3.  (af- 
firmed on  error  in  K.  6.  8  Term 
JRep.  112).        1  JB.  ^  P,  page  250 

4.  Testator  devised  in  fee  to  P.  D,  his 
brother  for  life,  and  after  his  de- 
cease to  G.  P.  his  niece  for  life, 
then  to  trustees  to  preserve  contin- 
gent remainders,  and  after  the  de- 
cease of  P,  D,  and  G.  P.  "  in  trust 
for  the  use  of  the  first  son  of  G.  P. 
and  his  heirs,  and  for  want  of  such 
issue  to  the  other  sons  of  his  niece 
and  their  heirs  in  succession,  and 
for  want  of  such  issue  male,  then  to 
the  daughters  of  G.  P.  and  for  want 
of  such  issue  over ;"  held  that  the 
words  ybr  want  of  such  issue  male, 
made  the  remainder  to  the  daugh- 
ters contingent,  and  that  it  was 
therefore  defeated  by  the  birth  of 
a  son.  Keene  d,  Pinnock  et  ux. 
v.  Dickson,  B.  R.  M.  23  G.  3. 

IB.SfP.  254  n. 

5.  Devise  to  S.  N.  son  of  T.  and  M, 
N.  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  re- 
mainder to  the  first  and  other  sons 


ci  S^  N,  and  their  heirs  msle;  for 
default  of  such  issue  to  the  men' 
the  daughters  of  T,  and  Af.  N.id 
for  default  of  such  issue  to  then 
of  the  right  heirs  of  71 N.  forenr: 
held  that  the  word  ^<sueh"refend 
to  the  daughters  of  T.  and  Jf..V. 
before-mentioDed    only,  sod  tt- 
strained  the  limitation  to  theait 
an  estate  for  life.  Dennd.Bnih 
etux.r.  Pcuje  and  Another, B.I 
M.  23  O.  3.   1  B.^P.pagei^li 

6.  A.  after  giving  a  life  estate  in cff- 
tain  copyholds  to  B.,  devised  as  Hi- 
lows:  <<  All  the  rest  of  my  Iii& 
tenements,  and  hereditaments,  ci- 
ther freehold  or  copyhold,  ^ 
soever  and  wheresoever,  sod  ib 
all  my  goods,  &c.  after peafmaki 
*Mfjust  debts  and  funeral  expats- 
I  give,  devise,  and  beqseadilk 
same  unto  my  wife  S.  C  BM 
that  under  this  devise  &  C  todti 
fee.  Denn  d.  Mellor  v.  Mmv 
Error,  M.  37  G.  3.    \  B,^  P.S 

7.  In  the  above  case  on  error  iid^ 
House  of  Lords,  it  was  held  ttf 
under  the  above  devise  S.CM 
only  an  estate  for  life.  Moan^ 
Denn  d.  Mellor,  T.  40  G.  3. 

IB.k^"^ 

8.  Devise  to  G.  L.  the  testotor'sto 

at  law  for  life,  and  from  andi^ 
his  death  to  C.  B.  her  heirs  asds- 
signs,  in  case  she  shall  surviresi 
outlive  the  said  G.  Z.  bot  tf 
Otherwise,  and  in  case  she  shiQi^ 
in  the  lifetime  of  the  said^.^ 
then  to  J.  L.  his  heirs  and  asss« 
for  ever:  held  that  the  deriiei 
C  jB.  was  a  contingent  refflsiii^ 
and  barred  by  a  fine  levid^ 
G.  X.  noe  d.  Planner  v.  &* 

w<>re,ilf.41  O.3.    2B.irP** 

9.  ft* 
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9.  Devise  '*  to  L.  S.  her  heirs  and 
assigns  forever,  but  if sheshall  hap- 
pen to  die  leaving  no  child  or  child- 
ren, lawful  issue  of  her  body  liv- 
ing at  the  time  of  h^r  death,  then 
to  F.  B,  and  his  heirs :"  held  that 
the  devise  in  fee'  to  L.  S.  was  not 
restrained  by  the  subsequent  words 
to  an  estate  tail,  and  that  the  de- 
vise over  to  F.  B.  was  a  good  ex- 
ecutory devise.  Doe  d,  Barnfield 
V.  Wetton,  M.  41  G.  3 

2  B.^  P.  page  324 

10.  A,  devised  all  his  estates  in  the 
county  of  />.  to  a  trusted  for  200  | 
years,   to  'the  use  of  the  trustee 
during  the  life  of  his  son  /.  S.  to 
preserve    contingent    remainders, 
nevertheless  to  permit  /.  S,  to  re- 
ceive the  rents  and  profits ;  and  af- 
ter his  decease  to  the  use  of  the 
first  son  of  the  said  /..  iS^.  to  be 
begotten  on  the  body  of  the  wo- 
man he  should  happen  to  marry, 
and  the  heirs  male  of  such  first  son, 
and  for  want  of  such  issue  to  the 
use  of  the  second,  third,  fourth, 
and  every  other  son  of  /.  5.  and 
the  heirs  male  of  their  bodies  in 
succession,  and  for  want  of  such 
issue  male,  tlien  to  the  use  of  his 
daughter  E.  S.  her  heirs  and  as- 
signs for  ever,  with  a  residuary 
clause  in  favour  of  J.  iSl ;  the-tes- 
tator  afterwards  made  a  codicil, 
whereby  he  devised  all  his  estates 
to  his  son  J,  S.  and  his  children 
lawfully  to  be  begotten,  with  power  [ 
for  him  to  settle  the  same  by  will  or 
otherwise  on  such  of  thcfm  as  he 
should  think  proper,  and  for  default 
of  such  issue,  then  to  his  daughter 
B,  8.  and  her  children  lawfully  to 
be  begotten  with  a  sin^ar  power, 


and  in  default  of  such  issue  to  J.  S. 
and  a  S.  equally  between  them  ; 
and  he  further  provided  that  a  set- 
tlement of  200^.  per  annum  should 
be  made  on  any  woman  whom  his 
son  should  happen  to  marry,  and 
that  his  estates  should  be  charge- 
able therewith.  At  the  time  of 
making  the  codicil  /.  S.  was  mar- 
ried, but  had  no  child:  held  that 
the  codicil  was  to  be  construed  in- 
dependent of  the  will  ;  and  that  un- 
der the  codicil  /.  S,  took  an  estate 
tail,  with  a  power  to  settle  the  es- 
tates on  all  or  any  of  his  issue  in  such 
wayas  he  should  appoint,  and  there- 
by determine  the  estate  tail  so  far 
as  it  should  be  inconsistent  with  such 
settlement.  Seale  v.  Barter,  T,  41 
G.  3.  2  B,  ^  P.  page  485 

1 1  •  Devise  to  testator's  first  son  by  his 
wife  gotten  or  to  be  begotten,  for 
life,  remainder  to  trustees  to  pre** 
serve  contingent  remainders;  re- 
mainder to  the  several  heirs  male 
of  such  first  son  lawfully  issuing, 
so  as  the  elder  of  such  sons,  and 
the  heirs  male  of  his  body  should 
always  be  preferred  and  take  be- 
fore the  younger,  and  the  heirs 
male  of  his  body;  remainder,  to 
the  testator's  second,  third,  fourth, 
and  all  and  every  other  son  and 
sons  for  their  several  and  respec- 
tive lives ;  remainder  to  trustees  to 
preserve,  &c.  remainder  to  the  se- 
veral heirs  male  of  their  several 
and  respective  bodies  lawfully  is- 
suing, so  as  the  elder  of  such  sons 
and  the  heirs  male  of  his  body^ 
should  be  always  preferred  and 
take  before  the  younger  of  the  same 
sobs,  and  the  heirs  male  of  his  and 
their  body  and  bodies ;  remamder 

2  Q  2  to 
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to  the  testator*s  first   and   other 
daughters  for  their  lives ;  remain- 
ders to  trustees,  &c. ;    remainder 
to  the  several  heirs  male  of  their 
several  and  respective  bodies  law- 
fully issuing,  so  as  the  elder   of 
such  daughters,  and  the  heirs  male 
of  her  body,  should   always  be 
preferred    and    take   before    the 
Ipunger  of  the  same  daughters  and 
the  heirs  male  of  her  and  their 
body    and  bodies.      There  were 
other  clauses  in  the  will,  by  which 
after  giving  an  estate  for  life  to  the 
iirst  taker,  the  testator  limited  to 
.trustees,    &c.,    remainder  to   the 
first  and  other  sons  of  such  first 
taker,  and  the  heirs  of  their  bodies, 
so  as  the  elder  of  such  sons,  and 
the  heirs  of  their  bodies   should 
always    be    preferred    before    the 
'   younger  of  the  same  sons  and  the 
heirs  male  of  their  bodies.     Held 
that  the  first  son  of  the  testator 
took    an    estate    tail.      Poole  v. 
Poole,  H.  44  G.  3. 

3  £.  ^P.  page  620 

12.  Devise  to  the  use  and  behoof  of 
the  testator's  niece,  S,  C  and  his 
two  nieces,  E,  G.  and  A,  C,  and 
the  survivor  and  survivors  of  them, 
aud  the  heirs  of  the  body  of  such 
survivor  and  survivors  as  tenants 
in  common  and  not  as  joint  te- 
nants. Held  that  under  this  de- 
vise S,  C,  E.  O,  and  A.  C,  took 
as  tenants  in  common.  Garland 
v.  Tfiotnas,  T.  44  G.  3. 

1  N.  R.  82 

13.  Testator  devised  to  A,  for  life, 
and  after  her  death  to  B.  for  life, 
and  at  the  decease  of  il.  and  B.  or 
the  survivor,  gave  all  his  •  real 
estate  to  C.  if  he  should  live  to  at* 


'  tain  21  ;  but  in  case  he  should  die 
before  that  age,  and  D.  should 
survive  him,  in  that  case  to  D.  if 
he  should  live  to  attain  21,  but 
not  otherwise;  but  in  case  boUi  C. 
and  D.  should  die  before  either  of 
them  should  attain  21,  then  to  J?, 
in  fee.  Held  that  C.  took  a  vested 
remainder.  Bromfieldy.Onwder, 
r.  45  0.3.  1  N.  R.p<^3l3 

14.  The  devisor  after  using  these  ia- 
troductory  words,    '^  as  touching 
such  worldly  and  personal  estates 
wherewith  it  has  pleased  God  to 
bless  me,  I  give  and  dispose  of  the 
same  in  the  following  manner" 
gave  an  estate  for  Kfe  to  his  wife 
in  all  his  freehold,  leasehold,  and 
copyhold,  and  after  her  death  gate 
"  all  his  lands,  houses,  &c.  in  man- 
ner following;"  to  A.  one  of  bts 
grandsons,  he  gave  *'  all  his  lands 
freehold,  copyhold,  aud  leasehold 
in  E,y*  and  proceeded,  *'  also  1 
devise  all  my  estate  freehold  and 
copyhold  in  H''  to   him;  to  B, 
another  g^ndson,  he  gave  all  his 
estate,  lands,  &c.  called  or  known, 
&c.,  with  500/. ;  and  to  C.  his  le- 
maining  grandson  and  his  heir  at 
law,  '^   the  house  I  now  live  in, 
with  all  the  lands,  &c.  belonging 
to   the    same,  and    also   all  my 
hpuses  dnd  lands  commonly  called 
or  known,  &c.,  and  also  5001" 
Held  that  A.  took  only  an  estate 
for  Ufe  in  remainder  in  the  devisor's 
estate  in  E.     Doe  d.   Wright  r. 
Chad,  T.  45  0.  3.       1  N.  R.  335 
15.  il.  being  seised  of  lands^  holden 
upon  leases  for  lives,  devised  to  £., 
his  brother,  all  his  real  and  free- 
hold estates,  subject  to  an  anniity 
to  his  mother  for  her  life,  **  hot  in 

case 
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trase  B.  should  die  befoi^  be  at- 
tained the  age  of  2 1  years,  or 
without  issue  living  at  his  death/' 

•  to  his  mother  for  erer.  A.  died ; 
B,  attained  the  age  of  21  years, 
and  then  died  widiout  issue.  Held, 
that  the  word  **  or'*  in  the  devise 
over  must  be  construed  as  **  and ;" 
and  that  the  mother  took  nothing 

•  upon  the  death  of  B,  Fairfield  d. 
Hawkesworth  and  OtherSy  v.  Mor-^ 
gan  and  Others  Dona,  Proc.  in 
Error,  M.  46  G.  3. 

2  N.  R.  page  38 
16*  A,  devised  a  bouse  to  his  mother 
for  life,  and  after  her  death  ^'  to 
the  eldest  son  of  E,  K.,  and  if  E, 
K.  should  have  no  male  heir,  then 
to  the  eldest  son  of  J.  K:*  He  also 
devised  copyhold  lands  '*  to  the 
eldest  son  of  E,  K,,  but  if  the  said 
E.  K,  should  have  no  male  heir, 
then  my  will  is  that  the  aforesaid 
lands  and  tenements  I  bequeath  to 
the  aforesaid  son  of  J,  JT.,  to  him 
and  his  heirs  for  ever."  But  if  the 
said  eldest  son  should  offer  to  sell 
or  mortgage  such  copyhold  lands 
and  tenements  aforesaid,  then  he 
gave  the  aforesaid  lands  and  tene- 
ments to  T,  C,  in  fee.  He  then 
gave  his  personal  estate  to  7*.  C, 
directing  him  "  to  be  at  the  charges 
of  taking  up  and  admitting  the  said 
eldest  son  as  afore-mentioned  to 
the  said  copyholds  out  of  the  said 
personal  estate,  and  in  the  name  of 
the  said  A'."  He  then  gave  the 
rents  and  profits  of  the  copyholds 
to  T,  C,  for  seven  years,  and  then 
•*  to  the  afore-mentioned  eldest 
son.  But  if  the  said  T,  C.  should 
die  before  the  end  of  the  seven 
years,  then  the  aforesaid  eldest  son 
.   of  the  K.'s  to  take  and  enjoj  the 


said  estate  forthwith  to  them  and 
their  heirs  for  ever."  Held,  that 
the  eldest  son  of  E.  K,  took  an 
estate  in  fee  under  this  will  in  the 
copyhold  premises.  Wright  v. 
Bond,  H.  46  G.  3. 

2  N.  R.page  125 

17.  Testator,  after  a  general  intro- 
ductory clause  *'  as  to  his  worldly 
estate,"  devised  to  his  wife  during 
her  natural  life  all  his  houses  in 
Swan-Lane ;  he  then  devised  seve- 
ral houses  without  words  of  in- 
heritance to  his  sons  T.  B,  and 
S.  B.,  and  after  the  death  of  his 
wife  he  gave  to  his  son  W.  B,  all 
those  his  three  houses  or  tenements 
situate  in  Swan-Lane,  in  the  tenure 
or  occupation  of  -4.  B.  and  C. ;  he 
likewise  gave  several  legacies  to  be 
paid  within  six  months  after  his 
death,  and  concluded  thus  :  '^  and 
I  charge  all  my  estates  both  real 
and  personal  with  the  payment  of 
the  above  or  afore-mentioned  le- 
gacies, and  I  appoint  my  beloved 
wife  and  my  son  T,  B,,  my  son 
S.  B.y  and  my  son  W.  B.,  execu- 
tors of  this  my  will ;  and  after  my 
just  debts  and  funeral  expences 
are  paid,  then  the  surplus  of  my 
effects,  both  real  and  personal,  to 
be  equally  divided  to  my  executors 
which  shall  be  then  living.".  Held 
that  W,  B,  only  took  an  estate 
for  life  under  the  devise  of  the 
three  houses  in  Swan^Lane  after  the 
death  of  his  mother,  notwithstand- 
ing the  words  of  charge,  &c. ;  but 
that  he  took  a  fee  in  one-fourth 
part  under  the  residuary  clause. 
Doe  d,  Briscoe  and  Others,  v. 
Clarke  and  Wife,  M.  47  G.  3. 

2  N.  R.  343 

18.  Devise  of  aH  the  testator's  real 

and 
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and  personal  estate  and  eflfects  to 
B.  V,  his  wife,  in  trust  for  the 
education  of  his  daughter  M.  V. 
till  !21,  and  in  case  of  the  death  of 
his  daughter  before  21,  the  whole 
of  his  said  estate  and  effects  to 
his  wife.  Testator  died,  leaving  B, 
V,  his  wife,  and  M,  V.  his  only 
child.  JS.  F.  died,  leaving  M,  V, 
also  her  only  child,  and  then  M. 
V,  died  under  age  and  without  is- 
sue. Held,  that  the  heir  of  JIf.  V. 
ex  parte  matemd  was  entitled  to  I 
succeed.  GoodtitU  d.  Castle  and 
Another  v.  White,  H.  47  G.  3. 

2  N.  R.  page  383 

ni.  Revocation, 
See  Estoppel,  No.  3. 

I,  A.  seised  in  fee  of  the  manors  of 
Stai^ford,  &c.,  and  also  of  the  ma- 
nors of  Swinford  and  South  Kil- 
worthy  entered  into  marriage  arti- 
cles to  secure  a  jointure  to  his  in- 
tended wife  upon  the  above  estates, 
and  to  make  provision  for  the 
younger  children,  and  agpreed  to 
settle  the  Stanford  estate  upon  his 
eldest  son  in  strict  settlement,  sub- 
ject to  part  of  such  jointure  and 
provision.  He  then  devised  th,ose 
estates,  in  case  he  should  happen  to 
die  witliout  issue,  and  subject  to 
such  jointure  as  he  might  make,  to 
the  lessors  of  the  Plaintiff  for  500 
years,  upon  the  trusts  therein  ex- 
pressed. Afterwards,  by  separate 
deeds  of  lease  and  release,  he  con- 
veyed first  the  Stanford  estate  to 
trustees  in  fee,  to  ihe  use  of  him- 
self in  fee,  till  the  marriage,  with 
divers  limitations  in  pursuance  of 
the  articles,  and  subject  to  a  term 
of  500  yeai*s  for  securing  part  of 
his  wife*s  jointure,  remainder  to  th^ 


use  of  himself  in  fee;  secondly,  tk 
Swinford  ^fbd  South  Kilwortk  a- 
tates  to  trustees  in  fee,  to  the  ve 
of  himself  in  fee  till  the  mairi^ 
to  the  use  and  intent  that  his  is- 
tended  wile  should  take  the  ockr 
part  of  her  jointure  thereout  if  ^ 
survived  him,  and  after  his  6aik 
remainder  to  trustees  for  500  job 
to  secure  such  joiptpre,  lesfouie: 
to  himself  in  fee.     He  afiennrti 
married  and  died  without  ram. 
Held,  that  the  will  was  rerd^cds 
to  both  estates  by  the  deeds  of  seOfe- 
ment,  though  they  were  couiiW 
with  the  provisions  of  the  wiU,  ad 
though  the  devisor  took  hack  Ik 
estate  he  parted  with  hytheast 
instruments.     Ooodiitle  d,  Ho^ 
and  Others  v.  Otwaif,  M.  37  6.1 

I  B.  4r  P.poseSii 

2.  Held  also,  that  the  latter  est* 
was  not  excepted  from  this  revoo- 
tion  by  the  circamstance  of  & 
conveyance  of  that  estate  to  tie 
trustees,  being  merely  for  the  ps- 
pose  of  creatii^  a  term  to  sue 
the  wife's  jointure.  Und.  iii^ 

3.  If  a  testator  have  executed  a  k- 
vise  of  lands  in  the  presesoc^ 
three  witnesses  to  two  penoasr 
joint  tenants  in  fee,  aftenm^ 
strikeout  the  name  of  one  of  :k 
devisees,  and  there  be  no  lepdhfr 
cation,  the  erasure  will  only  o^ 
rate  as  a  revocation  of  the  vilf* 
tanto.  Larkint  v.  Larktu,  H.^ 
0.3,  3JB.*P.16.Iff 

4.  If  a  testator  after  having  nadeli 
will  levy  a  fine  to  such  uestf  ii 
shall  by  deed  or  will  appoint;  ^ 
die  without  making  any  Devdi 
4^  will  made  prior  to  the  fine  ii  ^ 
yoked  theieby.  Dps  d.  2)^' 
flfAwi<f«.*7C.a     2K.lL*i 

DIPWJW 
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DIPLOMA, 

See  Evidence,  ii.  32. 

DISCONTINUANCE, 
See  Right,  Writ  of,  No.  4.  6. 
1 .  Assumpsit  against  three ;  two  plead- 
ed a  debt  of  record  by  way  of  set- 
off; the  Plaintiff  replied  nul  tiel 
record,  and  gave  a  day  to  the  two 
Defendants,  but  entered  no  sug- 
gestion respecting  the  third :  held 
on  demurrer,  that  the  action  being 
discontinued,  judgment  must  be . 
given  against  the  Plaintiff,  even 
though  the  Defendant's  plea  were 
bad.  Tippet  and  Others  v.   May 
and  two  Otiiers,  E.  39  G.  3. 

\B.8fP.pageA\\ 

2.  The  Plaintiffs  as  executors  having 
sued  one  of  the  co-obligors  on  a 
joint  and  several  bond  in  K.  B.,  to 
which  usury  was  pleaded,  suffered 
a  nonsuit,  and  brought  a  second 
action  against  another  co-obligor 
in  C.  B.  in  which  the  case  having: 
gone  off  pro  defectu  juratorum, 
they  brought  a  third  action  against 
all  three  co-obligors,  in  order  to 
exclude  the  evidence  of  one  upon 
the  usury,  and  moved  to  discon- 
tinue the  second   action,  without 
costs;. but  the  Court  would  only 
allow  them  to  discontinue  on  pay- 
ment of  costs.   Melhuish  and  Ana- 
ther,  Executors    of  R.    Hole,  v. 
Maunder,  M.  46  G.  3.  2  N.  R.  72 

3.  If  Defendant  demur  in  replevin 
without  adding  an  avowry  and 
prayer  of  return,  it  is  no  discon- 
tinuance. Serres  and  Wife  v.  Dodd, 
E.  47  G.  3.  2  N.  R.  405 

DISTRESS, 
*ee  Replevin,  No.  6.  Rate,  No.  4. 
L  landlord  may  distrain  fot  the  rent 


of  ready  furnished  lodgings.  New- 
man V.  Anderton,  T,  46  G.  3. 

2  N.  R.  page  224 

DISTRINGAS, 

&«  Partners,  No.  3.  Practice,!. 
3,  4.  vi.  3. 

DISTURBANCE, 
See  Time,  No.  2.    Toll. 

DOMICILE. 

I.  Personal  property  follows  the  per- 
son of  the  owner,  and  in  case  of 
his  decease  must  be  distributed  ac- 
cording to  the  law  of  the  country 
in  which  he  was  domiciled  at  the 
time  of  his  death,  without  regard 
to  the  actual  situation  of  the  pro- 
perty. Bruce  v.  Bruce,  Dom, 
Proc,  AprU  1790. 

2  B.^P.  229.  notis. 

2.  A  person  born  in  Scotland,  having 
gone  out  to  India  in  the  service  of 
the  East  India  Company,  and  hav- 
ing died  there,  it  was  held  that  In- 
dia was  the  place  of  his  domicile. 

t6id.  Und, 

3.  For  the  place  where  a  man  is,  shall 
primd  facie  be  taken  to  be  the  place 
of  his  domicile.  ibid,  ibid, 

4.  But  if  such  person  had  gone  to  In- 
dia in  the  king's  service,  or  for  any 
temporary  purpose,  it  seems  that 
the  domicile  of  his  birth  would 
not  have  been  altered,     ibid,  ibid, 

5.  Mere  intention  to  return  to  his  na« 
tive  country  at  some  future  period, 
is  not  sufficient  to  prevent  the 
change  of  domicile  if  the  person  die 
before  such  intention  be  put  in  ex- 
ecution, ibid.  ibid. 

DOWER, 
il.  seised  in  fee,  devised  to  jB,  his  son 

for 
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for  life,  remaiDdcr  to  the  heirs  of 
his  body  in  tail,  remainder  to  his 
own  three,  daughters  and  their 
heirs;  on  the  death  of  il.,  B,  en- 
tered and  became  seised  of  all  A.^s 
lands,  and  by  deed  between  him- 
self and  his  mother,  assigned  to  her 
the  possession  of  a  third  part  of  all 
the  premises,  to  hold  to  her  and 
her  assigns  for  her  life,  as  if  she 
had  been  in  possession  of  the  same 
by  virtue  of  a  writ  of  dower,  and 
appointed  C.  and  Z>.  attomies,  to 
enter  and  give  livery  and  seisin  of 
.one  full  third  part;  and  the  in- 
dorsement of  the  deed  stated,  that 
C.  and  D,  delivered  seisin  of  ali 
the  premises  to  the  mother,  to  hold 
according  to  the  uses  and  inten- 
tions of  the  deed.  B.'s  mother 
having  become  seised  of  an  undi- 
,  vided  third  part  of  all  the  lands, 
and  during  her  life  B.  levied  a  fine 
sur  conusance  de  droit  come  ceo, 
with  proclamations  of  the  whole 
of  the  premises,  and  suffered  a  re- 
covery, and  died  leaving  no  issue, 
but  having  devised  away  all  the 
lands  of  A.  to  a  stranger:  held, 
that  the  deed  between  B.  and  his 
mother,  and  the  livery  made  there- 
on, was  a  good  assignment  of  dow- 
er to  her;  and  therefore  the  fine 
and  recovery  suffered  by  B,,  and 
non-claim  within  five  years  after 
the  death  of  B.  did  not  bar  the 
remainder  in  fee  to  the  daughters 
of  il.  in  that  one-third  part  which 
B.'s  mother  had  in  dowry  at  the 
time  of  such  fine  and  recovery. 
Rowe  V.  Power,  Sfc,  in  Error,  M, 
46  G.  3.  2  N.  R.  1 


E. 

EAST  INDIA  COMPANY, 

See  Illegal  CoNTRACTyNo.  5.  Iv- 
suRANCBy  L  14.  ii.  20.  iv.  2. 
Trade. 

I.  The  exclusive  right  of  trading  to 
the  East  Indies  granted  to  the 
East  IjuUa  Company  by  9  &  10 
W.  3.  has  never  been  pnt  an  end 
to,  and  every  infringement  of  it  is 
a  public  wrong.  Camden  and 
Others  V.  Anderson,  in  Error,  E, 
38  Q.  3.  I  B.  4-  P,  page  272 

%  Though  such  parts  of  9  &  10  ff.  3. 
as  inflicted  penalties,  &c.  were  re- 
pealed by  33  O.  3.  c.  52.;  and 
though  the  latter  act  says,  ''no  acts 
or  parts  of  acts  thereby  repealed 
shall  be  pleaded  or  set  up  in  bar  of 
any  action,"  Sec,  yet  it  is  competent 
to  underwriters  who  haye  sabscrib- 
ed  policies  on  ships  tradmg  to  the 
East  Indies  in  contraviention  of  9 
&  10  TT.  3.  to  avail  themselves  of 
the  illegality  of  such  trading,  in 
an  action  brought  on  the  policies. 

ilrid,  ibid, 

3.  The  sales  of  the  East  India  Com- 
pany being  subject  ta  a  regulation 
that  any  buyer  not  making  good 
the  remainder  of  his  purchase-mo- 
ney en  or  before  the  day  limited 
for  such  payment,  should  forfeit 
the  deposit,  **  and  should  be  ren- 
dered incapable  of  buying  again  at 
any  future  sale  until  he  should 
have  given  satisfaction  to  the  Court 
of  Directors:''  held,  that  the  term 
satisfaction  must  be  construed  to 
mean  pecuniary  compensation  for 
the  non-performance  of  his  agree- 
ment to  pay  on  th^  appointed  day, 

and 
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and  that  a  buyer  having^  made  de- 
fault on  the  day,  but  afterwards, 
within  a  future  time  given  to  him 
by  the  E€ut  India  Company,  paid 
the  remainder  of  the  purchase-^mo- 
ney  with  interest,  might  maintain 
an  action  against  the  E(Ut  India 
Company  for  refusing  to  allow  him 
to  become  a  bidder  at  their  sales, 
such  sales  being  by  9  and  10  TT.  3. 
c.  44.  s.  69.  declared  to  be  public 
and  open  sales.  EagUton  v.  Ea»t 
India  Company  ^  H.  42  O,  3. 

3B.^  P.  page  65 
4.  Qattre.  Whether  since  the  passing 
of  13  G.  2.  c.  26.  which  regulates 
the  deposits,  forfeitures,  and  inca- 
pacities of  bidders  at  the  tea-sales 
of  the  East  India  Company,  the 
East  India  Company  can  make  or 
enforce  any  other  regulations  af- 
fecting those  sales  than  such  as  the 
act  of  parliament  has  enacted  ? 

ibid.  Ufid. 

EAST  INDIES^. 
See  India.    . 

EFFECTS, 
See  Embezzlement. 

EJECTMENT, 
See  Action  on  the  Case,  No.  !• 
Costs,  iii.  3.    Dower.    Limita- 
tions of  Actions,  No.  1.  Mort- 
gage. 

1 .  Service  of  a  declaration  in  eject- 
ment on  one  of  two  tenants  in  pos- 
sion  is  good  service  on  both. 
Doe  d.  Bailey  v.  Roe,  H.  39  O.  3. 

I  B.^P.  369 

2.  The  mere  acknowledgment  of  the 
wife  of  the  tenant  in  possession 
that  she  has  received  a  declaration 
in  ejectment  will  not  bind  her  hus- 


band.    OoodHtle  d.  Read  v.  Bad- 
HHe,  H.  39  O.  3.  IB.*  P.p.  384 

3.  Service  of  a  declaration  in  eject- 
ment upon  a  person  appointed  by 
the  Court  of  Chancery  to  manage 
an  estate  for  an  infant,  is  not  suf- 
ficient. GoodHtk  d.  Roberts  and 
Wife  ▼.  BadtUle^  H.  39  G.  3. 

1  B.  *  P.  385 

4;  If  a  declaration  in  ejectment  be 
served  upon  a  tenant,  and  his  land- 
lord be  admitted  to  defend,  the 
Plaintiff  can  only  recover  such 
premises  as  the  tenant  is  proved  to 
be  in  possession  of.  Fenn  d. 
Blanchard  v.  Wood,  M.  37  O.  3. 

\B.^P.  673 

5.  Service  of  a  declacation  in  eject- 
ment on  the  wife  of  the  tenant  in 
possession  at  his  house  is  sufficient. 
Boe  d.  Baddam  v.  Roe,  M.  40 
G.3.  2  B.^P.55 

6.  Affidavitof  service  of  a  declaration 
in  ejectment  made  by  a  person 
who  saw  the  declaration  served, 
and  heard  it  explained  to  the  te- 
nant in  possession,  is  sufficient  to 
entitle  the  Plaintiff  to  judgment 
against  the  casual  ejector.  Good. 
Htle  d.  WanUen  v.  Badtitle,  H.  40 
G.  3.  2  B.  4-  P.  120 

7.  A  copyholder  demised  his  copy- 
hold to  /.  S.  to  hold  for  one  year* 
and  at  the  end  thereof,  from  year 
to  year,  for  13  years  more,  in  all 
14  years,  if  the  lord  would  grant 
licence,  but  so  as  not  to  create  a 
forfeiture;  and  covenanted  that 
the  lessee  should  quietly  enjoy 
during  the  term  aforesaid ;  and  the 
lease  contained  many  covenants 
and  provisos  applicable  only  to  a 
lease  for  years.  Ailer  the  expira- 
tion of  th«  first  year,  the  copyhold 
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wai  puichased  by  thelonl,BDd  snr- 
midered  to  a  Uuslee  (or  him,  who 
immediately  gave  a  refpilar  notice 
to  quit  to  /.  &  no  licence  to  let 
having  been  obtained :  held,  that 
upon  the  expiration  of  the  notice, 
(he  trnitee  might  naintun  an  ac- 
tion of  ^ectment,  thotig;h  the  coo- 
tenta  of  the  lease  were  known  to 
the  lord  before  be  completed  his 
purchase,  and  though  the  covenant 
of  the  vendor  agaiuBt  incumbrancei 
contained  an  exception  of  the  aub- 
sisting  leases  under  which  the  te- 
nants then  held.  Lufkiav.NumH, 
H.*tG.  3.        1  ^.'R.^age  163 

8.  Service  of  a  declaration  in  eject- 
ment, by  nailing  it  on  the  barn- 
door of  the  premises,  in  which 
bam  the  tenant  had  occasionally 
slept,  there  being  no  dwelliag- 
bovse,  and  the  tenant  not  being  to 
be  fiaund  at  his  last  place  of  abode, 
was  allowed  to  be  good  tervice- 
Fai»  d.  Buckle  v.  Rog,  T.  45 
a.  3.  1  N.  R.  293 

9.  The  Court  held  service  (rf  a  deda- 
ration  in  ejectment  on  the  wife  of 
the  tenant  in  possession  sufficient, 
l^ovided  it  oould  be  shown  that 
the  wife  lived  with  her' husband. 
Jmny  d.  Preito*  v.  CiUls,  T.  45 
0.  3.  1  N.  R.  308 

10.  A  declaration  in  ejectment  con- 
tained two  demises  by  two  difie- 
rent  lessors  of  two  distinct  undi- 
vided thirds  ;  judgment  was  given 
that  the  Plaintiff  "  do  recover  his 
said  terms."  On  error  it  appeared 
from  the  facts  stated  on  abill  of  ex- 
ceptions to  the  Judge's  directions 
on  a  point  of  law,  that  the  eject- 
ment respected  only  one  undivided 
third:  beldi  well  enough  on  this 


menAf  where  the  pmnt  was  <n!i 
raiwd  by  bill  of  Exceptioni.  An 
T.  Power,  ^.  M  Emr,  U.  tA 
G.  3.  2N.  Rpogtl 

II.  SatMe,   that  it  would  be  «d 
amogfa  even  on  spedal  vsdict. 

IS.  If  tipon  notice  to  qnit  girai  ui 
tenant,  hfegirea  notice  to  his  mdct- 
tenanU  to  qnit  at  the  same  tiat, 
and  upon  the  eocpiration  of  tbe» 
tice  ha  qnits  so  much  as  it  oca-  ^ 
pied  by  himself,'  bat  his  nndn- 
tenants  rsfute  to  quit,  an  ejectne*  | 
may  still  be  maintained  agiitS 
him  for  ao  mnch  as  bis  nnder-ie- 
naats  have  not  grvennp.  Ami- 
TKsjs,  M.  47  O.  3.      2  N.  B.  ffl 

ELECTIONS, 
iSm  Pleading,  t.  25.    TaEiTUc 


Sei  AoREEM BNT,  No.  4,  5.    Isir- 
SANCE,  iii.  5.   Sbahan's  W:icit, 

No.  4. 

EiMBEZZLEMENT, 

Su  Indictusnt,  No.  6, '. 
Exchequer  bills  purchased  bj  ik 
Bank  fbr  a  good  considentin 
Enit  Hgned  in  the  name  of  the  *•- 
ditor  of  the  Exchequer  by  i  F"' 
son  not  legally  authorized,  an  k- 
curities,  or  at  least  efiecb  viAii 
the  meaning  of  the  15  G.  3.  c  tl 
t.  12.:  and  if  a  servant  of  At 
Bank  embezzle  such  bilk,  be  uy 
be  convicted  of  felony  midei  tLs 
statute.  Rex  v.  AikU,  S. » 
0.3.  IN.R! 

£NEin> 
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ENEMY, 

See  Bankrupt,  i.  2. 

1.  A  native  of  a  foreign  state  in  amity 
with  this  country  taken  in  an  act  of 
hostility  on  board  an  enemy's  fleet, 
and  brought  to  England  as  a  pri- 
soner of  war,  is  not  disabled  Arom 
suing  while  in  confinement  on  a 
contract  entered  into  as  a  prisoner 
of  war.  Sparenburghy.Bannatyne, 
M.  38  G.  3.      \B.^  P.  page  163 

2.  The  Court  refused  to  allow  judg- 
ment to  be  entered  on  an  old  war- 
rant of  attorney,  it  appearing  by 
the  PlaintifTs  affidavit  that  she  was 
resident  in  an  enemy's  country. 
De  LuneviUe  v.  PhiUipi,  H.  46 
G.d.  %  N.  R.  97 

ERROR, 
See  Bail,  i.  21.  v.     Exchequbr- 
Chamber,  Court  OF.  Interest 
OF  Money,  No.  4. 

ERROR.  WRIT  OF, 
See  Bail,  V.     New  Trial,  No.  1. 
Practice,  x.  Prisoner,  No.  2. 

1.  The  teste  of  a  writ  of  error  need 
not  be  on  a  seal  day.  Hill  v.  Tehb, 
T.  45  G.  3.  1  N.  R.  298 

2.  A  writ  of  error  may  be  made  re- 
turnable before  the  day  on  which 
the  judgment  is  actually  signed,  if 
the  writ  of  error  and  judgment  are 
of  the  same  term.  ibid,  ibid. 

ESCAPE, 

See  Bail,  i.  8.  Evid|£ncb,  ii.-4.  1 1. 
25,  26.  Pleading,  v.  3,  4.  20, 
21. 

1 .  If  a  sheriff's  officer  having  taken 
a  prisoner  in  execution,  permit  him 
to  go  about  with  a  follower  of  his 
before  he  take  him  to  prison,  it  is 


an  escape.    Benkm  v.  Suti&n^  E. 
37€?.  3.  I  B.^  P.  page  24 

2.  Quarey  Whether  it  would  not  have 
been  an  escape  also  if  the  officer 
himself  had  accompanied  him. 

ibid.  Md. 

3.  The  sheriff baving  anrested  a  party, 
permitted  him  to  go  at  large  with- 
out taking  a  bail  bond,  rotumed 
cepi  corpus,  and  before  the  expira- 
tion of  the  rule  to  bring  in  the 
body  put  in  bail*  held,  that  he  was 
not  liable  either  to  an  action  of 
escape  or  false  return.  Pariente 
V.  Phmbtree,  M.  40  G.  3. 

IB.^P.  35 

4.  If  after  the  commencement  of  an 
action  of  escape  against  the  sheriff 
for  not  taking  a  bail  bond,  gooA 
bail  be  put  in  and  justified  in  the 
room  of  bail  before  put  in,  who  by 
the  practice  of  the  Court  ^fere  a 
mere  nullity,  the  Plaintiff  cannot 
recover.  AUingham  v.  Flower,  T. 
40  G.  3.  2B^ P.  246 

■ 

ESTOPPEL, 

See  Bond,  No.  7.  Covenant,  No.  8. 

Slave. 

1.  Debt  on  bond  conditioned  for  the 
perfonnance  by  R.  J.  of  all  the  co- 
venants on  his  part  mentioned  in  a 
certain  indenture  bearing  even  date 
with  the  bond,  made  or  expressed 
to  be  made  between  the  Plaintiff 
and  the  said  R.  O.  Plea,  that  be- 
fore the  execution  of  the  bond  it 
was  agreed  that  the  Plaintiff  should 
grant  to  12.  G.  a  lease  under  cer« 
tain  covenants,  and  that  the  De- 
fendant should  enter  into  a  bond 
as  a  surety  for  the  performance  of 
those  covenants  ;  that  the  Deft n- 
daot  did  accordingly  enter  into  the 

bond 
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bond  on  whicli  the  action  was 
brought,  and  that  the  indenture 
mentioned  in  the  condition  thereof 
is  the  lease  so  agreed  upon  and  no 
other,  but  that  the  said  lease  never 
was  executed :  held  on  demurrer, 
that  the  Defendant  was  estopped 
by  the  condition  of  the  bond  from 
pleading  this  matter.  Hosier  y. 
SearU,  AT.  41  G.  3. 

2  J5.  ^  P.  page  299 

2.  Defendant  is  estopped  by  the  re- 
cognizance of  bail  entered  into  for 

'  him  by  the  name  in  which  he  is  sued, 
from  pleading  a  misnomer,  though 

'  he  himself  be  no  party  to  the  re- 
cognizance. Meredith  y.  Hodges^ 
T.  47  G.  3.  2  N.  R.  453 

3.  A  testator  having  devised  his  lands, 
suffered  a  recovery  thereof,  in 
which  as  well  as  in  the  deed  to 
make  a  tenant  to  the  prcecipe,  the 
tenant  was  CdXied  Edward,  his  real 
name  being  Edmund,  In  eject- 
ment by  the  heir  at  law  against  the 
devisee?:  held,  that  the  recovery 
was  good  by  estoppel,  against  the 
testator,  and  all  persons  claiming 
under  him,  and  that  the  will  there- 
fore was  revoked  thereby.  Doe  d. 
Lushington  v.  Bishop  of  Landaff 
and  Others  J  T.  47  G.  3.  'Z  N.  R.  491 

EVICTION, 

See  Money  had  and  received. 

No.  6. 

EVIDENCE, 

See  Action  on  the  Case,  No.  4. 
Agreement, No.  2. 6.  Arbitra- 
tion, No.  4.  Bte-Laws.  Costs. 
i.  12.  Damages.  Detinue. 
Ejectment,  No.  4.  Inquiry, 
Writ  or.  No.  I.     Insurance, 


i.  9.  Limitation  of  Actions, 
No.  2.  Misnomer.  Money  had 
and  received^  No.  10.  New 
Trial,  No. .3.  Payment,  No.  3. 
Payment  of  Monet  into 
Court,  No.  2.  5,  6i  8.  Plead- 
ing, V.  28.  36.  Practice,  if. 
Release,  No.  2.  Stamps,  No.  5. 
Tithes,  No.  6,  7.  Variance. 
Venue,  No.  6. 

I.  Ofihe  Competency  of  Wiines$es. 
II.  Of  the  Evidence  of  parHadar 
^  Facts  or  Averments, 
III.  Of  Stamps. 

I.  Of  the  Competency  of  Witnesses. 

1.  A  bond  having  been  executed  by 
A.  and  attested  by  one  witness, 
was  carried  into  an  adjoining  room 
and  shown  to  B,,  who  was  desired 
to  attest  it  also,  which  he  accord- 
ingly did  in  the  presence  of  A. : 
held  that  B.  was  a  good  witness  to 
prove  the  execution.  Parke  v. 
Mears,  T.  40  G.  3. 

2B.^  P.pagelM 

2.  A  person  whose  name  is  forged  as 
drawer  of  a  bill  is  not  a  competent 
witness  to  disprove  an  indorsement 
on  the  bill  made  by  the  party  who 
forged  it,  respecting  the  payment 
of  interest  upon  that  bill.  Rexy. 
Crocker,  M.  46  G.  3.     2  N.  R.  87 

3.  In  an  action  of  trespass  against  the 
sheriff  for  taking  the  goods  of  A, 
in  execution  for  the  debt  of  B,, 
where  the  question  was  whether 
the  goods  had  been  previously  as- 
signed by  J9.  to  il.  or  not,  B.  was 
held  not  to  be  a  competent  witness 
to  disprove  the  assignment  to  A. 
Bland  v.  Ansley  and  Others,  M, 
47  G.  3.  2  N.  R.  331 

4.  Id 
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4.  Id  an  .action  on  a  policy  of  insur- 
ance on  goods  from  London  to 
Emden,  where  the  ship  was  lost  by 
putting  into  the  Texel;  held,  that 
the  captain  as  part  owner  of  the 
ship,  was  a  competent  witness  to 
prove  that  the  ship  originally  sailed 
on  the  voyage  insured  by  the  di- 
rection of  the  owners  of  the  goods, 
though  not  to  prove  that  the  de- 
viation was  justified  by  necessity. 
De  Symonds  v.  De  La  Cour,  M.  47 
G.  3.  2  N.  R.  374 

II.  0/*  the  Evidence  of  particular 
Facts  or  Avetmenti, 

1.  Delivery  of  an  attorney's  bill  is 
conclusive  evidence,  on  a  taxation 
by  the  prothonotary,  against  an 
increase  of  charge  in  a  subsequent 
bill  on  any  of  the  items  contained 
in  the  first;  and  strong  presump* 
tive  evidence  against  any  addi- 
tional items.  Loueridge  v.  Botham^ 
E.'dl  G.3.  1  B.^P.'49 

2.  In  an  action  on  an  attorney's  bill, 
the  Nisi  Prius  roll  is  good  primd 

.  facie  evidence  that  the  action  was 
not  commenced  till  the  expiration 
of  a  month  after  the  delivery  of 
the  bilU  Webb  v.  Pritckett,  E. 
38  G.  3.  I  B.  ^  P.  263 

3.  Payment  of  money  into  Court  is 
an  admission  of  a  legal  demand 
only.  Ribbons  v.  Crickett,  E.  38 
G.  3.  IB.  *P.  264 

4.  In  escape  against  the  8l^erifi*if  the 
Plaintiff  aver  in  his  declaration, 
that  J,  S,  was  arrested  "  under  a 
writ  indorsed  for  bail  by  virtue  of 
an  affidavit  now  on  record,"  he 
must  produce  the  affidavit  in  evi- 
dence, though  the  latter  part  of 
the  averment  was  unnecessary. 
Webb  v.  Heme  and  Another  she- 


riff  of  Middlesex,  T.  38  G.  3. 

.    I  B.^  P.page^Sl 

5.  Secus  if  the  declaration  only  state 
that  a  writ  was  sued  out,  indorsed 
for  bail.  Setnb.  ibid.  282 

6.  If  the  abandonment  of  a  contract 
be  made  the  ground  of  an  action, 
it  is  not  competent  to  the  Plaintiff 
to  shovr  that  a  contract  has  existed 
and  been  abandoned  without  prov- 
ing the  specific  contract.  Walker 
V.  Constable,  T.  38  G.  3. 

IB.^P.  306 

7.  In  debt  on  bond  if  one  of  the  at- 
testing witnesses  be  dead,  and  the 
other  beyond  the  process  of  the 
Court,  it  is  sufficient  to  prove  the 
handwriting  of  the  witness  that  is 
dead.  Adam  and  Wife  Executrix 
V.  Kerr,M.  39  G.  3.  1  B,  ^P.  360 

8.  Qtf.  Whether  evidence  of  a  custom 
in  Jamaica  to  execute  bonds  by 
substituting  a  mark  with  a  pen  for 
a  seal,  be  admissible  in  support  of 
a  declaration  on  a  bond  sealed, 
&c,  ?  t^.    ibid, 

9.  Evidence  that  the  homage  has  been 
accustomed  to  assess  a  certain  sum 
of  money  as  a  heriot  upon  aliena- 
tion, and  that  such  assessment  has 
always  been  made  with  reference 
to  the  best  chattel  of  the  tenant, 
will  not  support  an  avowry  for  a 
heriot  in  kind  upon  alienation. 
Parkin  v.  Radcliffe,  E.  39  G.  3. 

IB.^P.  393 

10.  Evidence  of  a  custom  for  the  lord 
to  have  the  best  beast  or  good  on 
the  tenant's  death,  will  not  sup- 
port a  justification  by  him  for 
taking  the  best  beast.  Adderly  v. 
Hart,  T.  4  G.  1. 

\B.8fP.  394  tn  notis. 

1 1.  To  debt  for  an  escape.  Defendant 

pleaded 
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pleaded  a  voluntary  return  and  safe 
keeping  since;  Plaintiffin  his  repli- 
cation admitt^  the  rolontlir^  re« 
torn,  but  alleged  that*afterw^u!d8, 
and  after  notice  of  the  escape,  the 
prisoner  escajped  again;  this  the 
Defendant  traversed :  held  that  it 
was  not  sufficient  for  the  Plaintiff 
merely  to  prove  a  notice  of  escape, 
and  subsequent  escape,  but  that  he 
must  also,  in  order  to  maintain  the 
action,  prove  the  first  escape  alleg- 
ed in  his  declaration.  Griffiths  v. 
EyUs,  E.  39  O.  3. 

1  B.SrP.page4\B.n. 
IQi  Evidence  that  the  parishioners 
have  treated  with  the  proprietor  of 
tithes  f6r  a  composition  is  not  suf- 
ficient to  establish  his  possession  of 
the  tithes  in  an  action  on  the  2  &  3 
Ed.  6.  c.  13.  Wyburdv,  Tuck,  T. 
39  G.  3.  1  A  4-  P.  458 

13.  If  a  PlaintifTs  attorney  previous 
to  bringing  an  action  for  a  distress 
under  the  warrant  of  a  magistrate 
make  out  two  papers  precisely  si- 
milar, purporting  to  be  demands  of 
a*  copy  of  the  warrant  pursuant  to 
the  24  Q,  2.  c.  44.  s.  6.  and  sign 
both  for  his  client,  and  then  deliver 
one  to  the  Defendant,  the  other 
will  be  sufficient  evidence  at  the 
trial.  Jory  v.  Orchard,  M,  40 
G.  3.  2  ^.  ^  P.  39 

14.  If  ii.  agree  to  acknowledge  an 
old  warrant  of  attorney  given  by 
him  *'  so  as  to  enable  B,  to  enter 
up  judgment  thereon,"  judgment 
may  be  entered  up  under  a  Judge's 
order  without  an  affidavit  of  the 
subscribing  witnesses.  Laing  v. 
Raine,  H.  40  G,  3.     2  5.^  P.  85 

15.  A  copy  of  an  attorney's  bill,  the 
original  of  which  has  been  deli- 


vered to  the  Defendant,  may  be 
admitted  in  evidence  without  proof 
of  notice  to  prodtfce  the  original. 
Anderson  v;  May,  T.  40  G.  3. 

2  B.  ^  P.  page  221 

16.  And  is  condosive  as  t6  the  rea- 
sonableness of  the  items,         ihid, 

17.  If  a  bill  of  particulars  state  the 
Plaintiflfs  demand  to  be  for  goods 
sold  and  delivered  to  the  Defend- 
ant, no  evidence  can  be  received 
of  goods  sold  by  the  Defendant  as 
agent  of  the  Plaintiff.  HoOand  v. 
Hopkins,  T.  40  G.  3.  2  B.  4-  P.  243 

18.  Evidence  to  the  character  of  a 
Defendant  is  not  admissible  upoa 
the  trial  of  an  information  in  the 
Exchequer  for  penalties.  The  At- 
tomey^Generai  v.  Bowman,  Sit- 
tings  ai  Westminster,  coram  Eyrt, 
Ch.  B.  16th  7ttii6  1791. 

2B.^P.  532  in  not, 

19.  If  a  Defendant  give  in  evidence 
an  answer  in  Chancery  of  the 
Plaintiff  it  will  not  entitle  the 
Plaintiff  to  avail  himself  of  any 
matters  contained  in  sucfaf  answer, 
which  are  only  stated  as  hearsay. 
Semb,  Roe  d,  PeUatt  v.  Ferrars, 
M.  42  G.  3.  2  B.  4-  P.  542 

20.  No  parol  evidence  can  be  re- 
ceived to  explain  an  agreement  in 
which  there  is  no  latent  ambiguity. 
(See  Agreement,  1 ,  2.)  Coker  v. 
Guy,  M.  42  G.  3.     2  B.  4-  P.  565 

21.  il.  devised  his  estates  at  LuskiU 
in  the  county  of  Wilts,  and  Heame 
and  Buckland  in  the  county  of 
Kent, ''  to  his  son  in  fee;"  at  the 
time  of  the  devise  A,  had  lands  in 
the  parish  of  Heame,  and  also  in 
the  several  parishes  of  C,  W,,  S,, 
R.,  and  S,,  all  which  he  purchased 
by  one  contract  of  one  person  and 

used 
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used  to  call  hi9  **  Heame  estate,*' 
or  ''  Heame  Bay  estate/'  the 
estate  at  Luskill  in  Wilts fSiud  also 
a  farm  called  Buckiand  farm  in 
Kent,  were  sold  before  the  testa- 
tor's death,  and  at  the  time  of  his 
death  he  had  no  estate  in  Kent, 
except  that  which  lay  in  the  parishes 
oi  Heame,  C,  W,,  5.,  R.,  and  S. 
Qu,  Whether  the  above  facts  were 
admissible  in  evidence  to  show  that 
the  testator  intended  to  pass  the 
land  in  the  several  parishes  of  C, 
W.,  S,,  R,,  and  S,,  as  well  as  that 
in  the  parish  of  Heame  ?  Whit- 
bread  v.  May,  M.  42  G.  3. 

2  -B.  ^  P.  page  593 

22.  In  trover  for  the  certificate  of  a 
ship's  registry,  the  certificate  may 
be  proved  by  the  production  of  the 
registry,  from  which  it  was  copied, 

.  though  no  notice  has  been  given  to 
produce  the  certificate  itself.  Bu- 
cher  V.  Jarratt,  E.  42  G.  3. 

3B.^P.  143 

23.  The  prison  books  of  the  Fleet 
'     and  King's  Bench  prisoiis,  though 

admissible  evidence  to  prove  the 
period  of  the  commitment  and  dis- 
charge of  a  prisoner,  are  not  ad- 
missible to  prove  the  cause  of  his 
commitment  Salte  v.  Thomas, 
T.42  0.3.  3J9.  ^P.  188 

24.  Policy  of  insurance  on  a  ship  war- 
ranted American.  To  negative  this 
warranty  a  sentence  of  condemna- 
tion of  a  French  court  at  St.  Do- 
mingo was  given  in  evidence,  which 
began  thus:  "  Condemnation  of 
the  English  ship  Mount  Vernon. 
Extracted  from  the  books  of  the 
office  of  the  provisional  tribunal 
respecting  prizes  established  at  St. 


Domingo,  We  P.  P.  Judge,**  &c. : 
and  after  stating  that  the  ciroum- 
stances  of  papers  having  been 
thrown  overboard,  the  captain  and 
supercargo  having  abandoned  the 
ship,  the  captain  being  a  Portu-^ 
guese,  without  a  certificate  of  his 
naturalization,  and  the  United 
States  in  their  last  treaty  with 
England,  having  sufiered  to  be 
added  to  the  articles  which  had  be- 
fore been  considered  as  contra- 
band of  war^  staves,  &c.  were  suf- 
ficient motives  to  condemn  the  said 
t  shipi  condemned  the  same  as  pro- 
perty belonging  to  the  captor. 
Held,  that  this  sentence  was  con- 
clusive evidence  that  the  ship  was 
not  American,  Baring  v.  Clagett, 
T.  42  G.  3.      3  B.%^  P.  page  201 

25.  In  an  action  for  an  escape  out  of 
execution,  the  declaration  alleged 
that  the  prisoner  was,  by  habeas 
corpus,  brought  before  a  Judge  of 
K.  B.,  and  by  him  committed  to 
the  custody  of  the  marshal,  ^*  da  by 
the  said  writ  of  habeas  corpus,  and 
the  said  commitment  thereon  now 
remaining  in  the  said  court  more 
fully  appears."  Held,  that  evi- 
dence of  a  commitment  by  a  Judge, 
of  K«  B.  but  not  filed  of  record, 
would  not  support  the  action. 
Turner  v.  Eales,  T.  43  O.  3. 

3  B.^P.  456 

26.  Held  also,  that  the  above  allega- 
tion (even  if  unnecessary)  must  be 
proved  as  laid.  ibid.    ibid. 

27.  Policy  of  insurance  on  goods  on 
board  the  Catharine,  an  American 
vessel.  After  the  policy  was  ef- 
fected doubts  having  arisen,  whe- 
ther the  policy  contained  a  war- 
ranty. 


676 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


ranty,  the  underwriters  signed  an 
agreement,  that  in  case  of  capture 
or  seizure,  the  assured,  before  they 
claimed  for  a  loss,  must  produce 
proofs  of  the  sh^>  being  American 
bottom,  and  by  bills  of  lading  show 
that  the  cargo  had  been  shipped  on 
account  and  risk  of  A.  B.,  upon 
which  they  would  settle  by  grant- 
ing bills  at  four  months  for  the 
amount  of  their  subscriptions,  in 
full  dependance  that  the  insured 
would  use  their  best  endeavours  to 
recover  the  property  as  for  account 
of  the  shippers.  Held,  that  on 
proof  being  produced  that  the  ship 
was  American  bottom,  and  the 
cargo  shown  by  bills  of  lading  to 
have  been  shipped  oh  account  and 
risk  of  A ,  B,f  the  assured  were  en- 
titled to  recover,  on  a  loss  by  cap- 
ture, notwithstanding  the  produc- 
.tion  by  the  underwriters  of  any 
French  sentence  of  condemnation 
to  falsify  the  warranty.  Lothian 
V.  Henderson,  T.  43  G.  3. 

3  B.Sf  P.  page  499 

28.  A  sentence  of  condemnation  in  a 
French  court  of  admiralty  is  ad- 
missible evidence  in  an  action  here 
between  the  assured  and  the  under- 
writers of  a  policy  of  insurance 
containing  a  warranty  of  neutrality. 

ibid,    ibid. 

29.  It  seems  that  the  sentence  of  a 
foreign  court  of  admiralty  con- 
demning a  ship  warranted  neutral, 
in  which  the  consideration  leading 
to  the  judgment  proceeds  on  the 
want  of  a  document  not  required 
by  the  law  of  nations,  but  which 
adjudges  **  lawful  prize  all  the 
goods  and  effects  which  compose 


the  cargo  of  the  aaid  ship,  since 
the  whole,  owing  to  the  captain 
not  being  provided  with  proper  and 
regular  dispatches  and  papers,  is  to 
be  deemed  the  property  of  the  ene- 
mies of  the  French  Republic,"  is 
conclusive  evidence  against  the 
warranty  of  neutrality.  Lothian 
v.  Henderson,  T.  43  G.  3. 

3  B.  ^  P.  page  499 

30.  Upon  an  indictment  for  disposing 
of  and  putting  avray  a  forged  bank 
note,  knowing  it  to  be  forged,  the 
prosecutor  may  give  evidence  of 
other  forged  notes  havii^  been  ut- 
tered by  the  prisoner  in  order  to 
prove  his  knowledge  of  the  forgery. 
RexY.  WyUe,  T.  44  G.  3.  I  N.  R.  92 

31.  In  an  action  on  the  statute  for 
usury  in  discounting  a  bill,  it  was 
proved  that  one  B.  demanded  pay- 
ment of  the  acceptor,  and  com- 
menced an  action  against  him,  and 
afterwards  received  the  amount  of 
the  bill  and  the  costs  of  those  pro- 
ceedings on  producing  the  bill,  and 
gave  a  receipt  as  attorney  for  the 
present  Defendant;  this  without 
further  evidence  of  B,  being  the 
agent  of  the  Defendant,  and  without 
the  production  oC  the  proceedii^ 
against  the  acceptor,  was  held  good 
primd  fade  evidence  to  be  left  to 
a  jury  of  the  Defendant  having 
received  the  usurious  interest. 
Owen  V.  Barrow,  M.  45  G.  3. 

1  N.  R.  101 

32.  Action  for  these  words  spoken 
by  Defendant  of  the  Plaintiff  in 
his  profession  of  a  physician: 
*'  Dr.  S.  has  upset  all  we  have 
done,  and  die  he  (the  patient) 
must"     It  was  piroved  that  the 

Plamtiff 
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Plaintiff  had  practised  several  i 
years  as  a  physician,,  and  hav- 
ings been  called  in  during  the  ab- 
sence of  a  physician,  who,  with  the 
Defendant,  attended  the  patient, 
the  Defendant  as  apothecary  made 
up  the  medicines  prescribed  by  the 
Plaintiff  for  the  patient  in  ques<- 
tion.  QtKBre,  Whether,  on  this 
declaration  it  was  necessary  for 
the  Plaintiff  to  produce  his  diplo- 
ma, or  other  direct  evidence  that 
he  had  taken  a  degree  in  physic, 
in  order  to  maintain  the  action; 
the  Court  being  equally  divided. 
Smith  V.  Taylor,  H.  45  6.  3. 

I  N.  K.^page  196 
33.  In  an  action  on  33  G.  2.  c.  28. 
for  penalties  against  a  sheriff's  of- 
ficer for  taking  a  larger  fee  upon  an 
arrest  than  is  allowed  by  law,  the 
Plaintiff  must  prove  the  sum  al- 
lowed by  law,  the  stat  23  Ben,  6. 
e.  9.  not  being  the  rule :  and  the 
Court  will  not  set  aside  a  nonsuit 
grounded  on  the  want  of  such 
evidence,  in  order  to  enable  the 
Plaintiff  to  recover  the  excess  im- 
der  the  money  counts,  since  he 
might  have  obtained  the  redress  by 
sammary  application.     Martin  v. 
SOade,  M.  46  O.  3.        2  N.  R.  59 
i4«  A  forged  bill  was  found  upon  A, 
^ho  then  resided  in  Wiltshire,  and 
had  resided  there  about  a  year  un- 
•    ^er  a  false  name,  but  which  bill 
I    bore  date  at  a  time  when  A.  lived 
in  Somersetshire,  in  the  neighbour- 
I    hood  of  the  pers6n  whose  signa- 
)   tnre  was  forged,  and  more  than 
B    two  years  previous  to  the  bill  being 
m  found  upon  him.    On  an  indict- 
■  meirt  against  A.  for  forgery  of  the 
^  ttole  in  Wiltikire,  thi»  was  hdd 
ffot  to  be  sufficient  etid<»iee  of  the 
Vol.  II. 


offence  hinriDg  beeb  oomnlittiad  in 
that  county.  Rex  v.  Crocker,  alias 
ColUns,  M.  46  G.  3.   2N.R,p.87 

35.  If  an  insured  declare  upon  a  total 
loss  by  capture,  and  after  proving 
a  capture  show  a  recapture,  upon 
which  proceedings  were  had  in  an 
admiralty  court,  he  ciannot  recover 
without  proving  the  procekKngs 
in  the  admindty  court  under  seal, 
thdigh  he  only  claim  the  amount 
of  the  loss  sustained  by  the  saK- 
vage,  proceedings  and  sale.  Thel^ 
lusson  and  Osiers,  v.  Shedden,  7*. 
46  G,  3.  2  N.  R.  228 

36.  The  judgment  book  is  no  evidence 
of  the  judgment  entered  therein, 
though  the  record  has  not  been 
made  up,  and  though  the  person 
interested  in  proving  the  judgment 
be  no  party  to  the  action.  Ayrey 
V.  Davenport^  T.  47  O,  3. 

2  N.  R.  474 

37.  If  a  ship  warranted  neutral  be 
condemned  as  prize  by  a  French 
court  of  admiralty,  and  a  court  of 
appeal  afterwards  reverse  such  sen- 
tence, but  refuse  to  give  damages  or 
costs  on  account  of  the  muster-roll 
not  expressing  the  plcLce  of  nativity 
of  the  crew,  according  to  an  ordi- 
nance of  France,  and  it  be  proved 
that  the  ship  was  otherwise  pro- 
perly documented  as  a  neutral,  the 
assured  may  recover  for  the  de- 
tention notwithstanding  such  refu- 
sal of  the  court  oF  appeal  to  allow 
damages  or  costs.  Siffken  v.  Lee, 
T.  47  G.  3.  2  N.  R.  484 

III.  Of  Stamps, 

1.  If  at  the  bottom  of  an  unstamped 

draft  (not  within  the  exception  of 

the  23  O.  3.  <;.  49.  s.  4).  there  be 

ail  ftcknowledgmeift  of  the  drawee, 

2  R  that 


o7iJ 
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that  a  tliird  person  paid  it  for  him,  i 
that  acknowledgment  cannot  be  re- 
ceived in  evidence ;  because  if  re- 
ceivedy  it  would  give  effect  to  the 
draft.  Castlemanv,  Ray,EAl  G.3. 

2  B.  i  P.  page  383 

2»  If  a  parol  warranty  and  agreement 
to  assign  be  reduced  into  writing, 
but  not  stamped,  and  the  assign- 
ment be  afterwards  legally  exe- 
cuted,   the  warranty    cannot   be 

.  proved  by  parol.  Hodges  v.  Drake- 
ford,  E.  45  G.  3.         1  N.  R.  270 

EXCHANGE, 
See  Bills  or  Exchange  and  Pro- 
missory Notes,  No.  17, 

EXCHEQUER  BILLS, 
See  Embezzlement. 

EXCHEQUER-CHAMBER, 

COURT  OF, 

&«  Interest  OF  Money,No.2.4,5. 

1.  The  Court  of  Exchequer-Chamber 
will  allow  interest  to  a  Defendant 
in  error  under  3  H.7,  c,  10.  on  a 
judgment  of  nonpros,  as  well  as  on 
a  judgment  of  affirmance.  Sykes  v. 
Harrison,  in  Error y  E,  37  G.  3. 

\B,SfP.  29 

2.  For  the  future  the  interest  allowed 
will  be  6/.  per  cent,  instead  of  4/. 

ibid.  30 

3.  Where  judgment  for  the  Defen- 
dant on  a  special  verdict  is  reversed 
in  the  Exchequer-Chamber,  that 
Court  on  motion  will  give  a  final 
judgment  for  the  Plaintiff.  Denn 
ex  dem,  Mellor  v.  Moore ^  in  Error, 
E.  37  G.  3.  1  fi.  §•  P.  30 

EXCISE, 

See  Bills  or  Exchange  and  Pro- 
missory Notes,  No.  12.  Habeas 
Corp  us, No.  2, 

1.  An  Excise  officer  seizing  soap  in  the 
execution  of  bis  office  at  any  dis- 


tance from  the  sea,  is  withm  the 
protection  of  24  G.  3.  Sets.  2.  c.  47 
s.  15.  The  King  v.  Brady  and 
Others,  M.  38  G.  3. 

1  B.^P.pageW 

2.  Nor  need  we  have  a  warrant  to 

seize  the  soap  in  transitu,  if  liable 

to  forfeiture.  ibid,  ibid, 

EXECUTION, 

See  Attorney,  No.  3,  4.  Bail,  ii. 
31.  Baron  and  Feme,  No.  9. 
Executor  and  Administra- 
tor, No.  I.  Judgment.  Part- 
ners, No.  4,  5.  Practice,  vi. 
X.  6.  Prisoner,  No.  1,2,3.7.9. 
Trespass,  No. 2,  3.  Venditioni 
Exponas. 

1.  An  attachment  for  non-payment  of 
money  is  an  execution.  The  Kmg 
V.  Davis,  One,  &c.  AT.  39  G.  3. 

I  B.^P.  336 

2.  Where  the  Defendant  suffers  judg- 
ment by  default  in  an  action  of  d^ 
on  simple  contract,  the  Plaintiff  is 
not  entitled  to  levy  the  expences 
of  the  execution;  notwithstanding 
those  expences,  together  with  the 
debt  and  costs  of  the  action,  do  not 
exceed  the  sum  confessed  upon  re- 
cord. Thornton  v.  Merredew,E, 
43  G.  3.  3  B.  ^  P.  364 

3.  An  equitable  interest  cannot  be 
taken  m  execution.  Metcalfattd 
Another  v.  SchoUy  and  Another, 
T.  47  G.  3.  2  N.  R.  461 

EXECUTOR  AND  ADMINIS- 
TRATOR, 

See  Affidavit  to  hold  to  Bail, 
No.  14.  24,  25.  Assumpsit, 
No.  1.  Bail,  iii.  1.  Costs,  ii. 
Pleading,  L  3.  iL  5, 6.  v.  6. 

.  I .  If  an  executrix  use  the  goods  of  her 
testator  as  her  0¥m9  umI  afterwanh 

marry, 
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tnarry,  and  then  treat  them  as  the 
goods  of  her  husband,  she  shall  not 
be  allowed  to  object  tt>  their  being 
taken  in  execution  for  her  hus- 
band's debt.  Quick  et  Ux  v.  Sir 
William  Staines,  KnL  Sheriff,  T. 
38  G.  3.  1  B.  ^  P.  pogfc  «93 

3.  An  outstanding  judgment  against  a 
testator  or  intestate  not  docketed 
according  to  the  directions  of  the 
4^5  Wm,  ^  Mary,  c.  «0.  cannot 
be  pleaded  by  an  executor  or  ad- 
ministrator to  an  action  on  simple 
contract.  Steele  v.  Rorke,  Admi- 
nistratrix, T.  38  G.  3. 

iB.^P.  307 

3.  The  administratrix  of  an  executor 
cannot  sue  for  the  double  value  of 
lands  held  over  after  a  notice  to 
quit  under  a  demise  from  the  tes- 
tator contrary  to  the  4  Geo,  3.  c. 
^8.  without  taking  out  administra- 
tion de  bonis  non.  Tingrey,  Widow, 
V.  Brown,  T.  38  G.  3. 

\  B.^  P.  310 

4.  Even  though  the  tenant  has  at- 
torned to  her.  ibid,    ibid, 

5.  Qu.  Whether  an  executor  can  main- 
tain trespass  for  trees  cut  down  in 
the  life-time  of  his  testator  ?  Wil- 
liams, Executor  ▼.  Breedon,  M,  39 
G.  3.  I  B,ir  P.  329 

6.  If  the  obligee  in  a  joint  and  seve- 
ral bond  make  one  of  two  obligors 
his  executors  with  others,  the  action 
on  the  bond  is  discharged  as  to 
both  obligors.  Cheetham  v.  Ward, 
H.  37  G,  3.  I  B.^  P,  630 

7.  The  authority  of  an  administrator 
appointed  according  to  the  provi- 
sions of  38  Geo,  3.  c.  87.  during 
the  absence  of  an  executor  from 
this  country,  does  not  become  ac- 
tually void  upon  the  death  of  such 


executor,  but  only  voidable.  Tayn- 
ton  V.  Hannay,  H,  42  Geo,  3. 

3  B.^P.pasre26 
8.  Debt  does  not  lie  against  an  ad- 
ministrator upon  a  simple  contract 
of  his  intestate.  Barry  v.  Robinson, 
T.  45  G.3.  1  N.  R.  293 

EXTINGUISHMENT, 
&e  Executor  and  Administra- 
tor, No.  4.    Way,  Right  of. 
No.  I. 

^EXTORTION, 

See  BoKD,  No.  4,  5, 6.  Evidence, 
ii.  27. 

If  by  abuse  of  the  process  of  one  of 
the  Courts  at  Westminster,  a  she- 
riff's officer  extort  a  promissory 
note  from  a  suitor,  and  then  de- 
clare upon  that  note  in  another  of 
the  Courts  at  Westminster,  the  lat- 
ter Court  cannot  interfere  sum- 
marily to  punish  the  officer  under 
the  32  Geo.  2.  c,  28.  s.  11.  Ex 
parte  Evan  Evans,  H.  40  Geo,  3. 

2  B,iP.  88 


F. 

FACTOR, 

See  Bills  op  Exchange,  No.  3. 
Consignment.  Lien,  No.  9. 
Money  had  and  received,  No. 
1.    Partners,  No.  1,9. 

FALSE  CHARACTER, 

See  Action  on  the  Case,  No.  5,  7. 
Defamation,  No.  2. 

FALSE  RETURN, 
iSee  Escape,  No.  3. 

2  R  2  FELONY, 
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FELONY, 

&e  Burglary.  Embezzlement. 
Evidence,  i.  2.  ii.  30.  34.  For- 
gery. Ikdictmbkt.  Larceny. 
Post  Office. 

FEME  COVERT, 

See  Bail,  i.  2.    Baron  and  Feme. 

Fine,  No,  7.     Power. 

FILAZER, 
&cBail,  i.  22.  ii;^,  8. 

FINE, 

iSlstf  Act  ion  a  Personal.  Affida- 
vit, No.  4.  Amendment,  No.  8. 
Common  Recovery,  No.  4.  De- 
vise, ii.  8.  ill.  4.     Dower. 

1.  No  fine,  which  appears  to  have 
beea  acknowledged  more  than  12 
months,  can  pass  the  king*s  silver 
office,  without  a  rule  of  Court  or 
Judge's  order.  Reg.  Gen.  E.  36 
G.  3.  1  B.  ^  P.  page  630 

2.  In  such  case,  if  the  conusors  be 
living,  an  affidavit  must  be  made 
thereof.  ibid,     ibid. 

3.  If  dead,  the  affidavit  must  state 
the  time  of  their  death,  ibid.  ibid. 

4.  And  the  application  for  a  rule  or 
order  that  the  fine  may  pass  the 
king's  silver  office  shall  be  made 
to  the  Court  on  motion,  if  in 
term  time,  if  in  vacation  to  a  Judge 
at  chambers;  and  the  rule  or  or- 
der must  be  filed  with  the  preecipe 
and  concord  at  the  king's  silver 
office.  ibid.     ibid. 

5.  The  Court  refused  to  amend  a  fine 
passed  two  years  back,  by  altering 
the  surnames  of  the  Deforciants, 
though  it  was  sworn  that  a  wrong 


name  had  beeo  inserted  by  mistike. 
Ex  parte  Motley  et  Ux.  T.  4] 
Geo.  3.  2  B.  ^  P.  |Mi9e  455 

6.  If  under  a  dedimm  poteUaiem  to 
take  the  acknowledgment  of  nine 
persons  to  a  fine,  the  commissioD- 
ers  take  the  acknowledgmeot  of 
six  on  one  piece  of  parchment,  and 
of  three  on  another,  the  Court  will 
not  allow  the  fine  to  pass.  Bakk 
y.  PkeipB,  E.  43  Geo.  3. 

3  B.  |>P.366 

7.  Where  the  estate  of  a  married  wo- 
man has  been  regularly  sold  with 
the  consent  of  her  husband^  the 
conveyance  executed  by  him,  and 
the  purchase-money  paid,  the  Court 
of  C.  B.  will  not  prevent  the  wife 
from  levyii^[^a  fine  because,  her 
husband  has  since  become  non 
compot.  Siead  v.  Izard^  7*.  45 
Geo.  3.  1N.R.313 

FINES, 
See  Copyhold,  No.  2. 

FISHERY, 
See  SEA-SiioaE. 

FOREIGN  LAWS. 

If  a  Defendant  be  held  to  bail  in  tha 
ceuntry  on  an  instrument  entered 
into  in  France^  by  which  instru- 
ment his  property  only,  and  not 
his  person,  was,  according  to  the 
law  of  JFrance^  made  liable,  the 
Court  on  motion  will  discharge 
vjiim  on  his  entering  a  common  ap- 
pearance. Melan  V.  The  Duke  de 
Fitzjames,  M.  38  G.  8. 

IB.  4- P.  138 

FOREIGNER, 
See  Costs,  iii.  1 ,  2. 

FORE- 
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FORESTALLING. 
Declaration  stated  that  H.  S.  being 
possessed  of  land,  on  which  hops 
were  growing,  agreed  to  sell  to  F. 
W,  all  the  hops  then  growing  on  the 
said  land  at  \(>l,per  cwL  to  be  paid 
by  F.  W.  to  H.  S.,  to  be  delivered 
in  pockets  by  the  said  H.  &  to  F. 
W.  at  WhitsteJfle  in  Kent;  that  in 
consideration  that  F.  W,  undertook 
to  accept  and  pay  for  the  hops,  H, 
S,  promised  to  deliver  them  at  the 
place  and  manner  aforesaid  in  a 
reaspnable  time  next  after  they 
should  be  picked  and  gathered; 
that  the  hops  were  picked  and  ga- 
thered, and  amounted  to  2  cii;^,  and 
although  a  reasonable  time  for  de- 
livery had  elapsed,  and  although 
said  F.  W,  was  during  that  time 
and  afterwards  ready  and  willing  to 
accept  and  pay  for  the  hops  at  the 
rate  and  in  manner,  &c.,  yet  H,  S, 
bad  not  delivered  them.  Held, 
that  the  sale  of  hops  gprowing  on  the 
land  was  not  illegal,  it  not  being 
averred  that  they  were  bought  to 
sell  again.  Bristaw  arid  Others, 
ExecutorSy  ^.  v.  Wcuidington  and 
Others,  in  Error,  M.  47  G.  3. 

2  N.  R,  page  355 

FORFEITURE, 

See  Covenant,  No.  9.  Eject- 
ment, No.  7.  Seaman's  Wages, 
No.  1.  6,  7. 

FORGERY, 

See  EvroENCKy  i.  2.    ii.  30.  34. 
Practice,  iv.  6. 

If  A.  deliver  to  J5.  a  forged  bank 
note  to  be  pot  off  by  the  latter,  this 
IB  a  **  disposmg  of  and  putting 


away*'  by  A,  within  tlie  15  G.  2. 
c.  13.  s.  11.  The  King  v.  Palmer, 
T.  44  G.  3.  I  N.  R.  page  96 

FRANKING. 

A  Roman  Catholic  peer  is  not  en- 
titled to  frank.  Lord  Petre  v. 
Lord  Auckland,  E.  40  G.  3. 

2B.  ^P.  139 

FRAUD, 

See  Assignment.  Bankrupt,  iii. 
7.  9.  Deceit.  Frauds,  S^ta- 
TUTE  OF.  Payment  of  Monet 
INTO  Court,  No.  4.  Pleading, 
iii.  1.     Title. 

FRAUDS,  STATUTE  OF, 
See  Action  on  the  Case,  No.  7. 

1.  On  a  motion  for  a  new  trial  by  a 
Defendant,  in  an  action  against  him 
for  goods  delivered  to  the  use  of  a 
third  person,  on  his  undertaking  to 
see  the  Plaintiff  paid,  the  Court 
will  take  into  consideration,  not 
only  the  expressions  used,  but  the 
particular  situation  of  the  Defen- 
dant at  the  time  of  his  undertaking, 
and  the  amount  of  the  sum  for 
which  he  will  thereby  be  made  li- 
able. Keate  v.  Temple,  M.  38 
G.  3.  1  JET.  ^  P.  158 

2.  A  sale  of  lands,  though  by  auction, 
is  within  the  statute  of  frauds,  and 
therefore  no  action  can  be  main- 
tained upon  it  without  a  memoran- 
dum in  writing.  Walker  v.  Consta- 
ble, T.  38  O.  3.         1  JET.  ^  P.  306 

3.  If  A,  agree  with  B,  to  let  him  land 
rent  free,  on  condition  that  il.  shall 
have  a  moiety  of  the  two  succeeding 
crops,  the  agreement  need  not  be  in 

writing 
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writing  under  the  statute  of  frauds. 
iSpim^.  Poulter  v.  KiUingbeck,  E, 
39  G.  3.  I  B.^P.  page  397 

4.  A  bill  of  parcels  in  which  the  ven- 
dor's name  is  printed,  delivered  to 
the  vendee  at  the  time  of  an  order 
given  for  the  future  delivery  of 
goods,  seems  to  be  a  sufficient  me- 
morandum of  a  contract  within  the 
statute  of  frauds.  Saunderson  v. 
JacksoH.  T.  40  G.  3. 

2  B.  ^  P.  238 

5«  At  all  events  a  subsequent  letter, 
written  and  signed  by  the  vendor, 
referring  to  the  order,  may  be  con- 
nected with  the  bill  of  parcels  so  as 
to  take  the  case  out  of  the  statute. 

ibid,  Ufid, 

6.  A,  having  sent  to  B.  a  bale  of 
sponge  under  a  verbal  order  from 
the  latter,  for  which  he  charged 
lis.  per  pound:  B.  returned  it, 
and  at  the  same  time  wrote  a  letter 
to  A.,  stating  that  he  had  examined 
the  sponge,  and  finding  that  it  was 
not  worth  more  than  6s.  per  pound, 
he  had  sent  it  back.  Held,  that 
this  letter  did  not  amouut  to  such 
an  acceptance  of  the  goods  as 
would  take  the  case  out  of  the  sta- 
tute of  frauds.  Kwt  v.  Huskinson^ 
M.  43  G.  3.  3  B.  I-  P.  233 

7.  A.  being  insolvent,  a  verbal  agree- 
ment was  entered  into  between  se- 
veral of  his  creditors  and  B,, 
whereby  B,  agreed  to  pay  the  cre- 
ditors 10s.  in  the  pound  in  satis- 
faction of  their  debt,  which  they 
agreed  to  accept,  and  to  assign 
their  debU  to  B.  Held  that  this 
agreement  was  not  within  the  sta- 
tute of  frauds,  not  being  a  collate- 
ral promise  to  pay  the  debt  of  ano- 
ther, but  an  original*  contract  to 


purchase   the  debts,      Ansfei/  w. 
Harden,  M.  45  G.  3. 

1  N.  R.  page  124 
8.  A  note  or  memorandum  in  writing 
of  a  contract  for  the  sale  of  goods 
signed  by  the  seller  ooly,  is  not  a 
sufficient  memorandum  within  the 
meaning  of  the  statute  of  frauds. 
Ckamjpion  v.  Flummery  E.  45  G.  3. 

1  N.  R.  252 

FRAUDULENT  CONVEYANCE. 

The  goods  of  A.  being  taken  in  exe- 
cution and  put  up  to  sale,  B,  be- 
came the  purchasor,  and  took  a  bill 
of  sale  of  the  sheriff,  but  permitted 
A.  to  continue  in  possession;  A. 
then  executed  another  bill  of  sale 
of  the  same  goods  to  C.  a  creditor, 
under  which  the  latter  took  posses- 
sion; whereupon  B.  brought  an 
action  against  C.  for  the  goods. 
Held,  that  the  first  bill  of  sale  was 
valid,  and  that  B,  was  therefore 
entitled  to  recover.  Kidd  v.  Ram- 
linson,  H.  40  G.  3. 

2  B.^P.  59 

FREIGHT, 

<S^  Agreement,  No.  4,  5.  Insu- 
rance, ii.  14.  16.  iii.  6.  Plead- 
ing, iv.  7.  V.  28. 

1.  A  ship  bound  for  London^  afW 
taking  in  her  cargo,  but  before 
breaking  ground,  was  cut  out  of 
her  port  of  lading  in  Jamaica  by  a 
French  privateer,  but  was  after- 
wards recaptured  and  carried  into 
another  port  in  the  same  island, 
where  the  cargo  was  sold  by  order 
of  the  Court  of  Admiralty  for  the 
benefit  of  the  freighters:  held, 
that  the  owners  of  the 'sbip  were 

not 
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not  entitled  to  any  part  of  the 
freight.  Curling  v.  Long,  H.  37 
O.  3.  I  B.Sf  P.  page  634 

2.  Though  by  the  usage  of  the  trade, 
the  ship  was  loaded  at  the  expence 
of  the  owners.  ibuL  ibid, 

3.  For  freight  commences  from 
breaking  ground.  ibid,  ihid. 


G. 

GAiMlNG. 
The  9  Ann,  c.  14.  which  avoids  all 
securities  for  goods  or  money  lent 
at  untawful  games,  and  gives  the 
loser  a  power  to  recover  back  the 
same,  within  three  months,  does 
not  make  the  contract  void,  but 
voidable  only,  and  therefore  the 
loser  cannot  recover  them  after 
three  months,  though  the  winner 
can  show  no  title  to  them  except 
what  arises  from  having  won  them 
at  play.  Vaugkan  y,  Whitcomb^ 
E.47G.3.  2N.R.413 

GAOLER, 

See  Habeas  Corpus,  No.   1,  2. 
Insolvent,  16. 

GAVELKIND. 

1.  A  rectory  in  Kent,  formerly  be- 
longing to  one  of  the  dissolved  mo- 
nasteries, having  been  granted  by 
Hen,  8.  to  a  layman,  to  be  holden 
in  fee  by  knights*  service  in  capiie; 
held,  that  the  lands  were  descendi- 
ble according  to  the  custom  of  Ga- 

'     velkind.     Doe    d.    Lushing  ton   v. 

•  Bishop  ofLlandaff  and  Others,  T, 

*  47  G.  3.  2  N.  R.  491 
'1.  But  the  tithes  according  to  the 
-     common  law.  ibid.  ibid. 


GOODS   SOLD    AND    DELI- 
VERED, 

See  Consignor  and  Consignee. 
Payment  or  Money  into 
Court,  No.  6. 

1.  If  goods  be  bought  to  be  paid  for 
by  a  bill  at  two  months,  and  the 
vendor  accordingly  draw  upon  the 
vendee  for  the  value,  who  refuses 
to  accept.  Semb,  that  the  vendee 
cannot  be  sued  in  an  action  for 
goods  sold  and  delivered,  but  upon 
the  special  contract  only.  Dutton 
V.  Solomonson,  M,  44  G,  3. 

'6  B,^  P.  page  582 

2.  But  certainly  he  cannot  be  sued 
in  that  form  of  action  till  after  the 
expiration  of  the  two  months. 

ibid,  ibid, 

3.  If  goods  be  sold  at  two  months* 
credit  to  be  paid  for  by  a  bill  at  12 
months,  and  the  goods  be  not  paid 
for  at  the  expiration  of  the  14 
months,  the  vendor  may  recover  in 
an  action  for  goods  sold  and  de- 
livered. Brook  v.  White,  T.  45 
G,  3.  1  N.  R.  330 

GRANT, 
See  Copyhold,  No.  1. 
A,  granted  to  B,  his  heirs  and  as- 
signs, occupiers  of  certain  houses 
abutting  on  a  piece  of  land  about 
1 1  feet  wide,  which  divided  those 
houses  from  a  house  then  belong- 
ing to  A.,  the  right  of  using  the 
said  piece  of  land  as  a  foot  or  car* 
riage  way ;  and  gave  him  ''  all 
other  liberties,  powers  and  au- 
thorities, incident  or  appurtenant, 
needful  or  necessary,  to  the  use, 
occupation,  or  enjoyment  of  the 
said  road,  way,  or  passage:**  held, 
that  under  these  words  B.  had  a 

right 
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right  to  put  down  a  flag-sUme  in 
this  piece  of  land  ia  front  of  a 
door  opened  by  him  out  of  his 
house  into  this  piece  of  land.  Ger' 
tardy  Assignee^  Sfc.  y.  Cooker  H,  46 
G.  3.  2N.  R.pa^6l09 

GREENWICH  HOSPITAL, 
Sm  Seaman's  Waoss,  No.  %  3.  5. 

GUARANTY, 
See  Pleading,  y.  29. 

1 .  If  il.  become  bound  to  B,  for  the 
honesty  of  C.  who  embezzles  mo- 
ney, B.  may  maintain  an  action 
on  the  guaranty,  though  three 
years  have  elapsed  without  any  no- 
tice having  been  given  of  the  em- 
bezzlement by  B,  Peel  v.  Tat- 
lock,  E.  39  G.3.       1  J5.*P.4I9 

2.  At  least  if  A.  was  acquainted  with 
the  circumstances  from  any  other 
quarter,  and  B,  does  not  appear  to 
have  concealed  it  from  him  indus- 
triously. Md,  Md, 

3.  A.  will  not  be  discharged  from  his 
guaranty  though  B,  appear  to  have 
given  credit  to  C  for  the  amount  of 
the  sum  embezzled. 

GUARDIAN, 
See  Bastard. 


H. 

HABEAS  CORPUS, 

See  Bastard.  Evidence,  ii.  25, 26. 
Lunatic,  No.  3. 

1.  Service  o(  a  demand  of  a  copy  of 
the  coi9nU|tmeDt  on  the  tun»k#y  of 


a  prison*  is  not  siiftoie&l  to  sap- 
port  an  action  against  the  gaoler 
for  the  penalty  incurred  by  him 
under  the  habeas  carpus  act,  (or 
not  delivering  the  copy  to  the  pri- 
soner, within  due  time  after  de- 
mand made,  if  the  g^Ier  himself 
were  within,  the  prison.  HunUnf 
v.  LuscombSf  Af.  42  G.  3. 

2  B.  ^  P.  page  530 

2.  Qti.  Whether  a  commitment  in 
execution  for  a  penalty  on  convic- 
tion before  a  magistrate  for  an  of- 
fence against  the  excise  laws  be  a 
commitment  for  "  a  criminal  mat- 
ter,** within  the  provisions  of  the 
habeas  carpus  act,  so  as  to  entitle  a 
prisoner  to  an  action  against  the 
gaoler  for  not  delivering  a  copy  of 
the  commitment  within  a  certain 
time  after  demand  made. 

ibidm  ibid. 

3.  The  Court  of  C.  B.  will  not  grut 
a  habeas  corpus  to  bring  up  a  pri- 
soner in  custody  upon  a  crimtoal 
matter,  in  order  to  have  him  charg- 
ed  with  a  declaration  in  a  civil  ac- 
tion. Walshs.Davies,T.  46  G.Z. 

2  N.  R.245 

HERIOT, 

See   CusToat,  No.  1.      Evidence, 
ii.  9,  10.    Pleading,  iiL  7. 

HIGHWAYS, 
See  Rkpletin»  No.  6. 

HOLLAND, 
&e  Bail,  i.  1. 

HOPS, 

See  Bills  of  Escchavgb  and  Pbo- 
HHsoftY  Notes,  No.  U.  Foai- 

stalling. 
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STALLING.  Monet  had  and  re- 
CEiv£D»No.  5.  Pleading,  V.  38. 
Stamps,  No.  5.    Tithes,  No.  4. 

HORSE-RACE, 
See  Variance,  No.  9.    Wager. 

HOUSE-TAX, 
See  Taxes. 

HUSBAND  AND  WIFE, 
See  Baron  and  Feme. 


I. 

ILLEGAL  CONTRACT, 

See  Arbitration,  No.  9.  Bills 
OF  Exchange  and  Promissory 
Notes,  No.  11.  Monet  had  and 
received,  No.  1,  2,  3.  5.  7. 
Treating. 

1.  Plaintiff  was  employed  to  wash 
clothes  for  DefeQdant,  who  was  a 
prostitute^  knowiog  her  to  he  such ; 
be]d,  that  the  use,  however  im; 
moral,  to  which  the  clothes  might 
be  applied,  could  not  bar  Plaintiff 
of  an  action  for  work  and  labour. 
Lloyd  V.  Johnson,  M.  39  G,  3. 

I  B.^  P.  page  340 

2.  But  to  an  action  for  the  use  and 
occupation  of  a  lodging,  proof 
that  the  lodging  was  let  to  the 
Defendant  for  the  purposes  of 
prostitution,  with  knowledge   on 

,    the  part  of  the  Plaintiff  of  that 
fact,  is  a  sufficient  bar.     Crisp  v. 
-     Churchill,  E.  34  G,  3. 

cited  page  340 
%  To  debt  on  bond.  Defendant 
^  pleaded  that  the  bond  was  given 


to  secure  payment  of  the  price  of 
goods  agreed  to  be  sold  and  deli- 
vered in  London  by  the  Plaintiff  to 
Defendant,  to  be  by  the  latter 
shipped  for  Ostend,  and  from 
thence  reshipped  for  the  East  In- 
dies, and  there  trafficked  with  clan- 
destinely :  held  a  sufficient  bar  to 
the  action,  the  case  being  within 
7  G.  1.  c.  21.  which  avoids  all  con- 
tracts for  supplying  cargoes  to  fo- 
reign ships  in  such  a  trade.  Light- 
yoot  V.  Tennant,  M,  37  Q.  3. 

IB.^P.  page  551 

4.  Money  paid  by  one  of  two  part- 
ners for  the  other,  on  account  of 
losses  incurred  by  them  on  part- 
nership insurances,  cannot  be  re- 
covered in  an  action  brought  by 
him  against  the  other  partner. 
Auhert  V.  Maze,  H.4\  G,  3. 

2  A^P.  371 

5.  And  if  this,  with  other  causes  of 
dispute  between  the  two,  be  re- 
ferred to  an  arbitrator  who  awards 
a  sum  due  from  one  to  the  other, 
the  Court  will  set  aside  that  part 
of  the  award.  ibid,  ibid. 

ILLEGAL  TRADE, 

&«  Bankrupt,  i.*2.  Illegal  Con- 
tract, No.  3.  Insurance,  i.  14. 
ii.  6. 20.  iv.  2.  Larcekt.  Prize, 
No.  1. 

IMPARLANCE, 

See  Aid  Prayer,  No.  2.  Practice, 
V.  11,  12. 

IMPRISONMENT, 
See   Arrest,   No.  2. 

INCLO- 
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INCLOSURE  ACT, 

See  Bond,  No.  4,  5,  6. 

If  an  act  of  parliament  for  inclosing 
and  allotting  the  common  and  waste 
lands  of  a  parish  through  which 
a  navigable  river  flows,  empower 
commissioners  to  set  out  such  pub- 
lic and  private  roads  and  ways  as 
they  should  think  necessary^  and 
direct  that  all  roads  and  ways  not 
so  set  out  shall  be  deemed  part  of 
the  lands  to  be  allotted,  an  ancient 
towing  path  on  the  bank  of  the 
river,  though  not  set  out  by  the 
commissioners,  still  subsists,  for  it 
is  not  within  their  jurisdiction. 
Simpson  v.  Scales,  T.4i  G.  3. 

2  BSf  P.page496 

INCORPORATION, 
See  Condition,  No.  3. 

INDEBITATUS  ASSUMPSIT, 

See  Baron  and  Feme,  No.  13. 
Pleading,  i.  1.  v.  33.  36.  Sal- 
vage. 

INDExMNITY, 
See  Bond,  No.  4.  Pleading,  iii.  9. 

INDEMNITY  BOND, 
See  Condition,  No.  3.     Release, 

No.  1. 

INDIA, 

See  East  India  Company,  No.  1. 
Insurance,  i.  14.  Subject,  No. 
1,2.     Trade,  No.  1,2. 

A,  captain  of  an  East  India  country 
trader,  contracts  in  India  with  B. 
for  a  crew  according  to  the  custom 
of  the  country ;  A,  arrives  in  Eng- 
land  with   the   crew,  and   then 


makes  a  voyage  with  ihem  to  the 
West  Indies,  and  back  again; 
whereupon  part  of  the  crew  bring 
an  action  for  wages  due  on  the  West 
India  voyage :  held  on  motion  for 
a  mandamus  to  examine  witnesses 
in  the  East  Indies,  that  the  cause  of 
action  did  not  arise  in  the  East 
Indies  within  the  13  Geo.  3.  c.  63. 
s  44.  Francisco  v.  Oilmare,  M. 
38  0.3.  I  B.^  P.  page  [71 

INDICTMENT, 

&e Burglary.  Certiorari.  Em- 
bezzlement. Evidence,!.^,  ii. 
30. 34.  Forgery.  Pr  ACTicE,vii.2. 

1.  In  an  indictment  on  the  37  G,  3. 
c.  70.  it  is  sufficient  to  charge  an 
endeavour  to  seduce  a  soldier  from 
his  allegiance,  and  to  incite  him  to 
mutiny,  &c.  without  specifying  the 
means  employed.  The  King  v.  Ful- 
ler, M.  38  G.  3.        I  B.  4-  P.  180 

2.  Upon  a  charge  that  A,  endeavour- 
ed to  incite  B.,  being  a  soldier,  to 
mutiny,  knowledge  of  B's  being  a 
'soldier  is  implied.  t6td.  ibid, 

3.  And  the  word  *'  advisedly,"  if 
used  in  such  a  case,  is  equivalent 
to  scienfer.  ilnd,  ibid, 

4.  It  sfiems  that  if  one  endeavour 
comprise  two  separate  offences,  a 
count  in  an  indictment  charging 
that  endeavour  may  contain  those 
two  offences.  t6tcf.  ibid, 

5.  In  an  indictment  on  the  15  Geo.  9. 
c.  '28.  5.  3.  it  is  not  necessary  to 
aver  that  the  Defendant  is  a  com- 
mon uttcrer  of  false  money.  The 
King  v.  Smith,  E  40  G,  3. 

2  B.Sr  P.  127 

6.  In  an  indictment  on  the  39  G,  3. 
c.  85.  against  a  servant  for  embez- 
zling 
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zling  money  received  on  his  mas- 
ter's account,  it  is  not  sufficient  to 
follow  tlie  words  of  the  statute, 
but  there  must  be  a  positive  allega- 
tion, that  the  money  was  the  pro- 
perty of  the  master,  as  in  the  case 
of  larceny.  Tfte  King  v.  McGregor ^ 
H.  A1  G.  3. 

3  B,Sf  P.page  106 
7.  If  a  servant  receive  money  for  his 
master  in  the  county  of  il.,  and 
being  called  upon  to  account  for 
it  in  the  county  of  B.,  there  deny 
the  receipt  of  it,  he  may  be  indict- 
ed for  the  embezzlement  in  the 
latter  county.  The  King  v.  Tay- 
lor.  Old  Bculey  Sessions  after  M. 
44  G.  3.  '        3  i?.  ^  P.  596 

INFANT, 
See  Bail,  i.  14.      Bastard,  Trus- 
ter, No.  1,  2. 

INFORMATION, 
See  Evidence,  ii.  18. 

INFORMER,. 
See  Attorney,  No.  .5. 

INQUIRY,  WRIT  OF, 
See  Bail, ii.  6.     Practice,  iv. 

At  the  execution  of  a  writ  of  inquiry 
after  judgment  on  demurrer,  it  is 
not  competent  to  the  Defendant 
to  controvert  any  thing  but  the 
amount  of  the  sum  in  demand. 
Be  Gaillon  v.  V.  H.  VAigle,  H. 
39  G.  3.  \B.^  P.  368 


INSOLVENT, 

See  Frauds,  Statute  of,  No.  7. 

Judgment,  No.  1.  Prisoner. 

1 .  A  prisoner  in  execution  in  an  ac- 
*  tion  in  the  Thohey  Court  at  Bris- 
tol^ having  been  moved  by  habeas 
corpus  to  the  Fleet,  was  discharged 
under  the  Lord's  Act,  by  the  Court 
of  Common  Pleas.  Haskins  t. 
Morris,  Af.  38  G.  3. 

1  B.^  P.  page  92 

2.  An  order  for  the  discharge  of  an 
insolvent  under  the  Lord's  Acty 
s,  1 6.  cannot  be  made  by  a  Judge 
in  term  time,  though  summonses 
were  taken  out  in  vacation,  and 
the  order  only  delayed  till  the  be- 
ginning of  term  by  an  irregularity 
in  the  affidavit.  ibid,    ibid, 

3.  If  a  prisoner  brought  up  to  be  dis- 
charged under  s.  16.  of  the  Lord's 
Act,  deliver  in  a  false  schedule  and 
be  remanded,  the  Court  will  not  at 
the  instance  of  a  creditor  order  him 
to  be  brought  up  a  second  time  for 
the  purpose  of  amending  his  sche- 
dule, and  assigning  over  that  pro- 
perty which  he  had  before  con- 
cealed. Huichins  v.  Hesketh,  M. 
38  Geo.  3.  XB.^P.  143 

4.  Even  though  the  prisoner  consent, 

tbid,     ibid. 

6.  A  note  for   securing  the  weekly 

allowance  to  a  prisoner  under  the 

Lord's  Act  need  not  be  stamped; 

Bowring  v.  Edgar,  E,  38  Geo,  3. 

\B.^  P.  270 

6.  Such  a  note  cannot  be  signed  by 

the  creditor's  attorney  if  his  client 

be   dead.      The  King   y,   Davis, 

One,  &c.  M.  39  G.  3. 

I  B.^  P,  336 
7.  It 
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7.  It  U  DO  objection  to  a  prisoner 
being  discharged  under  the  Lord's 
Act  that  his  creditor  is  dead.  The 
King  v.  Davis^  One,  ^c.  3f.  39 
Q.  3.  1  B.  ^  P.  fHiqe  336 

8.  An  attorney  in  custody  on  an  at- 
tadiment  for  not  paying  over 
money  received  by  him  in  the 
course  of  a  suit,  maybe  discharged 
under  the  Lord's  Act.     t6uf.   ibid, 

9.  The  Court  cannot  under  the  words 
of  the  37  Qeo.  a  c.  85.  s.  2.  mo- 
derate the  sum  to  be  paid  to  a  pri- 
soner on  his  being  remanded,  but 
a  note  must  be  signed  for  the  full 
turn  directed  by  that  act.       ib.  t6. 

10.  A  prisoner  who  is  taken  in  exe- 
cution for  more  than  300^..  and 
afterwards  reduces  his  debt  below 
that  sum,  is  not  entitled  to  be  dis- 
charged under  the  Lord's  Act  in 
the  next  term  after  he  has  so  re- 
duced his  debt,  unless  it  be  also 
the  next  term  after  he  was  taken 
in  execution.  Ex  parte  Hubbard, 
E.  39  Geo.  3.  1  -B.  ^  P.  423 

11.  The  Court  of  Chancery  having 
refused  to  discharge  a  prisoner  in 
custody  for  not  putting  in  an  an- 
swer unless  on  payment  of  the 
fees,  he  applied  to  C.  B,  to  be  dis- 
charged under  the  insolvent  act, 
34  Geo,  3.  c.  69.,  but  was  refused, 
his  contempt  not  consisting  in  the 
non-payment  of  money.  Ex  parte 
Benjamin  Lawrence,  E,  36  Geo,  3. 

IB.SfP.  All 

12.  If  a  note  for  payment  of  the  al- 
lowance to  a  prisoner  under  the 
Lord's  Act  be  dated  on  a  Saturday 
and  delivered  on  a  Monday,  and 
contain  a  general  promise  to  pay 
the  allowance  weekly,  the  pri- 
soner is  entitled  to  be  discharged^ 


CouimUiM  ▼•  PMgh,  T.  42(7.3. 

3  B.^P.  page  184 

13.  Qk.  Whether  such  anoteoogk 
not  to  contain  an  expiess  promiie 
to  pay  the  allowance  on  a  Mond/af, 
although  it  be  dated  on  that  dajof 
the  week.  t&idL  ML 

14.  The  profits  of  an  ecclesiasticsl  ht- 
nefice  do  not  pass  to  the  assignees 
under  an  insolvent  act,  thoagli  i&- 
duded  in  the  schedule  of  the  iiaoi- 
vent.  Arbuckle  ▼.  Cawtan,  H.  43 
Geo.  3.  3  B^P.r.\ 

15.  An  ipsolvent  discharged  imdei 
the  41  Geo.  3.  c.  70.  cannot  be 
hoKden  to  bail  on  a  hill  drawn  ud 
indorsed  over  by  him  previous  ti 
the  1st  of  March  1803,  though  tot 
due  till  after  that  period.  Sharji 
V.  Iffgrave,  E.  43  G.  3. 

3  B.^P.'m 

16.  Payment  of  the  weekly  aliowssoe 
to  a  prisoner  under  the  Lord*s  Act, 
to  the  person  who  opens  the  dooii 
of  the  prison,  is  a  sufficient  pay- 
ment to  the  prisoner  within  de 
meaning  of  the  act.  Panm  t. 
Solomon,  M.  45  G.  3.   1  N.  R.  Ill 

17.  If  a  note  for  the  weekly  allowance 
to  a  prisoner  in  execution  at  ^ 
suit  of  a  corporation,  be  sealed  vi(h 
the  corporation  seal,  it  is  a  saffickK 
compliance  with  the  Lord*s  Act 
which  requires  it  to  be  signed  viiii 
the  name  or  mark  of  the  PhiotiC 
Doe  d.  Cutlers*  Compaxy  v.  Ht^ 
T.45G.3.'  1N.R.3()6 

18.  The  Court  of  C.  B.  aHowcdi 
prisoner  to  he  brought  up  mdei 
the  Lord*s  Act,  notwithstaodiif 
the  body  of  the  notice  coDtsiix<i 
the  words  **  King's  Bench"  ■- 
stead  of  "  Common  Plea*,'*  the 
title  having  been  propecij  littf 
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ed  from  King's  B^nch  to  Ck)m- 
mon  Pleas,  and  there  not  being 
a  sufficient  time  to  give  a  fresh  no- 
tice. Knight  V.  Fowler,  M.  46 
t?.  3.  2  N.  R.  page  67. 

19.  Insolvents  shall  be  brought  up  in 
Term  on  the  days  appointed  for  the 
London  sittings,  and  on  Saturdays 
only.    Eeg  Oen.  M.  46  G.  3. 

2  N.  R.  96 

INSURANCE, 

See  Costs,  i.  7.  East  India  Com- 
pany, No.  2.  EviDENCB,  i.  4. 
ii.  24.  27, 28, 29. 35.  37.  Illegal 
Contract, No. 4. Licence.  Pay- 
ment OF  Money,  into  Court, 
No.  8.     Pleading,  iv.  11.  v.  10, 

•   11.22. 

I.  Of  the  Validity  o  the  Insurance. 

II.  Of  the  Effect  of  a  valid  Insu- 

rance, 

III.  Of  the  Acts  of  the  insured, 

IV.  Return  of  Premium. 

I.  Of  the  Validity  of  the  Insurance. 

I.  A.  being  indebted  to  B.  without 
any  order  from  him,  consigns  goods 
to  C.  to  be  held  for  B.  and  indorses 
the  bill  of  lading  to  C,  resolved  that 
B.  has  an  insurable  interest  in  the 
goods  so  consigned.  HUl  and  Ana- 
ther  V.  Secretan,  M.  39  G.  3. 

\  B.SfP.  315 

2.  A.  having'  consigned  a  cargo  to  B. 
and  drawn  bills  on  him  to  the 
amount  of  it  in  favour  of  C 
his  general  agent,  sends  these 
bills,  together  with  the  bills  of 
lading  to  C,  desiring  him  to  trans- 
mit them  to  ^.  "  that  B  may  have 
an  opportunity  of  insuring ;"  he  al- 
so draws  a  bill  for  300/.  on  C. 
whidi  is  accepted;  B.  refuses  to 
take  to  the  cargo  or   accept  the 


bills  drawn  on  him ;  C  then  effects 
a  policy  in  his  own  name,  and  in- 
forms A.  thereof,  who  approves  of 
his  conduct ;  in  an  action  by  C.  stat- 
ing himself  in  the  first  count  to  be 
the  agent  of  A.  and  averring  in- 
terest in  kim,  and  in  the  second 
averring  interest  in  himself,  held, 
first,  that  the  policy  was  good  with- 
in the  28  G.  3.  c  56.  Wolff  and 
Others  v.  Homcastle,  M.  39  G.  3. 

1  B.  Sr  P.  page  3\6 

3.  Secondly,  that  C.  had  an  insurable 
interest  to  the  amount  of  300/. 

ibid.    ibid. 

4.  If  the  name  of  the  broker  effect- 
ing a  policy  of  insurance  be  inserted ' 
in  the  policy  as  agent  generally, 
without  staying  for  whom,  it  is  a 
sufficient  compliance  with  tbe28  G. 
3.  c.  56.  BeU  and  Others  v.  Gi7- 
son,  M.  39  G.  3.       I  B.^  P.  345 

5.  So  it  is  if  his  name  be  inserted  in 
the  policies  though  not  as  agent. 
De  Vignier  v.  Swanson,  B.  R.  M. 
39  O.  3.  1  J5.  ^  P.  346  n. 

6.  Goods,  the  produce  of  Holland, 
purchased  in  that  country  during 
hostilities  between  Great  Britain 
and  Holland^  by  a  British  agent 
resident  there,  and  shipped  for 
British  subjects,  were  insured  by 
them  in  this  country:  held  that 
this  was  a  legal  insurance.  Bell 
and  Others  v.  Gilson,  M.  39  G.  3. 

I  B.^P.  345 

7.  If  A.  and  B.  declare  upon  a  policy 
of  insurance,  and  aver  that  they 
were  interested  until  and  at  the 
time  of  the  loss,  and  it  be  proved 
that  C,  after  the  policy  efiected, 
but  before  the  loss,  became  a  part- 
ner with  A.  and  B.  in  the 
goods    insured;     it    seems    that 

the 
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the  variance  is  not  fatal,  for  the 
averment  of  interest  relates  to  the 
time  of  making  the  policy.  Per- 
chard  v.  Whitmore,  Guildhall  SU- 
tings  after  Mich,  term  1786,  coram 
BullerJ.  2  B.S^P.lSS.n. 

8.  If  a  policy  be  efiected  on  a  fo- 
reign built  ship  British  owned 
(which  not  being*  required  to  be 
registered  may  sail  without  con- 
voy), it  is  not  incumbent  on  the  as- 
sured to  communicate  to  the  un- 
derwriter, at  the  time  of  making 
the  policy  the  circumstance  of  her 
being  foreign  built.    Long  v.  Duff, 

T.  40  G.  3.  2B.^  P.  209 

9.  In  a  declaration  on  a  policy  of 
insurance,  the  Plaintiff  averred 
that  Messrs.  H.  at  the  time  of 
effecting  the  policy,  and  at  the 
time  of  the  loss,  were  interested 
in  the  cargo,  which  was  the  sub- 
ject of  the  insurance  "  to  a  large 
amount,  to  wit,  to  the  amount  of 
all  the  money  ever  insured  there- 
on  ;*'  at  the  trial  it  appeared  that 
previous  to  effecting  the  policy 
Messrs.  H.  had  admitted  another 
mercantile  house  to  a  joint  concern 
in  the  cargo  insured:  held,  that 
the  averment  was  supported  by  the 
evidence.  Page  v.  Fry^  T,  40 
G.  3.  2  5.^  P.  240 

10.  The  Commissioners  appointed  by 
the  King  under  35  G.  3.  c.  80.  for 
the  care,  sale,  and  management  of 
such  ships  and  cargoes  belonging 
to  the  subjects  of  the  United  States, 
as  should  be  brought  into  the  ports 
of  this  kingdom,  were  held  to  have 
an  insurable  interest  in  Dutch  ships 
on  their  passage  to  this  country, 
having  been  taken  by  a  captain  of  a 


(a)  The  judgment  giTea  for  the  Plaintiffs  in 
8  Cm.  a. 


British  man  of  war,  under  instruc- 
tions from  the  Admiralty  to  take 
all  ships  and  cargoes  belonging  to 
the  subjects  of  the  United  States, 
and  to  bring  them  into  the  ports  of 
this  kingdom  to  be  detained  provi- 
sionally. Lucena  v.  Craufkrdj  H. 
42  G.  3.  3  B.Sr  P.  page  75 

1 1.  The  opinions  of  the  Judges  deli- 
vered in  Dom,  Proc.  upon  eight 
questions  arising*  out  of  the  above 
cases,  M.  47  G.  3.       2  N.  R.  269 

12.  Venire  de  novo  awarded;  and 
verdict  for  Plaintiffs  below  on  the 
count  which  averred  the  interest  in 
the  crown.  2  N.  R.  329  (a) 

1 3.  If  the  owner  of  a  ship  warranted 
American  he  resident  in  England, 
though  a  native  of  America,  the 
insurance  is  void.  Tabbs  v.  Bendt- 
lack,  Guildhall  Sittings  after  f. 
term  1801,  coram  Lord  Kenyon, 

3  B.^P.  207  ». 

14.  If  a  Swedish  ship  be  insured  at 
and  from  her  loading  port  in  the 
East  Indies  to  Gottenburgh,  and 
part  of  the  cargo  be  laden  in  a  Bri- 
tish port  in  the  East  Indies,  the  in- 
sured cannot  recover,  the  voyage 
being  in  contravention  of  the  na- 
vigation laws.  Chalmers  v.  Bdl, 
H.  44  G.  3  3  B.  ^  P.m 

15.  ilction  on  a  policy  on  goods  from 
Berderygge  to  London  ^  effected  by 
the  consignees  oa  the  1 3th  of  Dec. 
without  communicating  a  letter 
received  by  them  the  day  before, 
but  dated  the  30th  of  Nov,  in- 
forming them  that  the  Captain 
would  sail  the  next  day,  and  di- 
recting them,  if  he  should  not 
be  arrived,  to  effect  the  insur- 
ance as  low  as  possible ;  held  ft 

material 

K.  B.  was  iiBnncd  in  Dom.  Proc.  in  Trm.  tarn. 
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material  concealment  though  the 
ship  did  not  in  fact  set  sail  till  the 
24th  of  December.     Willes  v.  Glo- 
ver, E.  44  G.  3.    1  N.  R.  page  14 
16.  In  effecting  a  policy  on  the  8th 
of  January  at   Whitehaven,  on  a 
ship  **  at  and  from  Barbadoes  to 
Liverpool,**  a  broker's  letter  was 
produced,  stating  that  the  ship  in- 
sured was  not  coppered  but  a  slow 
sailer ;  was  expected  to  have  sailed 
on  the  29th  of  November;   and 
that  the  Barton,  a  coppered  vessel, 
and  very  fleet,  which  bad  sailed 
the  24th  from  Barbadoes,  had  ar- 
rived  on   the    5th  January,  but 
no  notice  was  taken  of  the  Agree- 
able, another  coppered  and  fleet 
vessel,  which  sailed  the  29th  No- 
.vember,  having  also  arrived  on  the 
same  day  as  the  Barton,     After 
verdict  for  the  Plaintiff,  the  Court 
refused  to  grant  a  new  trial  on  the 
ground  of  concealment.      lAttle- 
dale  V.  JHxon,  H.  45  G.  3. 

1  N.  R.  151 
17.  An  insurance  on  the  ^*  commis- 
sion, privileges,"  &c.  of  the  cap- 
tain of  a  ship  in  the  African  trade 
is  legal.  King  v.  Glover^  T.  46 
G,  3.  2  N.  R.  206 

W.Oftlie  Effect  of  a  valid  Insurance. 

).  In  an  insurance  on  a  ship  at  and 
from  Hull  to  Bilboa,  warranted  to 
depart  from  England  with  convoy, 
the  voyage  from  Hull  to  Ports- 
mouth, where  she  meets  with  con- 
voy, and  from  thence  to  Bilboa, 
may  be  considered  as  distinct - 
and  in  case  of  a  loss  between  the 
two  latter  places,  an  apportion- 
ment and  return  of  premium  may 


be  demanded.  Rothwell  v.  Cooke, 
M.  38  G.  3.  1  B.  ^  P.  page  172 
2.  In  a  policy  against  fire  from  half 
a  year  to  half  a  year,  the  assured 
agreed  to  pay  the  premium  half 
yearly  '*  as  long  as  the  insurers 
should  agree  to  accept  the  same," 
within  fifteen  days  after  the  expi- 
ration of  the  former  half  year, 
and  it  was  also  stipulated  that  no 
insurance  should  take  place  till 
the  premium  was  actually  paid ;  a 
loss  happened  within  fifteen  days 
after  the  end  of  one  half  year,  but 
before  the  premium  for  the  next 
was  paid:  held  that  the  insurers 
were  not  liable,  though  the  as- 
sured tendered  the  premium  before 
the  end  of  fifteen  days,  but  after 
the  loss.  Tarlton  v.  Staniforth,  in 
Error,  E.  36  G.  3. 

\B.^P.4'il 
3.  Policy  on  the  Ceres,  *'  at  and  from 
Oporto  to  Lynn,  with  liberty  to 
touch  at  any  ports  on  the  coast  of 
Portugal  to  join  convoy,  particu- 
larly at  Lisbon,  at  12  guineas  per 
cent,  to  return  six  pounds  if  ihe 
sail  with  convoy  from  the  coast  of 
Portugal  and  arrive;"  the  Ceres 
«  sailed  from  Oporto  with  a  sloop 
and  cutter  appointed  to  protect 
the  trade  of  that  place  to  Lisbon, 
from  whence  it  was  to  proceed  with 
the  Lisbon  trade,  under  a  larger 
convoy  for  England:  in  the  way 
from  Oporto  to  Lisbon  the  fleet 
was  dispersed  by  a  storm,  and  the 
Ceres  judging  for  the  best,  ran 
for  England  and  arrived:  held 
that  the  assured  were  entitled  to 
a  return  of  premium.  Audley  v. 
Duff,  H.  40  G.  3. 

2B.SrP.  Ill 
4.  So 
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4.  80  where  the  words  weie  **  if  fthe 
depart  with  convoy  from  Portugal 
and  arrive."  Everard  v.  HoUing- 
worth,  H,  40  G.  3. 

2  B.4r  P>P^9  HI.  innotis. 

5,  Insurance  on  goods  from  A,  to  B., 
**  until  they  should  be  there  dis- 
charged and  safely  landed;**  on 
their  arrival  at  B^  the  merchant 
to  whom  the  goods  belonged  em- 
ployed and  paid  a  public  lighter 
to  land  them,  and  the  goods  being 
damaged  in  the  lighter  without 
negligence,  the  underwriters  were 
held  liable  for  the  loss.  Hurry  v. 
The  Royal  Exchange  Assurance 
Company,  E.  4\  G.  3. 

2  B.^P.  430 

5.  P.  Rucker  V.  London  Assurance 
Company,  Guildhall,  8th  June  1784 
coram  Bulleri.  2  B.  ^  P.  432.  n. 

6.  Insurance  on  goods  on  board  a 
Spanish  ship  from  Nassau  to  Cbm- 
peachy,  to  continue  on  the  goods 
till  discharged  and  safely  landed. 
The  ship  having  a  licence  from  the 
British  governor  at  Nassau  sailed 
from  Campeachy,  and  having  ar- 
rived off  that  port,  made  signals 
for  ^launches  to  come  out,  into 
which  the  goods  were  put  for  the 
purpose  of  being  run  ashore.  In 
this  situation  the  goods  were  seized 
by  two  Spanish  government  brigs, 
it  being  contrary  to  the  l^nish 
laws  to  import  British  goods  into 
the  Spanish  main.  It  seems  that 
the  goods  were  protected  by  the  po- 

^  licy  while  on  board  the  launches, 
such  being  the  usual  method  of  car- 
rying on  that  trade.  Matthie  v. 
Potts,  H.  42  G.  3.     3  B.  ^  P.  23 

7.  Held  that  the  Dutch  commissioners 
might  recover  for  a  loss  by  perils 


of  the  tea  upon  shipping  insiued  as 
ante  Dw.  I.  No.  10.  though  the 
loss  did  not  happen  until  after  a 
proclamation  had  issued  for  general 
r^Hisals  against  the  Dutch,  he- 
cena  v.  Cram^urd,  H.  49  G.  3. 
[But  see  I>m.  I.  No.  10,  11.] 

ZB.if  P.  page  75 

8.  An  insurance  effected  in  Great 
Britain  on  a  French  ship  pierioas 
to  the  connnencement  of  hostilities 
between  Great  Britain  and  France^ 
does  not  cover  a  loss  by  British 
capture.  Futtado  v.  Badgers,  T. 
43  G.  3.  3    B.^P.m 

9.  Qu4Bre.  Whether  if  a  ship  be  war- 
ranted Americ€M,  the  assured  does 
thereby  undertake  that  she  shall 
be  owned  and  navigated  according 
to  all  the  regulations  of  the  Ame- 
rican navigation  act  ?  Baring  t. 
Claggtt,  T,  4«  G.  3. 3  B.  ^  P.  201 

10.  A  partial  loss  on  a  policy  on  goods 
by  reason  of-  sea-damage  is  to  be 
calculated  by  ascertaining  the  dif- 
ference between  the  respectife 
gross  proceeds  of  the  same  goods 
when  found,  and  when  damaged, 
and  not  the  net  proceeds.  Hurry 
V.  The  Royal  Exchange  Assurmce 
Company,  M.  43G.  3.  3  B.^  P.aOS 

11.  If  a  cargo  of  a  perishable  nature 
be  insured  from  A,  to  B.  with  tke 
usual  memorandum,  and  in  the 
course  of  the  voyage  information 
be  received  by  the  master  that  the 
port  of  B.  is  shut  against  the  ships 
of  his  nation,  in  consequence  of 
which  the  commander  of  the  con- 
voy orders  the  ship  to  proceed  to 
another  port,  and  the  cargo  be 
sold  there  by  order  of  the  Vice- 
Admiralty  Court  for  a  very  small 
sum  of  money,  the  assured  cannot 

abandon 
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abandon  as  for  a  total  loss.     Had- 
kinson  v.  Robinson,  E,  43  G.  3. 

3  B.  5-  P.  page  388 

12.  It  seems  that  if  the  voyage  be 
lost  in  consequence  of  the  port  of 
destination  being  shut  against  the 
sliip  insured,  the  assured  cannot 
declare  upon  this  as  a  loss  within 
the  policy.  ibid,    ibid^ 

13.  Policy  on  fruit  from  Qzdiz  to 
Londofif  with  the  usual  memoran- 
dum. In  the  course  of  the  voyage 
the  fruit  was  so  much  damaged  by 
sea  water  that  it  became  rotten  and 
stunk,  and  on  the  ship*s  arrival  at 
an  intermediate  port,  into  which 
she  was  driven,  the  goverment 
of  the  place  prohibited  the  land- 
ing of  the  cargo.  The  ship  also 
being  too  much  damaged  to  pro- 
ceed on  the  voyage  was  sold,  and 
the  cargo  necessarily  thrown  over- 
board :  held  that  the  assured  were 
entitled  to  recover  for  a  total  loss. 
Dyion  V.  Rowcro/i,  T.  43  G.  3. 

3  B.^  P.  47 
1 4.  Policy  on  freight  valued  at  500/. 
on  a  voyage  at  and  from  Deme- 
rarCj  Berbice,  and  the  Windward 
and  liCeward  Islands,  to  London. 
llie  ship  being  at  Demerara,  an 
agreement  was  entered  into  by  the 
master  with  a  house  there  for  a 
freight  from  Berbice  to  London, 
the  cargo  to  be  put  on  board  at 
Berbice,  and  the  ship  to  take  a 
cargo  of  bricks  and  planks  from 
Devnerara  to  Berbice,  and  deliver 
them  there;  while  proceeding 
from  Demerara  to  Berbice  with 
th6  bricks  and  planks  on  board, 
she  met  with  an  accident,  and  in 
consequence    never    earned    her 

fOL.  II. 


freight :  held  that  it  was  not  a  loss 
within  the  policy.  Sellar  v.  ilf*  Vi- 
car, E.  44  G  3.     1  N.  R.  page  23 

15.  Policy  on  goods  on  board  a  par- 
ticular ship  from  il.  to  B.,  ^'  against 
sea  risk,  and  fire  only;'*  in  the 
course  of  the  voyage  from  il.  to  B. 
the  ship  was  carried  out  of  the 
course  of  the  voyage  by  a^  King's 
ship,  but  being  afterwards  released, 
she  proceeded  on  the  voyage  in- 
sured, and  while  so  proceeding, 
the  goods  insured  sustained  sea 
damage:  held  that  the  underwriters 

,  were  liable  for  this  loss.     Scott  v. 
Thompson,  H.  45  G.  3. 

1  N.  R.  181 

16.  Policy  on  the  freight  of  the  ship 
Stranger  J  at  and  from  London  to 
Jamaica,  with  liberty  to  touch  at 
Madeira,  and  discharge  and  take 
goods  on  board  there,  the  Plain- 
tiffs had  agreed  by  charter-party 
that  the  ship  should  take  in  goods 
at  London,  and  proceed  to  Ma- 
deira, and  there  deliver  such  part 
of  the  goods  shipped  at  London, 
as  their  agent  should  direct,  and 
receive  on  board  wine  and  proceed 
to  Jamaica,  and  there  deliver ;  and 
the  freighter  agreed  to  pay  135/. 
in  full  for  freight  during  the  whole 
voyage  from  London  to  Madeira, 
and  from  thence  to  Jamaica ;  such 
freight  to  be  paid  in  Madeira,  on 
delivery  of  the  goods  shipped  at 
London  for  that  place,  by   Ma- 
deira wine  at  40/.  per  pipe,  to  be 
carried  in  the  said  ship  to  Jamaica 
free  of  freight;  the  ship  arrived 
at  Madeira  and  delivered  all  her 
London  cargo,  except  33  casks  of 

.  coals,  which  the  captain  kept  on 
2  S  board 
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board  to  stiffen  the  ship ;  having 
received  part  of  his  cargo  for  Ja- 
maica^ but  not  the  wine  to  be  paid 
for  freight,  a  gale  of  wind  arising, 
the  captain  was  obliged  to  cut  the 
cables,  and  run  out  to  sea,  where 
he  was  captured:  held  that  the 
Plaintiff  was  entitled  to  recover 
for  a  total  loss.  Atty  v.  Lindo, 
E.  45  (?.  3.  1  N.  R.  page  236 

17.  Rice  is  not  corn  within  the  mean- 
ing of  the  memorandum  of  a  po- 
licy of  insurance.  Scoit  v.  Bour- 
dUlonj  T.  46  G.  3.       2  N.  R.  213 

18.  In  moving  a  ship  from  one  part 
of  an  harbour  to  another  it  became 
necessary  to  send  two  of  the  crew 
on  shore  to  make  fast  a  new  line 
and  cast  off  the  rope  by  which  the 
ship  was  made  fast;  those  two 
men  being  immediately  impressed 
and  carried  away,  and  not  being 
allowed  by  the  press-gang  to  cnst 
off  the  rope  in  question,  the  ship 
in  consequence  thereof  went 
ashore:  held  a  loss  by  perils  of 
the  sea  within  the  policy.  Hodg- 
son V.  Malcolm,  M.  47  G.  3. 

2  N.  R.  336 

19.  If  a  ship,  in  order  to  escape  from 
a  privateer,  carry  an  unusual  press 
of  sail,  and  succeed  in  getting  away, 
but  sustain  damage  in  so  doing, 
this  is  a  particular,  not  a  general 
average.  Covington  v.  RobertSf 
M.  47  G.  3.  2  N.  R.  378 

20.  In  an  action  on  a  policy  of  in- 
surance on  a  ship  licenced  by  the 
East  India  Company  to  proceed 
for  one  voyage  from  England  to 
the  Cape;  from  thence  to  the  Pa- 
cific Ocean  and  North  West  Coast 
of  America,  and  there  to  sell  the 


cargo  from  London,  and  trade  asd 
traffic  to  procare.  and  afterwards 
sell  the  produce  or  manufacture 
of  those  parts,  and  to  proceed 
from  thence  to  Japan,  Korrta, 
and  Canton,  and  there  to  dispose 
of  the  cargo  procured  on  the  North 
West  Coast  of  America,  and  then 
return  to  England,  whicli  licence 
was  to  be  in  force  for  three  yean; 
the  Court  held,  that  a  ship  which 
was  lost  in  the  Pacific  Ocean  after 
having  abandoned  all  intention  of 
proceeding  to  Canton  was  pro- 
tected by  the  licence.  NormBe  t. 
St.  Barbe,  T.  47  G.  3. 

2N.R.pageA^ 


III.  OftheAcUoftheii 

1.  Sailing  orders  are  necessary  to  the 
performance  of  a  warrantry  to  de- 
part with  convoy^  unless  partica- 
lar  circumstances  exempt  the  in- 
sured from  the  general  rule.  WM 
v.  Thompson,  E.  37  G.  3. 

1  B.^P.S 

2.  Insurance  on  a  voyage  from  C.  U) 
D.,  on  a  representation  that  the 
ship  was  first  to  sail  fipom  A.  to  B* 
and  from  B.  to  C. ;  the  voyage 
from  il.  to  jB.  was  performed,  bot 
that  from  B.  to  C.  being  unaTOtd- 
ably  prevented,  the  ship  retumed 
to  A.,  from  thence  proceeded  im- 
mediately to  C.,  and  in  perfonn- 
ing  the  voyage  from  C.  to  D.  was 
lost;  and  this  was  held  a  good 
commencement  of  the  voyage  in- 
sured. Driscol  v.  Paamort,  B. 
38  G.  3.  I  B.^  P.  2(K) 

3.  Insurance  on  a  voyage  from  A,  to 
B.,  from  B.  to  C,  and  from  C  to 
A.;  the  voyage  from  A.  to  B/ti 
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performed,  but  that  front  i.  to  C. 
being  unavoidably  prevented,  the 
ship  returns  to  A.;  from  |whence 
the  captain  writes  to  his  broker  in 
London,  requesting  him  to  obtain 
the  opinion  of  the  underwriters  as 
to  his  proceeding  diiectly  to  C.  if 
the  charterer  should  insist  on  it, 
and  is  answered  by  him  that  he 
thinks  the  policy  at  an  end ;  at  the 
instance  of  the  charterer  the  cap- 
tain does  proceed  to  C,  and  on  his 
return  from  thence  to  il.  the  ship 
is  captured  :  held  that  the  foyage 
insured  was  never  abandoned. 
Dri9col  r.  Bovil,  M.  39  G,  3. 

I  B.Sf  P.  page  313 

4.  A  warrantry  to  depart  widi  convoy 
is  not  complied  with,  unless  sail- 
ing instructions  be  obtained  before 
the  ship  leaves  the  place  of  ren- 

4/  dezvous,  if  by  due  diligence  of  the 
master  they  can  be  obtained. 
Anderson  v.  Pitcher,  K  40  G.  3. 

2  5.  5-  P.  164 

5.  A.  having  effected  one  policy  on 
ship  and  another  on  freight,  and 
the  «hip  having  been  detained  by 
embargo  in  Russia,  .he  abandoned 
the  ship  to  the  underwriters  on 
ship,  and  the  freight  to  the  under- 
writers on  freight,  at  the  same  time 
receiving  an  authority  from  the 
undervrriters  on  the  ship  to  act  for 
tbem,  and  endeavour  to  recover  it. 
The  ship  havbg  afterwards  brought 
home  the  cargo  which  was  on 
board  at  the  time  of  the  detention 
and  earned  freight  accordingly^ 
which  A.  received:  held  that  in 
an  action  by  the  underwriters  on 
freight  against  A.  they  were  en- 
titled to  recover  the  freight  so  re- 


ceived by  him.  Leatham  v.  Terry, 
T,  43  C  3.  3B^  P.  page  479 
6.  Action  on  a  policy  on  goods, 
*' until  the  cargo  should  be  dis- 
charged and  safely  landed;''  on 
the  arrival  of  the  ship,  the  goods 
insured  were  put  on  board  a  lighter, 
hired  in  the  usual  way,  and  brought 
to  the  Plaintiff^s  wharf  in  the  even- 
ing, but  not  landed  on  account  of 
the  rough  weather;  the  Plaintiff 
then  undertook  to  see  to  the  land- 
ing himself,  but  in  the  nighty  the 
lighter  by  an  unavoidable  accident 
was  sunk,  and  the  goods  were 
lost;  held  that  the  underwriters 
were  discharged.  Strong  v.  iVa- 
taUy,E.UG.3.  1  N.  R.  16 

IV.  Return  of  Premium. 

&eDiv.  II.  No.  1,2,3,4. 

1.  In  an  action  on  a  policy  of  insur« 
ance,  with  a  count  for  money  had 
and  received,  if  the  Defendant  pay 
no  money  into  Court,  but  establish 
as  a  defence  that  the  risk  never 
commenced,  the  Plaintiff  is  in- 
titled  to  a  verdict  for  the  pre- 
mium, though  no  demand  of  pre- 
mium was  made  by  his  counsel  in 
opening  the  case.  Penson  v.  Le& 
M,  41  G.  3.  2  JB.  4-  P.  300 

2.  A  foreigner  cannot  recover  back 
the  premium  paid  by  him  upon  a 
policy  of  insurance  if  the  voyage 
be  in  contravention  of  the  British 
laws.  Therefore,  where  a  policy 
was  effected  upon  a  Damsh  ship 
at  and  from  Bengal  (in  which 
there  are  Danish  settlements)  to 
Copenhagen,  and  the  ship  loaded 
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at  Calcuitay  contrary  to  12  Car,  2, 
c.  18.  5.  8.  the  Court  held  the 
assured  was  not  entitled  to  reco- 
.  yer  back  the  premium ,  even  though 
it  appeared  that  the  practice  of 
loading  foreign  ships  to  Calcutta 
had  prevailed  for  a  length  of  time, 
and  had  been  authorized  by  act  of 
parliament  soon  after  the  shipment 
in  question.  Morck  v.  Ahely  H. 
42  O.  3.  3B.^  P.  page  35 

INTEREST  OF  MONEY, 

See  Bond,  No.  1.  Exchequer- 
Chamber,  Court  op,  No.  I, 
?.  Monet  HAD  AND  received, 
No.  6. 

8.  The  net  sum  received  only  with- 
out interest  can  be  recovered  in 
an  action  for  money  had  and  re- 
ceived. Walker  v.  Constable,  T. 
38  G.  3.  1  jB.  ^  P.  306 

2.  Ifu^  ment  for  Plaintiff  on  an  at- 
torney's bill  be  affirmed  in  the  Ex- 
chequer-Chamber, that  Court  will 
not  allow  interest.  Walker  v. 
Bayley,  in  Error,  T.  40  G.  3. 

2  B.^  P.  219 

3.  In  a  contract  for  the  sale  of  goods, 
if  any  particular  time  be  limited 
for  the  payment  of  the  price,  the 
vendor  is  entitled  to  interest  on 
the  price  from  that  time.  Mount- 
ford  V.  Willesy  M.  41  G.  3. 

2B.^  P,  337 

4.  In  trover  for  bills  of  exchange,  the 
Court  of  Exchequer-Chamber  al- 
lowed interest  from  the  date  of  the 
final  judgment  upon  all  such  bills 
as  had  been  received  before  the 
judgment,  and  upon  all  such  as 
had  been  received  afterwards  from 


the  time  of  the  receipt.  AtJdMaMd 
Another  v.  Wheeler  and  Another ^ 
in  Error,  T.  46  G.  3. 

2  N.  R.  page  205 
5.  Upon  affirmance  of  a  judgment  for 
the  Plaintiff  in  an  action  for  not 
performing  a  contract,  the  Exche- 
quer-Chamber refused  to  allow 
interest  Bristow  and  Others,  Ex- 
ecutors,  S^x.  v.  Waddingtan  and 
Others,  in  Error,  M.  47  G.  3. 

2  N.  R.  355 

INTEREST  INSURABLE, 
See  Insurance,  i.  1,  2,  3.  6.  9, 10. 

PLEADINOy  V.  10,  11. 

ISSUABLE  PLEA, 
See  Practice,  iii.  13. 

ISSUE, 

See  Amendment,  No.  9.  Plead- 
ing, viii.  2.  Practice,  iii.  20. 
T.  4.  20. 

ISSUES. 
See  Practice,  ii.  1.3,  4. 


JOINDER  OF  ACTIONS, 
See  Pleading,  i.  3.  7. 

JOINT  ACTIONS, 
&e  Pleading,  ii.  10,  11. 

JOINT  TENANTS, 
See  Tithes,  No.  3. 


JUDG- 
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JUDGMENT. 

See  Bail,  i.  27.  ii.  6.  17.  v.  1,  2. 
Courts,  No.  8.  Ejectment, 
No.  10,  II.  Enemy,  No.  2. 
E&ROR,  Writ  of.  No.  2.  Evi- 
dence, ii.  14.  Exchequer- 
Chamber,  Court  of,  No.  3. 
Execution,  No.  2.  Executor 
AND  Administrator,  No.  2. 
Pleading,  i.  I.  iv.  11.  v.  24. 
Practice,  v.  x.  3.  Prisoner, 
No.  2.  4.  7.  Release,  No.  3. 
Trespass,  No.  2.    Waste. 

1.  The  Defendant  having  given  a 
warrant  of  attorney  to  confess 
judgment,  took  the  benefit  of  an 
insolvent  act,  then  became  bank- 
rupt and  obtained  his  certificate ; 
after  which  the  Plaintiff  entered 
up  a  general  judgment,  and  sued 
out  a  general  execution.  Held 
regular,  no  dividend  appearing  to 
have  been  made.  Edmonson  v. 
Parker,  T.  42  G.  3. 

3  B,SfP.page\^5 

i2.  The  judgment-book  is  no  evidence 
of  the  judgment  entered  therein, 
though  the  record  has  not  been 
made  up,  and  though  the  person 
interested  in  proving  the  judgment 
be  no  party  to  the  action.  Ayrey 
V.  Davenport,  T.  47  G.  3. 

2  N.  R.  474 

3.  Semhle,  That  the  person  so  inte- 
rested may  compel  the  party  to 
enter  up  his  judgment,     ibid,  ibid, 

JURY, 
See  Verdict,  No.  2. 


L. 

LACHES, 
See  Bail,  ii.  14. 

LANDLORD  AND  TENANT, 

See  Agreement,  No.  3.  Gorpora- 
TioN.  Covenant,  No.  9.  Dis- 
tress. EjectHent.  Executor 
AND  Administrator,  No.  3,  4. 
Lease,  No.  2.  Payment,  No.  1. 
Pleading,  ii.  12. 

» 

LAND-TAX. 

1.  Buildings  of  a  college  in  one  of 
the  universities  taken  into  and  made 
part  of  the  college  between  the 
passing  of  the  first  land-tax  act 
and  the  act  which  made  that  tax 
perpetual,  are  exempted  from  the 
land-tax.  All  Souls*  Colleae  v. 
Costar,  H,  44  G.  3. 

ZB.^  P.pageQZS 

2.  But  where  a  college,  soon  after 
the  passing  of  the  first  land-tax 
act,  purchased  lauds  of  a  parish 
under  a  private  act  of  parliament 
which  provided  that  the  college 
should  pay  all  taxes  whicfc  the  pre- 
mises then  were,  or  should  be 
thereafter  subject  to,  it  was  held 
that  the  lands  purchased  were  not 
exempted  from  the  land-tax. 

ibid,  ibid. 

LARCENY, 
<&6 Embezzlement.  Indictment, 

No.  6.     Post-Off  ice. 
If  a  servant,  being  solicited  to  be- 
come an  accomplice  in  robbing  his 
master's  house,  inform  his  master 

thereof. 
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thereof,  who  thereupon  tells  him 
to  carry  on  the  business,  and  con- 
sents to  his  opening  a  door  lead- 
ing to  the  premises,  and  being  with 
the  robbers  during  the  robbery, 
and  also  marks  his  property,  and 
lays  it  in  a  place  where  the  robbers 
are  expected  to  come,  with  a  view 
to  apprehend  the  robbers,  this  con- 
duct of  a  master  will  not  amount 
to  a  defence  in'  an  indictment 
against  the  robbers.  The  King  v. 
John  Egginton  and  Others^  T.  41 
O.  3.  2  B.^  P.  page  508 

LEASE, 

5ffe  AoREEMEKTy  No.  1.  ASSIGN- 
MENT. Corporation.  Cove- 
nant. Ejectment,  No.  7. 
Stamps,  No.  8.  Trover,  No.  2. 
Trustee,  No.  1,3. 

1 .  Tenant  for  life  leases  premises  for 
21  years,  and  before  the  expiration 
of  that  term  dies ;  the  tnistees  of 
the  remainder-man,  then  an  infant, 
continue  to  receive  the  rent  re- 
served, and  he,  on  coming  of  age, 
sells  the  premises  by  auction ;  in 
the  conditions  of  sale  the  premises 
are  declared  to  be  subject  to  the 
lease,  and  in  the  conveyance  to 
the  purchaser,  the  lease  is  referred 
to  as  in  the  possession  of  the  lessee, 
and  in  the  covenant  against  incum- 
brances that  lease  is  excepted  ;  the 
purchaser  mortgages,  and  in  the 
mortgage  deeds  the  like  notice  is 
taken  of  the  lease,  and  the  mort- 
gagees for  some  time  receive  the 
rent  reserved :  held  that  the  lease 
expired  with  the  interest  of  the 
tenant  for  life,  and  that  the  notice 
since  taken  of  it  did  not  operate 


as  a  new  lease.     Doe  d.  Potter  ? . 
Archer  J  T.  36  G.  3. 

I  B.^P.  page  531 
2.  If  a  lease  be  granted  for  7,  14,  or 
2 1  years,  the  lessee  only  has  tbe 
option  at  which  of  the  above  pe- 
riods the  lease  shall  determine. 
Dann  v.  Spurrier^  E.  43  6. 3. 

S  B.^P.J99 

LEATHER. 

1.  A  condemnation  bv  four  out  of 
the  six  triers  of  leather,  appointed 
under  1  Jac.  1.  c.  22  (the  whole 
number  being  met  for  the  porpoie 
of  trying),  must  be  considered  u 
the  condemnatioa  of  all  six. 
Ormdley  and  Another  t.  BaHkr 
and  Others,  E.  38  6.  3. 

•      IB.^P.m 

2.  If  a  person  carrying  on  withis  a 
borough  one  of  the  trades  meo- 
tioned  in  the  I  Jac.  1.  c.  22.  viz. 
that  of  •  a  cutter  and  worker  of 
leather,  expose  to  sale  shoes  ma- 
nufactured without  the  boroogfa, 
and  purchased  by  him  ready  made, 
the  searchers  may  seize  them  under 
s.  32.  if  made  of  leather  iniaffi- 
cienUy  tanned.  Hodgmn  v.  Rkh 
ard  and  Others,  H.  47  G.  3. 

2N.R.389 

LETTERS, 
5!?e  Franking.     Post-Offick. 

LIBEL, 
Jbe  Defamation.  Practice,  vii.  4. 

1.  A  letter  written  by  Defendant  to 
a  third  person,  calling  Plaintiff 
"a  villain,^  is  actionable,  thoofb 

UDSUp 
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unsupported  by  proof  of  special 
damage.  Bell  v.  StanCf  M,  39 
G.3.  I  B.Sf  P. page  :^3i 

2.  An  action  cannot  be  maintained 
for  publishing  a  true  account  of 
the  proceedings  of  a  court  of  jus- 
tice, however  injurious  such  pub- 
lication may  be  to  the  character  of 
an  individual.  Curry  v»  Walter, 
E.  36  G.  3.  \  B.^  P.  525 

3.  Qtt.  Whether  the  matter  of  justi- 
fication ought  not  to  be  pleaded  ? 

ibid.  ibid. 

4.  If  a  court  martial,  afler  stating  in 
their  sentence  the  acquittal  of  an 
officer  against  whom  a  charge  has 
been  preferred,  subjoin  thereto  a 
declaration  of  their  opinion  that 
tbechargeis  malicious  and  ground- 
less, and  that  the  conduct  of  the 
prosecutor  in  falsely  calumniating 
the  accused  is  highly  injurious  to 
the  service,  the  president  of  the 
court-martial  is  not  liable  to  an 
action  for  a  libel  for  having  deli- 
vered such  sentence  and  declara- 
tion to  the  judge  advocate.  Je* 
hyU  V.  Sir  J.  Moore,  M.  47  G.  3. 

2  N.  R.  341 

LICENCE, 

SseCovENANT,  No.  9.  Ejectment, 
No.  7.  Insurance,  ii.  9.  20. 
Wages,  No.  I. 


t 


If  a  licence  be  obtaiued  from  the 


British  government  by  -4.,  to  im- 
port from  an  enemy's  country  in 
six  ships  such  goods  as  should  be 
4     specified  in  his  bills  of  lading,  and 
goods  be  imported  on  board  on€  of 
^     the  six  ships  on  account  of  B,,  C, 
^    and  2>.,  to  whom  several  bills  of 
f     lading  are  sent  for  their  respective 


goods,  and  one  general  bill  of 
lading  for  the  whole  cargo  be  sent 
to  -4,,  the  whole  cargo  wHl  be  pro- 
tected. Defflis  v.  Parry,  H,  42 
G.  3.  3  B.  ^  P.  pogre  3 

LIEN, 
See  Costs,  iv.  2,  3. 

\.  A,,  living  at  N,  in  Dewmshire, 
ordered  goods  of  B.  in  London. 
who  sent  them  by  ship  via  Exeter^ 
consigned  to  il.,  and  advised  him 
thereof;  on  their  arrival  at  Exeter 
they  were  delivered  to  C,  a  wharf- 
inger, who  received  them  on  A,*$ 
account,  and  paid  the  freight  and 
charges;  afler  their  arrival  A. 
wrote  to  B.J  informing  him* that  in 
consequence  of  his  afiairs  being 
deranged  he  should  not  take  the 
goods,  and  telling  him  that  they 
were  at  Exeter;  at  this  time  A. 
had  committed  an  act  of  bankrupt- 
cy, upon  which  he  was  afterwards 
declared  a  bankrupt;  B.  applied 
to  C.  for  the  goods  and  tendered 
him  the  freight  and  charges  due, 
upon  which  C.  promised  not  to 
deliver  them  out  of  his  custody, 
but  afterwards  did  deliver  them  to 
the  assignees  of  il.,  though  indem- 
nified by  B,  Held,  Ist,  that  B. 
had  a  right  to  stop  the  goods  in 
the  hands  of  C. ;  and  2dly ,  that  he 
might  maintain  trover  for  them 
against  C.  Mills  v.  Ball,  T,  41 
G.  3.  2^  B.  ^  P.  457 

2.  An  usage  for  carriers  to  retain 
goods  as  a  lien  for  a  general  ba- 
lance of  account  between  them 
and  the  consignees,  cannot  afiect 
the  right  of  the  consignor  to  stop 
the  goods   in  transitu.      Oppen- 

heim 
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heim  v.  Rusiely  H.  42  O,  3. 

3  B.^  P.  page  42 

3.  Semb.  That  snch  a  Hen  could  not 
be  established  even  by  agnjement 
between  the  carrier  and  the  con- 
signor, ibid.  ibid. 

4.  In  trover  by  the  assignees  of  a 
bankrupt  against  a  carrier,  the 
latter  may  set  up  a  custom  to  re- 
tain for  his  general  balance.     As- 

•  jnnaUy  Assignee  of  Howarth,  v. 
Pickford,  Guildhall  Sittings  after 
Easter  Term,  coram  Lord  Kenyon, 

3B.^  P.  44  n. 

5.  A,  of  Newcastle^  shipped  goods 
for  London  to  order  of  B, ;  before 
their  arrival  B.  wrote  to  say  that 
he  was  in  failing  circumstances, 
and  would  not  apply  for  the  goods 
on  their  arrival.  To  this  A.  re- 
turned a  general  answer  without 
making  any  mention  of  the  goods, 
but  immediately  left  Newcastle  for 
London,  and  on  his  arrival  applied  I 
to  the  wharf  of  C,  where  the  goods 
had  in  the  mean  time  arrived  (and 
where  goods  shipped  for  B.  usually 
were  landed  and  kept  till  sent  for 
by  him),  tendering  the  freight  and 
ch  arges  paid  for  the  goods,  and  re- 
quiring a  delivery  of  them,  which 
was  refused,  unless  upon  payment 
of  a  general  balance  due  from  B» 
to  C.  for  wharfage.  Held  that  the 
contract  as  between  A.  and  B, 
having  been  rescinded  previous  to 
the  arrival  of  the  goods,  C.  had  no 
right  to  retain  against  il.  for  a  ge- 
neral balance  due  to  him  from  B. 
Richardson  v.  Gws,  E.  42  G.  3. 

3B.  §-P.  119 

6.  Semb.  that  the  goods  were  no 
longer  in  transitu  when  arrived  at 
the  wharf  of  C,  where  the  goods 


of  A,  were  usually  landed  and  kept 
Richardson  v.  Goss,  E.  42  G.  3. 

3B,8^P,page\\% 

7.  A.,  the  general  ag^ent  in  London 
of  jB.  and  Co.,  a  house  at  Paris, 
with  power  to  export  for  them  to 
such  markets  as  he  should  think 
fit,  purchased  goods  in  the  name 
of  B.  and  Co.  of  C.  of  Manchester, 
and  directed  them  to  be  sent  to 
D.,  ar  packer  in  London.  After 
their  arrival  2>.  had  ^ome  of  the 
goods  unpacked  and  sent  away, 
and  the  remainder  repacked.  News 
then  arrived  of  the  failure  of  B. 
and  Co.  Held  that  the  goods  in 
D.'s  hands  were  no  longer  in  tran- 
situ,  and  that  C.  therefore  had  oo 
right  to  stop  them.  Leeds  y.  Wrigkty 
H.  43  G.  3.  3  B.  ^  P.  320 

8.  On  the  16th  of  March  1802,  goods 
were  forwarded  from  Manchester, 
addressed  to  A,  at  the  BuU-and- 
Mouth  Inn,  London^  in  conse- 
quence of  a  previous  order  from 
him.  On  the  23rd  of  the  same 
month,  the  goods  were  sent  to  the 
Defendant's  house  as  the  packer 
of  A,,  the  latter  having  ^ven  do 
direction  at  the  Bull-and-Mwth 
Inn  respecting  these  particular 
goods ;  but  having  given  a  general 
order  that  all  goods  addressed  to 
him  should  be  sent  to  the  Defend- 
ant, A.  having  no  warehouse  of 
his  own.  On  the  11th  of  March 
A.  committed  an  act  of  bankrupt- 
cy. When  the  good  arrived  at  the 
Defendant*s  they  were  booked  to 
the  account  of  i4.,  and  the  De- 
fendant not  knowing  of  A*s  bank- 
ruptcy, unpacked  the  goods  to  as- 
certain the  contents.  On  the  3 1  st  of 
March,  the  goods  were  claimed  by 

the 
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the  consignees,  and  on  the  day  af- 
ter by  the  assignees  of  A,y  against 
whom  a  commission  had  been  taken 
out.  *  Held  that  the  transitus  of  the 
goods  was  at  an  end  when  they  ar- 
rived at  the  Defendant's  house,  and 
consequently  that  the  Plaintiffs,  as 
the  assignees  of  il.,  were  entitled 
to  recover  them  in  an  action  of  tro- 
ver. Scott  V.  Pettit,  T.A3  0.  3. 

3  B.SfP.  page  469 

9.  i4.,  a  factor,  having  sold  goods  of 
B,,  in  his  own  name  to  C,  the  lat- 
*ter,  without  paying  for  these  goods, 
sent  another  parcel  of  goods  to  A. 
to  sell  for  him,  never  having  em- 
ployed i4.  as  a  factor  before.  C. 
then  became  bankrupt,  and  his  as- 
signees claimed  the  goods  sent  by 
bim  to  il.,  and  which  still  remain- 
ed unsold,  tendering  the  charges 
upon  those  goods  A,  refused  to  de- 
liver them  up,  claiming  a  lien  upon 
them  for  the  price  of  the  former 
goods  sold  by  him  to  C.  there  being 
a  balance  then  due  from  B.  to, 
himself.  Held  that  the  assignees 
were  entitled  to  recover.    Hough- 

'  ton  V.  MathewSy  T.  43  G  3. 

3  B.  ^  P.  485 

10.  A  number  of  bales  of  bacon,  then 
lying  at  a  wharf,  having  been  sold 
for  an  entire  sum,  to  be  paid  for  by 
a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger*  to  deliver 
them  to  the  vendee;  who  went  to 
the  wharf,  weighed  thewhole,  took 
away  several  bales,  and  then  be- 
came bankrupt;  whereupon  the 
vendor,  within  10  days  from  the 
time  of  the  sale,  ordered  the  wharf- 
inger not  to  deliver  the  remainder. 
By  the  custom  of  the  trade   the 

I      charges  of  warehousing  were  to  be 


paid  for  by  the  vendor  14  days  af- 
ter the  sale.  Held  that  the  ven- 
dee had  taken  possession  of  the 
whole,  and  that  the  vendor  had  no 
right  to  stop  what  remained  in  the 
hands  of  the  wharfinger.  Hcun- 
mond  V.  Anderson,  T.  44G,  3. 

1  N.  R.  page  69 
11.  A  carrier  who,  by  the  usage  of  a 
particular  trade,  is  to  be  paid  for 
the  carriage  of  goods  by  the  con- 
signor, has  no  right  to  retain  them 
against  the  consignee  for  a  general 
balance  due  to  him  for  the  car- 
riage of  other  goods  of  the  same 
sort  sent  by  the  consignor.  Butler 
V.  Woolkott,  M.  46  G.  3. 

2  N.  R.  64 

LIGHTER-MAN, 
See  Insurance,  ii.  5.  iii.  6. 

LIMITATIONS  OF  ACTIONS, 
See  Pleading,  V.  16.  Practice, 
V.  3.  Time,  No.  1.  Usury, 
No.  4. 
1 .  J.  S,  demised  lands  to  the  rector 
of  D.  for  40  years  at  a  certain 
rent,  the  rector,  after  covenanting 
for  payment  of  the  rent,  further 
granted  to  /.  S,  the  tithe  of  oats  of 
the  parish  of  D. ;  the  lease  also 
contained  a  proviso  for  re-entry  in 
case  the  rent  should  be  in  arrear, 
or  J,  S.,  his  heirs,  &c.,  should  be 
disturbed  by  the  rector  or  his  as- 
signs in  the  receipt  of  the  tithe, 
and  concluded  with  a  covenant  on 
the  part  of  J.  S,j  that  the  rector 
should  quietly  enjoy  the  lands  un- 
der the  covenants,  grants,  and 
agreements  contained  in  the  lease. 
After  the  eipiration  of  the  lease, 
the    lector     continued    to    hold 

the 
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the  land,  but  withheld  the  rent 
for  more  than  20  years ;  the  heirs 
of  J.  S.  at  the  same  time  continu- 
ing to  take  the  tithe  of  oaU,  and 
lome  confusion  existing  as  to  the 
respective  rights  of  the  rector  and 
the  heirs  of  J.  S.^  the  latter  being 
portionists  of  the  tithes  of  the  pa- 
rish.  Held  in  ejectment  by  the  re« 
presentatives  of  J.  S,  against  the 
rector,  that  the  possession  of  the 
land  by  the  rector  was  not  adverse 
80  as  to  let  in  the  operation  of  &e 
statute  of  limitations.  Roeexdem, 
Pdlatt  V.  Ferrars,  M.  42  G.  3. 

^B.SfP.  page  642 
2.  Under  a  plea  of  the  statute  of  li- 
mitations the  Plaintiff  gave  in  evi- 
dence a  letter  of  the  Defendant's, 
in  answer  to  an  application  for  the 
payment  of  his  debt,  in  which  the 
latter  referred  the  Plaintiff  to  his 
solicitors,    by  whose    opinion  he 
should  be  governed,  adding  "  they 
are  in  possession  of  my  determina* 
tions  and  ability;*'  and  also  a  con- 
versation with  the  Defendant's  so- 
licitors, in  which  they  stated  that 
if  the  Plaintiff  had  any  letter  which 
would  bind    the  Defendant,   the 
debt  would  be  paid  if  it  amount- 
ed to  lOO/.r  this  being  left  to  the , 
jury,  a  verdict  was  found  for  the 
Plaintiff,  but  the  Court,  inclining 
to  think  it  did  not  take  the  case 
out  of  the  statute,  granted  a  new 
trial.     Bicknell  v.  Keppel^  E.  44 
G.  3.  1  N.  R.  20. 

LIVERY, 
See  Dow  £11. 

LONDON, 
See  Barok  and  Fame,  No.  4,  5,  6. 


LORDS*  ACT, 
See  Insolvent. 

LUNATIC. 
iSee  Fine,  No.  7. 

1.  If  a  person  against  whom  a  com- 
mission of  lunacy  has  issued,  be 
arrested,  the  Court  of  Common 
Pleas  has  no  power  to  discharge 
him  on  the  gpt)und  of  his  lunacj. 
Steele.  Alan,  H.AIO.Z. 

2  B.Sf  P.  page  362 

2.  Nor  will  the  Court  compel  secu- 
rity for  costs  in  error  on  the  ground 
of  the  Plaintiff  m  error  being  a  lu- 
natic. tWd.  437 

3.  A  lunatic  may  be  brought  up  V 
habeas  ctnjms  from  Si.  1M% 
Hospital  to  be  surrendered  m  dis- 
charge of  his  bail.  PiUcfp  v.  Sex- 
Urn,  M.  44  O.  3.      ZB.^  P.550 


M. 

MALICIOUS  PROSECUTION, 
See  Action  on  the  Case,  No.  I, 

2,  3,  4. 

MANDAMUS, 
iSee  India. 

MANOR, 
i&e  Common.    Copyhold.    Covi- 
N ANT,  No.  9.  Ejectment,  No.  7. 
Partition,  No.  2. 

MANUMISSION, 


See  Slave. 


MARKET, 
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MARKET, 
See  Time,  No.  2. 
3tt.  Whether  if  no  specific  toll  be 
granted  in  letters  patent,  creating 
a  market,  the  grantee  be  entitled 
to  any  toll,  and  whether  in  such 
case  he  can  support  an  action  for 
an  injury  to  his  market?  Holcrqft 
V.  Heely  E.  39  O.  3. 

I  B.S^P.  page  400 

MASTERS  AND  SERVANT, 
iSee  Assumpsit,  No.  3.  Defama- 

TIOH,  No.  2.      NUISAHCE. 

MASTERS  IN  CHANCERY, 
See  Rate. 

MEMORANDUM, 
See  FaAUDs,  Statute  or,  No.  8. 

MEMORIAL, 
See  Annuity. 

MISJOINDER, 
See  Pleading,  i.  4. 

MISNOMER, 

See  Bail-piece.    Estoppel,  No.  2. 

1 .  The  Plaintiffs  sue  by  the  name  of 
mayor  and  burgesses  of  the  bo- 
rough of  S^ffordj  and  give  in  evi- 
dence a  charter,  by  which  they 
appear  to  have  been  incorporated 
by  the  name  of  the  mayor  and 
burgesses  of  the  borough  of  Staf" 
fordf  in  the  county  of  Stafford: 
this  is  not  in  bar.  Mayor  and  Bur^ 
gesses  of  Stafford  v.  Bolton^  E. 
37  G.  3.  1  B.  5-  P.  40 

2.  But  might  have  been  pleaded  in 
abatement.  ibid.    Urid. 


2.  Though  if  the  variance  had  been 
in  matter  of  substance,  instead  of 
mere  matter  of  addition,  so  that 
no  such  corporation  as  that  men- 
tioned in  the  declaration  had  ap- 
peared to  have  existed,  it  might 
have  been  in  bar.  Mayor  and  Bur^ 
gesses  of  Stafford  v.  Bolton^  K 
37  Q.  3.  1  B.  ^  P.  page  44 

4.  Defendant  being  arrested  by  the 
name  of  F.  H.,  put  in  bail  by  the 
name  of  H,  S. ;  Plaintiff  then  de- 
clared thus:  ''  S.  H.  arrested  by 
the  name  of  F.  H.  was  attached  to 
answer,**  &c.  Defendant,  without 
craving  oyer,  pleaded  in  abatement 
of  the  writ  that  his  name  was  &  H. ; 
Plaintiff  having  treated  this  plea  as 
a  nullity,  and  signed  judgment  ac- 
cordingly, the  Court  refused  to  set 
it  aside.  Murray  y.Hubhart^  H. 
37  0.3.  lB.*P.64d 

MONEY  HAD  AND  RECEIVED, 

See  Bankrupt,  iii.  12, 13.  Bills 
OF  Exchange  and  Promissory 
Notes,  No.  13.  Compositiov, 
Deed  of.  Interest  of  Moket, 
No.  1. 

1.  A  broker  who' has  received  the 
amount  of  a  loss  from  the  insurers, 
to  the  use  of  the  insured,  on  ac- 
count of  an  insurance  on  British 
goods  in  an  imperial  ship  trading 
to  the  East  Indies,  in  contraven- 
tion of  7  O.  r. st.l.c.^l.s. 2. and 
who  has  had  no  intimation  from 
the  insurers  to  retain,  shall  not  be 
allowed  to  set  up  the  illegality  of 
the  contract  as  a  defence  in  an  ac- 
tion by  the  insured  for  money  had 
and  received.  Tenant  ▼.  EtHott, 
E.  37  G.  3.  I  B.  ^  P.  3 

2.  If 
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2.  If  il.  receive  money  of  B.  to  the 
use  of  C,  it  may  be  recovered  by  C. 
in  an  action  for  money  had  and  re- 
ceived, though  the  consideration 
on  which  B.  paid  it  be  illegal. 
Farmer  v.  Russell  and  Another, 
T.  38  O.  3.     I  B.Sf^  P.  page  296 

3.  Q^.  Whether  the  case  would  be 
varied  if  A.  were  a  party  to  the 
contract  between  B.  and  C.  ? 

Aid,  ibid, 
4  A.  with  a  view  to  accommodate 
B,f  lent  him  a  bill  drawn  by  him- 
self upon  and  accepted  by  C,  who 
had' effects  of  his  in  his  hands;  B, 
indorsed  it  to  D.»  who  indorsed  it 
over:  the  day  before  the  bill  be- 
came due,  B.f  paid  the  amount  to 
A,,  who  on  hearing  that  Chad  fail- 
ed gave  B,  a  check  for  the  amount 
of  the  bill,  and  sent  him  with 
it  to  D.  to  enable  him  to  pay  the 
bill  when  due ;  four  days  after  that 
time  A,  learning  that  payment  had 
not  been  demanded,  desired  D,  not 
to  pay  the  bill,  as  no  notice  of  non- 
payment had  been  given  by  the 
holder,  and  offered  to  indemnify 
him;  notwithstanding  this  D,  af- 
tei*wards  paid  the  bill :  held  that 
D.  paid  the  money  in  his  own 
wrong;  and  that  A,  was  entitled 
to  recover  back  the  money  paid 
into  the  hands  of  D,  by  B,  in  an 
action  for  money  had  and  received. 
Whitfield  V.  Savage,  AT.  4 1  G.  3. 

2  B.  4-  P,  277 
5.  il.  in  consideration  of  200  guineas 
paid  by  B,,  gave  a  bond  for  the 
payment  of  an  annuity  to  the  latter 
of  100  guineas  until  the  hop  duty 
should  amount  to  a  certain  sum : 
before  this  event  had  taken  place 
A,  brought  an  action  to  recover 


back  the  200  guineas  of  B.  Held 
that  the  action  was  maintainable. 
Tappenden  ▼.  Randall^  T.  41  G.  3. 

2  B.^  P.  page  467 

6.  In  an  action  for  money  had  and 
.received,  nothing  but  the  net  sum 

received  without  interest  can  be 
recovered.  ibid.  ibid. 

7.  A.  being  indebted  to  J9.  in  700^ 
applied  to  C.  to  lend  him  that  sum, 
who  agpi'eed  so  to  do,  provided  A, 
would  allow  him  to  deduct  there- 
from 80/.  due  from  B.  to  himself 
upon  stock-jobbing  transactions; 
accordingly  C.  advanced  620/.  and 
A,  gave  him  a  promissory  note  for 
700/. ;  A,  then  paid  over  to  B.  the 
620/.  who  gave  him  a  discharge 
for  the  whole  700/. ;  the  promis- 
sory note  for  700/.  given  by  A. 
being  paid  when  due,  B.  brought 
an  action  against  C.  to  recover  80/. 
as  money  had  and  received  by  C. 
to  his  use  :  held  that  B,  could  not 
maintain  the  action,  but  that  it 
must  be  brought  by  il.  if  by  any 
one.  Sckoley  v.  Daniel,  M.  42  G,  3. 

2B.^P.  540 

8.  il.  by  his  will  devised  to  B.,  C, 
D.,  and  E,  twoparcelsof  land  upon 
trust  to  sell  and  divide  the  money 
among  his  brother's  and  sister's 
children,  B.,  C,  D.,  and  E.,  the 
latter  being  one  of  24  persons  en- 
titled under  the  will  to  a  share  of 
the  money ,'were  proceeding  to  sell 
when  it  was  agreed  by  the  three 
first  trustees  and  the  23  other  per- 
sons entitled  to  the  money,  that  E. 
should  become  the  purchasor  of  the 
two  parcels  of  land,  paying  30O/. 
for  one,  and  700/.  for  the  other.  A 
conveyance  was  accordingly  pre- 
pared and  executed  by  B,  and  C. 

only, 
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only,  upon  which  E.  took  posses- 
sion of  the  lands  and  paid  the  pur- 
chase-money, which  was  divided 
among  the  several  persons  entitled 
under  the  will.  E,  being  after- 
wards evicted  from  the  smaller  par- 
cel in  consequence  of  a  defect  in 
the  title  derived  under  the  will, 
brought  an  action  for  money  had 
and  received  against  one  of  the  23 
persons  to  recover  the  share  of  the 
300/.  received  by  him,  at  the  same 
time  refusing  to  give  up  the  parcel 
of  lands  for  which  700/.  had  been 
paid :  held  that  he  was  entitled  to 
recover.  Johnson  v.  Johnson^  E. 
42  O.  3.  3  B.^  P.  page  162 

9.  A.  having  sold  certain  leasehold 
premises  to  B,,  assigned  them  by 
indenture,  containing  a  proviso 
that  B,  should  not  assign  over  un- 
til the  whole  of  the  purchase-mo- 
ney should  have  been  paid,  and  B. 
and  C.  covenanted  for  themselves 
and  their  ex  ecu  tors,  administrators, 
.  and  assigns,  for  the  payment  of  the 
money.  The  premises  having  been 
taken  in  execution  for  a  debt  of 
B,y  who  had  not  paid  the  purchase-^ 
money,  were  sold  by  the  sheriff  to 
D.  who  paid  down  a  deposit,  and 
agreed  to  complete  the  purchase  on 
having  a  good  title ;  held  that  the 
non-payment  of  the  purchase-mo- 
ney by  B.  was  a  sufficient  objec- 
tion to  the  title,  and  that  D. 
might  recover  back  his  deposit  to 
an  action  for  money  had  and  re- 
ceived. Elliot  V.  Edwards,  T.  42 
G,3.  3B,^P.\S\ 

10.  A  bill  being  presented  by  the  in- 
dorsee to  the  drawee  for  acceptance, 
the  latter  on  accepting  it  said,  that 
he  expected  a  remittance  from  the 


drawer  in  a  few  days,  and  that  as 
he  had  a  bill  of  the  drawer  in  his 
hands  which  would  be  paid,  he 
would  take  all  risks:  held  that 
this  conversation,  together  with  the 
bill  accepted  by  the  drawee,  did 
not  amount  to  sufficient  evidence 
to  entitle  the  indorsee  to  recover 
against  the  drawee  the  amount  of 
the  bill .  accepted  on  a  count  for 
money  had  and  received.  Whii" 
welly.  Bennett,  M.  44  G.  3. 

3  jB.  ^  P.  page  659 

11.  ^.  having  obtained  a  patent  for 
an  invention,  of  which  he  supposed 
himself  the  inventor,  agreed  to  let 
B.  use  it  upon  payment  of  a  cer- 
tain annual  sum  secured  by  bond; 
this  sum  was  paid  for  several  years, 
when  B,  discovering  that  A.  was 
not  the  inventor,  but  that  it  was  in 
public  use  before  A.  obtained  his 
patent,  brought  an  action  for  mo- 
ney had  and  received,  to  recover 
back  the  amount  of  the  annuity 
paid :  held  that  he  could  not  re- 
cover. Taylor  v.  Hare,  E,  45 
O.  3.  1  N.  R.  260 

12.  The  Plaintiff  having,  declared  up- 
on an  agreement  to  deliver  soil  or 
breeze,  with  a  count  for  money  had 
and  received,  proved  that  the  De- 
fendant having  agreed  to  deliver 
soil,  he  the  Plaintiff  paid  2/.  5s, 
for  earnest,  but  that  the  Defendant 
refused  to  deliver  the  soil:  held, 
that  he  could  not  recover  damages 
for  the  non-delivery  on  the  first 
count,  on  account  of  the  variance; 
nor  the  2/.  5s.  upon  the  second, 
because  the  agreement  was  stilly  in 
force.  Cooke  v.  Munstone,  T.  45 
G.  3.  1  N.R.351 

MORT- 
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MORTGAGE, 

The  trustees  under  a  turnpike  act 
having  demised  to  one  of  several 
mortgagees,  such  proportion  of  the 
tolls  arising  from  the  road,  and  of 
the  toll-houses,  and  toll-gates,  for 
collecting  the  same,  as  the  sum  ad- 
vanced by  him  bore  to  the  whole 
sum  raised  on  the  credit  of  the 
tolls,  the  mortgagee  brought  eject- 
ment for  the  toll-houses  and  toll- 
gates,  in  order  to  repay  himself 
the  interest  due:  held  that  he 
might  well  maintain  his  action, 
notwithstanding  a  clause  in  the  act 
that  all  the  mortgagees  should  be 
creditors  upon  the  tolls  in  equal 
degree.  Doe  d.  Banks  v.  Booths 
r.  40  G.  3.      2B.  ^  P. page  219 

MUTINY, 
See  Indictment,  No.  1>  2,  3. 


N. 

NATURALIZATION, 
See  Subject. 

NAVIGABLE  RIVERS, 
&elNCLosuRE  Act. 

NAVIGATION  ACTS, 

See  Insurance,  i.  14.  ii.  9.  iv.  2. 

Ships. 

NEGLIGENCE, 

See  Attorney,  No.  6,  7. 


NEWSPAPER. 
&e  Bankrupt*  iii.  17.    Practice, 

vii.  4. 

NEW  TRIAL, 

&e  Costs,  i.  17.  Iksurakce,  i.  16. 
Verdict,  No.  2. 

1.  Defendant  brought  a  writ  of  error 
on  the  first  day  of  term  ;  obtained 
a  rule  nm  for  a  new  trial  on  the 
second,  and  justified  bail  in  error 
before  cause  shown :  this  was  held 
to  be  no  objection  to  his  support- 
ing the  rule  for  a  new  trial,  as  s 
point  of  importance  was  depending, 
which  would  have  been  shut  out  in 
the  court  of  eiror.  <SStr  JB.  Ham- 
meif  Knt.  and  Others  ▼.  Sir  W, 
Yea,  Bart.  M.  38  G.  3. 

1  B.S^P.  page  149.  n. 

i.  Where  no  point  has  been  saved  at 
the  tnal,  the  Court  will  not  set 
aside  a  verdict  on  a  question  of 
law,  if  the  justice  and  conscience 
of  the  case  be  with  it.  Cox  v. 
Kitchen,  M.  39  G.  3. 

!  B.  ^  P.  338 

3.  If  'the  testimony  of  witnesses,  oo 
which  a  verdict  has  proceeded,  be 
founded  on,  and  derive  its  credit 
from  particular  circumstances,  and 
those  circumstances  be  afterwards 
clearly  falsified  by  affidavit,  the 
Court  will  grant  a  new  trial.  lis- 
ter, One,  ^c.  V.  Mundell^  E,  39 
G.  3.  1  B.  ^  P.  427 

4.  In  an  action  on  the  32  Geo,  2.  c. 
28.  for  penalties  against  a  sheriCt 
officer  for  taking  a  larger  fee  upon 
an  arrest  than  was  allowed  by  law, 
Plaintifi*  having  been  nonsuited  for 
want  of  proof  in  the  sum  allowed 
by  law,  the  Court  being  of  opi- 
nion 
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nion  that  such  proof  was  necessary 
to  support  the  special  count,  re- 
fused to  set  aside  the  nonsuit  in 
order  to  enable  the  Plaintiff  to  re- 
cover on  the  money  counts,  since 
he  might  have  obtained  redress  by 
summary  application.  Martin  v. 
Slade,  M.  46  G.  3. 

2  N.  R.  page  59 

NOLLE  PROSEQUI, 
See  Practice,  v.  2.  viii. 

NON-RESIDENCE. 
See  Variance,  No.  10. 

NONSUIT, 

See  AcTioy,  Personal.     Bank- 
rupt, ill.  5. 

NONSUIT.  Judgment  a$  in  case  of. 
See  Practice  iv.  2.  v.  7.  22.  24. 

1 .  Judgment  as  in  case  of  a  nonsuit 
may  be  entered  up  against  the  De- 
mandant in  a  wnt  of  right.  Almgtll 
et  Ux,  V.  Pierson  and  Others,  M. 
38  G.  3.  IB.^  P.  103 

2.  And  the  Court  will  not  relieve  him 
if  he  has  conducted  himself  un- 
fairly towards  the  tenant  in  the 
course  of  the  proceedings,     ib.  t6. 

NOTICE, 

iSeeBAiL,  i.  11.  13.  17.  Bills  of 
Exchange,  No.  4,  5,  6.  Eject- 
hen  t.  No.  12.  Insolvent,  No, 
18.  Practice,  i.  7.  iii.  9.  21.  23. 
iv.  7.  10.  Tithes,  No.  1. 

NOTICE  OF  ACTION. 

1.  A  notice  of  action  to  a  magistrate 
under  the  24  Geo.  2.  c.44.  i.  I.  in- 


dorsed with  the  name  of  the  Plain* 
tiff's  attorney,  and  the  words  '^  of 
Birmingham*'  as  describing  the 
place  of  his  abode,  held  sufficient 
Osbom  v.  Gough,  M.  44  G.  3. 

3  B.SrP'  page  551 

2.  In  a  notice  of  action  by  three 
Plaintiffs,  they  were  described 
<<  William  Wood  of  RotherhUhe  in 
the  county  of  Surry,  merchant, 
Alexander  Wood,  late  of  the  same 
place,  mariner,  and  Osbom  De- 
verson,  late  of  the  same  place, 
mariner."  Held  sufficient,  though 
it  was  objected  that  Rotherhithe 
was  too  large  a  description  of  the 
first,  and  that  no  description  was 
given  of  the  actual  residence  of  the 
two  last.  Wooil  and  Others  v. 
FoUiot,  C.  B.  T.  26  O.  3. 

3  B.  ^  P.  652.  n. 

3.  Notice  of  action  was  subscribed 
*'  Given  under  my  hand  at  Dur^ 
ham,  the  11th  day  of,  &c.  Richd. 
Ratcliffe,  attorney  for,"  &c. 
without  adding  any  place  of  Resi- 
dence: held  insufficient  Taylor 
V.  Fenwich,  B.  R.  M.  23  G.  3. 

3B.^P.  563.  n. 

NUISANCE. 

A.  having  a  house  by  the  road  side, 
contracted  with  B.  to  repair  it  for 
a  stipulated  sum,  B.  contracted 
with  C,  to  do  the  work,  and  C. 
with  D.  to  furnish  the  materials  : 
the  servant  of  D.  brought  a  quan* 
tity  of  lime  to  the  house,  and 
placed  it  in  the  road,  by  which  the 
Plaintiff^s  carriage  was  overturned. 
Held  that  A.  was  answerable  for 
the  damage  sustamed.  Bush  v. 
Steimnan,  E.  39  G.  3. 

\  B.^P.  404 
NUL 


608 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


NUL  TIEL  RECORD, 
See  Practice,  v.  14. 


o. 

OBLIGATION. 
See  Bond.    Condition,  No.  3. 

OFFICE, 
See  Resignation  Bond. 

OFFICER, 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  No.  12.  Evi- 
dence, ii.  33.  Excise.  Extor- 
tion. Notice  of  Action,  No.  1. 
Trespass,  No.  2,  3. 

1 .  If  an  officer  seize  goods  in  obe- 
dience to  the  warrant  of  a  ma- 
gistrate, whether  that  warrant  e 
legal  or  not,  he  cannot  be  sued 
without  a  previous  demand  of  a 
oopy  and  perusal  of  the  warrant, 
according  to  the  24  Geo,  2.  c.  44. 
Price  V.  Messenger,  E.  40  G.  3. 

2  B.  ^  P.  page  58 

2.  If  the  warrant  to  seize  '*  stolen 
goods/'  and  he  seize  goods 
which  turn  out  not  to  have  been 
stolen,  he  is  still  within  the  pro- 
tection of  the  24  Geo.  2.  c.  44. 

ibid.  ibid. 

OYER, 
See  Misnomer,  No.  4. 
Oyer  may  be  prayed  at  any  time  be- 
fore the  expiration  of  24  hours 
after  demand  of  a  plea,  though  the 
rule  to  plead  be  out.  Sparkes  v. 
Simpson,  H,A\  G.  3. 

2B.SfP.  379 


•    P. 

PACKER, 
See  Lien,  No.  7,  8. 

PAPISTS, 
See  F&ANKiNO. 

PARDON. 
See  Pleading,  v.  1. 

PARLIAMENT, 
See  F&ANKiKO. 

PARTICULARS,  BILL  OF, 
See  Practice,  lii. 

PARTITION. 

1.  The  8  and  9  W.  3.c.  31.  s.  1.  which 
directs  the  form  to  be  pursued  in  t 
writ  of  partition,  applies  only  to 
cases  where  the  tenant  does  not 
appear.  Dyer  y.  BtiUock  and 
Others,  M,  32  G.  3. 

1  ^.  §•  P.  pogFC  344 

2.  The  customary  tenements  in  the 
North  of  England,  which  are  par- 
cels of  the  respective  manors  in 
which  they  are  situate,  and  des- 

*  cendible  from  ancestor  to  heir  by 
the  hereditary  right  called  tenant- 
right,  and  held  of  the  lord  accord- 
ing to  the  custom,  are  not  within 
the  statutes  of  partition.  Burrdl 
y.  Dodd,E.  43  G.  3.  3  B.^- P.  378 

3.  Pleadings  on  the  writ  de  partitione 
facienda.  ibid.  ibid. 

PARTNERS, 

See  Affidavit  to  hold  to  Bail, 
No.  19.  Arbitration,  No.  7. 
Consignment.    Illegal  Cok- 

tra  c 
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TRACT,  No.  4,  5.      Pleading, 
ii.  10.  iii.  11. 

1.  A.,  B,f  C.,and  D.  were  partners  in 
a  banking-house  at  Liverpool^  atad 

C.  and  Z>.  also  carried  on  a  separate 
mercantile  concern  in  London; 
J.  S.  having  accepted  bills  payable 
at  the  house  of  C.  />.,  employed  A,, 
JB.,  C,  and  D.  to  get  them  paid  ac- 
cordingly, and  agreed  to  deposit 
with  them  good  bills  indorsed  by 
him,  for  the  purpose  of  enabling 
them  so  to  do;  A.^  B.,  C,  andD. 
debited  J.  S.  in  account  for  his  ac- 
ceptances, and  credited  him  for  all 
the  bills  which  he  deposited ;  some 
of  the  bills  so  deposited  by  /.  S. 
were  remitted  by  A,,  B.,  ft,  and  D., 
to  ft  and  D.  upon  the  general  ac- 
count between  the  two  houses,  and 
before  any  of  the  acceptances  of 
J.  S.  became  due,  both  houses  fail- 
ed, and/.  S.  was  obliged  to  pay  his 
own  acceptances.  Held  that  the 
assignees  of  ft  and  D.  were  entitled 
to  retain  against  J,  S.  the  bills  re- 
mitted to  them  by  il.,  JB.,  ft,  and 

D.  Bolton  V.  Puller,  T.  36  G.  3. 

I  B.  ^P,  page  539 

2.  Held  also,  that  it  made  no  difference 
that  one  of  the  bills  remitted  did 
not  arrive  in  London  till  after  the 
bankruptcy  of  ft  and  Z>.,  though 
sent  by  A,,  B,,  ft  and  D.  before. 

ibid.  ibid. 

3.  If  three  partners  (two  of  whom  re- 
side abroad,  and  one  in  England) 
be  sued  for  a  partnership  debt,  and 
the  partner  resident  in  England  ap- 
pear to  the  action,  but  refuse  to  ap- 
pear for  the  partners  resident 
abroad,  the  sheriff  under  a  distrin- 
goM  against  the  two  partners  may 
takepartnersbipeffeotSythoughpaid 

VOL.U. 


for  by  the  partner  resident  in  Eng^ 
/aTu/ alone,  to  whom  the  partnership 
was  largely  indebted ;  and  the  Court 
will  not  relieve  him  against  such 
distress.  Morley  v.  Sirombom  and 
Others,  M.  43  G.  3. 

3  B.^P.  page  254 

4.  If  a^.  fa,  issue  against  one  of  se* 
vera!  partners,  the  Court  will  not 
at  the  request  of  the  partnership 
creditors,  give  the  sheriff  time  to 
return  the  writ  until  an  account 
can  be  taken  of  the  several  claims 
upon  the  partnership  property. 
Parker  v.  Pistor,  AT,  43  G.  3. 

3  B.SfP.  288 

5.  kfi,fa,  having  issed  against  the 
effects  of  the  Defendant,  who  was 
jointly  concerned  in  a  manufactory 
with  25  other  persons,  to  whom  he 
was  indebted  to  a  greater  amount 
than  his  whole  share,  and  the  she- 
riff having  seized  the  whole  of  the 
partnership  property,  the  Court 
refused  to  refer  it  to  the  protho- 
notary  to  inquire  wfiat  was  the 
Defendant's  interest  in  the  effects 
seized.  Chapman  v.  Koops^  M. 
43  G.  3.  3  B.  ^  P.  289 

PARTY  WALLS. 

1.  If  the  lessee  of  a  house  at  rack-rent 
under-let  it  at  an  advanced  rent, 
he  is  liable  to  contribute  to  the 
etpenccs  of  a  party  wall  built  un- 
der the  14  G.  3.  c.  78.  Sangster 
V.  Birkhead,  T.  38  G.  3. 

\B.^  P.  303 

2.  Nor  is  the  operation  of  the  statute 
at  all  varied  by  any  covenants  to 
repair  entered  into  between  the 
landlord  and  his  tenant. 

ibid,  ibid. 
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PATENT, 
j&e  AoREEM  EXT,  No.  6.  Bakkrupt, 
iii.  14, 15, 16.  Covenant,  No.  6. 
Deed.      Money  had  and  re- 
ceived. No.  11. 

PAVING  RATE, 
See  Rate,  No.  1. 

PAUPER, 

&e  Costs,  ii.  1,2,  3. 

PAYMENT, 
See    Annuity.      Bankrupt,     iii. 
7,  8,9.  11,  12,  13.     Bond,  No. 
1.  3.    Insolvent,  No.  16.     Mo- 

KEY  HAD  AND   RECEIVED,  No.  4. 

1.  If  il.,  tenant  for  life,  subject  to  for- 
feiture, remainder  over  to  B,f  lease 
to  C  for  a  term,  and  afterwards  ap- 
prehending that  he  has  forfeited, 
acquiesce  in  B*a  claiming  and  re- 
ceiving the  rent  from  C,  A.'s  exe- 
cutor, on  showing  that  he  acqui- 
esced under  a  false  apprehension, 
may  recover  from  C.  the  amount 
of  rent  erroneously  paid  to  B, 
Williams,  Executor,  &c.  v.  Bar- 
tholomew, M,  39  G,  3. 

\  B.S^P.  page  326 
2.  Assumpsit  for  goods  sold  and  de- 
livered. Plaintiff  proved  that  hav- 
ing sold  goods  to  the  Defendant, 
he  received  from  him  a  check  upon 
J,  S,,  a  banker,  directing  the  lat- 
ter two  mouths  after  date,  to  pay 
to  the  Plaintiff  a  bill  at  two  months 
for  the  amount  of  the  goods, 
which  check  was  indorsed  by  the 
Plaintiff,  and  paid  by  him  into  the 
banking-house  of  /.  S,,  who  en- 
tered it  short  in  the  Plaintiffs  ac- 
count; that  the  Plaintiff  and  De- 


feodant  both    kept  account  with 
/.  S,,  and  that  the  general  ooone 
of  basiness  between  J.  S,  and  most 
of  his  customers  was  to  settle  ac- 
counts on  certain  quarterly  days; 
when  he  advanced  bills  for  hiscos- 
tomers.dr  received  bills  from  them, 
he  entered  the  whole  amount  is 
his  books  as  bills,  but  on  thequir- 
terly  days  he  debited  his  costomen 
with  the  whole  amount  of  bills  ad- 
vanced to  or  for  them,  crediting 
them  at  the  same  time  for  interest 
from  such  day  to  the  day  when 
the  bills  would  become  due;  and 
credited  his  customers  for  the  whole 
amount  of  bills  paid  in  by  them, 
debiting  them  for  the  interest  in 
like  manner;  and  when  a  ched 
was  paid  in  for  a  bill  to  be  drawn 
at  •a  future  day,  he  calculated  and 
allowed  interest  on  the  next  quar- 
terly day  to  the  time  when  socfa 
bill  if  drawn  would  become  pay- 
able; that  the   account    between 
the  Plaintiff  and  J.  S.  had  been 
settled  only  six  times  between  ilfay 
1788,  and  ATorcA  1793,  but  that 
each    of  those   settlements   took 
place  on  a  quarterly  day ;  that  on 
the  18th  of  ATorcA  1793,  J.  S.  be- 
came  bankrupt,  a  quarterly  day 
having    intervened    between   the 
payment  of  the  check   into   the 
house  of  /.  S,  and  his  bankruptcy, 
upon  which  last  quarterly  day  no 
settlement  of  accounts  between  the 
PlaintiA  and  /.  £>.  took  place,  nor 
was  the  amount  of  the  check  ever 
carried  out  as  cash,  or  any  calcula- 
tion of  interest  made  thereon  till 
after  the  bankruptcy;  that  when 
the  check  was  paid  Jnto  the  baak- 
ingwhouae of /.  &  Cbsfewas  aba- 
lance 
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balance  of  51/.  lis.  in  favour  of 
Plaintiff,  which  was  much  over- 
drawn before  the  bankruptcy  of 
J.  S,,  without  any  other  addition  to 
the  credit  side  of  the  Plaintiff's  ac- 
count than  the  check  in  question. 
Held  that  the  check  in  question 
did  not,  under  all  the  circumstances 
of  the  case,  amount  to  a  payment 
for  the  goods  by  the  Defendant. 
Brown  v.  Kewley^  in  Error,  M. 
42  G.  3.  2  ^.^  P.  page  518 

3.  The  Defendant  offered  to  prove 
that  on  the  last-mentioned  quar- 
terly day  the  account  between  him- 
self and  J,  S.  was  settled,  at  which 
time  he  was  debited  for  the  whole 
amount  of  the  check,  and  Credited 
for  interest  thereon  from  the  day  of 
settlement  to  the  day  when  the 
bill  mentioned  in  the  check,  if 
drawn,  would  have  become  due. 
Held  that  this  evidence  was  not 
admissible.  ibid.  ilnd. 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Costs,  i.  6,  7.  15.  Evidence, 
11. 3.  Practice,  viii.  2.  Ten- 
der, No.  I. 

1.  In  cusumpsit  against  a  carrier  for 
goods  spoiled,  the  Defendant  was 
not  allowed  to  pay    the   invoice 
price  into  court     Fail  v.  Pick- 
ford,  T.  40  G.  3        2B.Sr  P.  234 

2.  If  a  Plaintiff  by  his  bill  of  parti- 
culars confine  his  demand  to  one 
count  of  his  declaration,  and  De- 
fendant pay  money  into  court  ge- 
nerally, the  Plaintiff  is  not  .at  li- 
berty to  apply  the  money  so  paid 
into  any  of  those  counts  on  which 
he  is  ptedttded  from  giving  evi- 


dence by  bis  bill   of  particulars. 
Holland  v.  Hopkins,  T.  40  G.  3. 

3  B.8f  P.  pa^e  243 

3.  The  Court  will  not  order  money 
paid  into  court  by  a  Defendant 
through  a  mistake  to  be  restored 
to  him.  Vaughan  v,  Barnes,  E,4l 
G.  3.  2B.^  P.  39*4 

4.  Though  perhaps  in  case  of  fraud 
they  would.  ibid.  ibid. 

5.  Where  money  is  paid  into  court 
generally  upon  a  declaration  in 
contract,  it  is  an  admission  of  the 
existence  of  a  contract  in.eyery 
transaction  which  is  capable  of  be- 
ing converted  into  a  contract  by 
the  assent  of  the  parties.  Bennett 
V.  Francis,  M.  42  G.  3. 

2  B.  ^  P.  550 

6.  Therefore  where  a  Defendant  who 
had  possessed  himself  of  goods  be« 
longing  to  the  Plaintiff,  and  had 
sold  part  and  kept  the  residue  in 
specie,  paid  money  into  court  ge- 
nerally upon  a  declaration  con- 
taining a  count  for  goods  sold  and 
delivered,  it  was  held  that  he  had 
thereby  admitted  the  transaction  to 
have  been  converted  into  a  con- 
tract, and  that  the  Plaintiff  was 
entitled  to  recover  the  value  of  all 
the  goods,  under  the  count  for 
goods  sold  and  delivered. 

ibid.  ibid. 

7.  In  an  action  for  breach  of  a  con- 
tract to  deliver  goods  at  a  certain 
price  per  ton,  the  Court  will  riot 
ajjow  the  Defendant  to  pay  money 
into  court.  Strong  v.  Simpson, 
H.42G.3.  3B.^P.U 

8.  If  the  Defendant  pay  money  into 
court  generally  upon  a  declaration 
containing  a  count  on  a  policy  of 
insurance,  together  with  the  mo- 

2T2  ncy 


ou 
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ncy  counts,  and  it  appear  that  the 
Plaintiff,  by  his  conduct  previous 
tosthe  trial,  induced  the  Defend- 
ant to  believe  that  the  only  point 
to  be  tried  was  a  question  of  fraud, 
and  suffered  him  to  prepare  his  evi- 
dence accordingly,  the  Court  will 
not  allow  the  Plaintiff  to  object  to 
the  receipt  of  that  evidence  at  the 
trial,  on  the  ground  of  the  contract 
having  been  admitted  by  payment 
of  money  into  court.     MuUer  v. 
Hartshortie,  M.  44  G.  3, 

2  B.^  P*  page  5S^ 
9.  Id  C.  B.  if  the  Plaintiff  proceed  to 
trial  after  money  paid  into  court, 
he  is  notwithstiM^ding  entitled  to 
costs  up  to  the  time  of  the  mony 
being  paid  in.  ibid,  ibid, 

PEER, 
SmFravkiko.  Pleading,  ii.  7,8. 

PENAL  ACTION, 
See  TiMB,  No.  3. 

1.  The  Court  will  not  give  leave  to 
compound  on  a  penal  action  after 
verdict,  unless  the  Defendant  can 
show  cifcumstances  which  entitle 
him  to  such  an  indulgence.  Crow- 
der  V.  Wagstaff,  E.  37  O.  3. 

1  B.^P.  18 

52.  In  compounding  a  penal  action  on 
the  post-horse  act,  which  gives 
costs  to  the  prosecutor,  the  Court 
will  allow  the  prosecutor  to  receive 
the  deficient  duties  (not  amoui^ng 
to  40s.)  and  full  costs  of  suit, 
though  together  exceeding  the  40s. 
paid^  to  the  crown.  North  q.  t. 
V.  Smwtty  T.  37  G.  3. 

IB.^P.SI 


PENALTY, 

See  Attorney,  No.  6.     By-Law. 
.    Pleading,  ii.  1.  iii.  !• 

1.  By  articles  of  agreement  between 
the  Plaintiff  and  Defendant  it  wts 
agreed  on  the  part  of  the  former 
that  he  should  pay  the  latter  so 
much  per  week  to  perform  at  hii 
theatres,  with   her  travelling  cx- 
pences  of  removing  from  one  the- 
tre  to  anotlier,  except  extra  bag- 
gage, and  on  the  part  of  the  De- 
fendant that  she  should  perform  at 
the  theatre  such  things  as  should 
be  required  by  the  Plaintiff,  sod 
attend  at  the  theatre  beyond  the 
usual  hours  on  any  emergency  and 
at  rehearsals,  or  be  subject  to  soch 
fines  as  are  established  at  the  the- 
aties,  and  be  at  the  theatre  half  an 
hour  before  the  performances  be- 
gin, and  abide  by  the  regolatioos 
of  the  theatres,  and  pay  all  finei; 
and  it  was  agreed  by  both  parties 
that  ''  either  of  them  neglecting  to 
perform  that  agreement  should  pay 
to  the  other  200/."    A  ssumpdl  up- 
on this  agreement,  stating  several 
breaches,  and  concluding  to  the 
Plaintiff's  damage  of  200/.    Held 
that  the  sum   mentioned  in  the 
agreement  was  in  nature  of  a  pe- 
nalty, and   not  of  liquidated  da- 
mages.    Astley  V.  Weldon^  H,  41 
G.3.  2  B.  ^  P.  page  34& 

2.  If  a  party  agree  not  to  do  some 
specified  act  under  a  *^  penalty**  of 
lOOi,  such  sum  cannot  be  consi- 
dered in  the  nature  of  liquidated 
damages.  Smith  v.  Dickenson,  H. 
44  G.  3.  3  jB.  4^  P.  630 

PEfUURY. 
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PERJURY. 

Qtt.  Whether  any  one  giving  his  tes- 
timony under  a  commission  issuing  ' 
out  of  a  court  of  law  for  the  exa- 
mination of  witnesses  in  Scotland, 
could  be  convicted  of  perjury. 
Calliand  v.  Vaughan,  H.  38  O.  3. 

I  B,^  P.  page  210. 

PERSONAL  ACTION^ 

i&e  Action  personal. 

PHYSICIAN, 
See  Evidence,  ii.  32. 

PLEADING, 

See  Abatement,  No.  2,  3.  Addi- 
tions. Agreement,  No.  6,  7. 
Aid  Prayer, No.  1.  Bankrupt, 
ii.  4,  .5,  6.  iii.  12,  13.  Baron 
and  Feme,  No.  11,12.  Bond, 
No.  2,  3.  Bye-Laws.  Copy- 
hold. Costs,  i.  9,  10.  Cove- 
want,  No.  2.  Damages.  De- 
tinue. Discontinuance,  No.  1, 
2.  Ejectment,  No.  10,  11. 
Estoppel.  Evidence,  ii.  3,  4. 
7,  8,  9,  10,  11.  Executor  and 
Administrator,  No.  2.  In- 
dictment. Insurance,  i.  2.  7. 
9.  Judgment.  Libel,  No.  3. 
Misnomer.  Money  had  and 
RECEIVED,  No.  10.  Partition. 
No.  3.  Practice,  iii.  V.  3. 14.  21. 
vii.  6.  QuareImpedit.  Tender, 
No.  I.  Variance.  Usury,  No.  7. 

I.  Of  the  Farm  of  Action  and 
Joinder  of  Actions, 

n.  Of  the  Parlies  thereto. 


III.  When    particular    Matters 
may  be  pleaded. 

IV.  Of  Certainty  in  Plcaiing. 
V.  Of  the  Manner  of  Pleading 

in  general. 
VI.  Of  Title. 
VII.  Of  Surplusage. 
VII  I.  What  cured  by  Verdict. 

I.  Of  the  Farm  of  Action ;  and 
Joinder  of  Actions. 

&eBiLLs  OF  Exchange  and  Pro- 
missory Notes,  No.  10. 14.  Ex- 
ecutor and  Administrator, 
No.  8.  Goods  sold  and  deli- 
VEREDy  No.  1,  2.     Salvage. 

1.  A.  agreed  with  B.  to  let  him  land 
rent  free,  on  condition  that  A, 
should  have  a  moiety  of  the  crops ; 
while  the  crop  was  on  the  ground 
it  was  appraised  for  both  parties : 
A.  declared  in  indebitatus  assump- 
sit  for  a  moiety  for  the  value  of  the 
crops  sold  to  B.f  without  stating 
the  special  agpreement,  and  held 
that  he  might  well  do  so,  as  the 
special  agreement  was  executed  by 
the  appraisement,  and  the  action 
arose  out  of  something  collateral  to 
it.  Poultcr  V.  Killinbech,  E.  39 
O.  3.  \  B.8^  P.  page  397 

2.  A.  declared  in  case  against  B.  for 
sinking  his  boat,  and  after  averring 
a  non-feasance  in  B,  as  the  cause 
stated  him  to  have  acted  with  great 

force  and  violence  \n  accomplishing 
the  injury;  A.  recovered,  and  on 
error  brought  because  the  action 
should  have  been  tres]>ass,notca$e, 
and  because  the  two  actions  were 
mixed,  the  Court  referred  the  con- 
cluding expressions  to  the  non-fea* 
tance  first  stated,  and  beld  that  the 

declaration 
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declaration  would  support  the 
judgment.  Turner  v.  HawkinSy 
in  Error y  E,  36  G,  3. 

I  B.S^P.  page  475 

3.  An  executor  cannot  join  a  count 
upon  a  bond  given  to  bis  testator, 
and  a  count  upon  a  bond  given  to 
himself  as  executor  in  the  same  ac- 
tion. Hosier  v.  Lord  Arundely 
H.  42  G.  3  3  B.  fr  P.  7 

4.  The  first  count  of  a  declaration 
being  in  trover  for  bills  of  ex- 
change»  and  the  second  and  third 
counts  stating  the  delivery  of  the 
bills  to  the  Defendant  in  order  that 
he  might  get  them  discounted  for 
a  certain  commission,  and  his  hav- 
ing got  them  discoonted,  and  his 
converting  and  disposing  of  the 
money  to  his  own  use;  the  De- 
fendant demurred  generally,  on  the 
ground  of  a  misjoinder  of  tort  and 
contract,  the  subj.cct  of  the  two 
last  counts  being  matter  of  con- 
tract ;  but  the  Court  held  that  on  a 
general  demurrer,  as  all  the  counts 
were  in  the  form  of  tort,  judg- 
ment must  be  for  the  Plaintiff  if 
any  one  count  was  good.  Judin 
V.  Samuel,  E.  44  G.  3.    1  N.  R.  43 

5.  Declaration  against  the  Defend- 
ant for  driving  his  cart  against  the 
riaintifTs  horse  with  force  and  vio- 
lence, alleging  it  to  have  been 
done  '*  by  and  through  the  mere 
negligence,  inattention,  and  want 
of  proper  care"  of  the  Defendant 
On  demurrer  to  this  declaration  as 
not  being  in  trespass,  held  that 
this  declaration  in  case  was  good. 
Rogers  v.  Imbleton,  H,  46  G.  3. 

2N.  R.  117 

6.  If  one  ship  run  against  another  by 
the  negligence  of  ihe  pilot  while 


the  owner  is  on  board,  the 
agaioKt  the  owner  is  an  a 
the  case.  Huggett  v.  Man 
T,47G.3.  2N.  R.J 

7.  Ad  action  for  debaucfa 
Plaintiflr*6  daughter,  per  < 
viHum  amisit^  is  an  action 
pass,  and  a  count  thereoc 
joined  with  a  count  for  1 
and  entering  the  house. 
ward  V.  Walton,  T.  47  G. 

2N 


1 1 .  JParties  thereto. 

&eBANKRUPT,  iii.  10.  Bar 
Feme,  No.  4,5,6.     Cos 

AND  CONSIOKEE,  No.  I. 

viN,  No.  1,2.     Ship,  No 

i.  In  acUons  on  contracts,! 
parties  having  a  right  to  sih 
made  co-plaintiffs,  it  is 
Scoti  V.  Godwin,  T.  37  G.  c 

1  B.i 

2.  Semb,  canird  in  actions  on 

I 

3.  But  where  all  the  proper 
are  not  made  co-defendaot 
only  in  abatement.  ) 

4.  The  master,  wardens,  toi 
monalty  of  a  company  can! 
for  a  penalty  forfeited  to  d 
ter  and  wardens,  to  the  os 
master,  wardens,  and  co 
Feltmaker'g  Company  \,  Da 
38  G.  3.  1  jB.  i 

5.  A,  declared  against  B.  ai 
wife,  and  adroinistratix,  ^ 
will  annexed  of  C  deceased, 
that  whereas  C.  died  intesuti 
sessed  of  SoiUh  Sea  stock 
she  held  in  trust  for  A.,  sod 
which  certain  dividends  w« 
in  consideration  that  i^  < 
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request  of  B,  and  his  wife,  had 
procured  administration  to  be 
granted  to  the  wife  of  B.  as  a  resi- 
duary legatee  of  C,  with  the  will 
annexed,  for  the  purpose  of  obtain* 
ing* payment  of  the  said  dividends, 
and  had  agreed  to  bear  the  expences 
of  obtaining  such  administration, 
and  to  furnish  evidence  to  entitle 
them  to  the  payment  of  the  said 
dividends;  B,  and  his  wife  as  such 
administratrix,  promised  to  pay 
over  to  il.  the  amount  of  the  di- 
vidends when  received:**  held  that 
as  the  dividends  never  made  part 
of  the  intestate's  estate,  the  action 
against  B,  and  his  wife  as  admi- 
nistratrix could  not  be  maintained. 
Parker  v.  Bay  lis,  et  Ux,,  H,  40 
G.  3.  2  jB.  ^  P.  pa^e  73 

6.  The  three  first  counts  of  a  decla- 
ration in  assumpsit  against  execu- 
tors stated  promises  made  by  the 
testator,  the  fourth  was  for  money 
had  and  received  by  the  Defend- 
ants *'  as  such  executors  as  afore- 
said,'* stating  a  promise  to  pay  by 
them  *'  executors  as  aforesaid  ;'* 
and  the  last  was  upon  an  account 
stated  by  the  Defendants  "  exe- 
cutors as  aforesaid,*'  and  stating 
the  promise  to  pay  in  the  same 
manner :  held  bad  upon  general 
demurrer.  Brigden  v.  Parkes,  E. 
41  G.3.  3B.  4-P.  424 

7.  If  a  peer  be  sued  by  bill,  no  ob- 
jection can  be  taken  to  such  pro- 
ceedings except  by  plea  in  abate- 
ment. Hosier  v.  Lord  Arundel^ 
H.  42  G.  3.  3  B.  ^  P.  7 

8.  QntBrey  Whether  even  in  that  case 
such  an  objection  could  prevail  ? 

ibid,  ibid. 

9.  A.  agreed  in  writing  to  pay  the 


rent  of  certain  tolls  which  he  had 
hired,  "  to  the  treasurer  of  the 
commissioners  :*'  held  that  no  ac- 
tion for  the  rent  could  be  main- 
tained in  the  name  of  the  treasurer. 
Pigott  v.  Thompson,  E.  42  G.  3. 

3  B.SfP,  page  147 

10.  If  defamatory  words  be  spoken 
of  two  partners  respecting  their 
trade,  they  may  maintain  a  joint 
action  for  the  slander,  averring 
special  damage.  Cook  v.  Batchel- 
lor,  E.  AT,  G.  3.        3B.  ^P.  150 

11.  A,,  B.,  and  C,  being  appointed 
assignees  under  a  commission  of 
bankrupt,  and  having  acted  as 
such,  A.  and  B.  pay  each  a. half  of 
his  bill  to  the  solicitor:  held  that 
A,  and  B.  could  not  maintain  a 
joint  action  against  C,  for  his  pro* 
portion  of  the  money  paid,  but 
must  each  bring  a  separate  action. 
Brand  and  Herbert  v.  Boulcott, 
M.  43  G.  3.  3  B.  ^  P.  235 

12.  In  debt  for  double  the  yearly 
value  under  4  G.  2.  c.  28.  the 
Plaintiff,  after  stating  a  demise  to 
the  Defendant*s  wife,  and  her  sub- 
sequent intermarriage  with  the  De- 
fendant, alleged  in  the  first  count 
a  notice  to  quit,  end  a  demand  of 
possession  delivered  to  the  De- 
fendant and  his  wife ;  and  in  the 
second  count,  alleged  a  notice  to 
quit  and  demand  of  possession  de- 
livered to  the  wife  previous  to  her 
marriage  with  the  Defendant:  held 
that  to  support  the  second  count, 
the  wife  need  not  be  joined  ibr 
conformity;  and  that  to  sustain 
the  action  it  was  not  necessary  to 
have  given  a  notice  to  the  husband 
subsequent  to  the  marriage.  Lake 
V.  Smith,  M.  45  G.  3.  1  N.  R.  174 

13.  Two 
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1 3.  Two  proctors  cannot  be  sued  to*  I 
gether  as  for  one  offence,  in  not 
having  obtained  and  entered  their 
certificates.     Barnard  v.  Gosiling^ 
E  45  G.  3.  1  N.  R.  24.5 

14.  A  declaration  in  replevin  by  /.  5. 
and  his  wife,  without  showing  any 
cause  for  joining  the  wife,  is  bad 
on  demurrer.  Serres  and  Wife  v. 
Dodd,  E.  47  G.  3.       2  N.  R.  405 

15.  il.  as  captain  by  charter-party 
between  himself  and  B.  agreed  to 
receive  a  cargo  of  the  agents  and 
assigns  of  6.  and  £.,  agreed  to 
procure  the  same;  A.  having  re- 
ceived a  cargo  on  board,  signed  a 
bill  of  lading,  stating  the  goods  to 
have  been  shipped  by  order  of  C, 
and  to  be  delivered  to  his  order, 
and  freight  to  be  paid  according  to 
the  charter-party.  In  an  action 
for  negligence  in  stowing  the  goods 
brought  by  C  against  A,,  held 
that  C.  was  only  an  agent,  and 
that  the  action  should  have  been 
brought  in  the  name  of  B.  Moores 
v.  Hopper,  E.  47  G.  3. 

2  N.  R.  411 
16.  In  an  action  on  the  case  upon  a 
delivery  of  goods  to  several  joiit 
owners  of  a  ship  to  be  carried  to 
A.  for  freight,  alleging  a  devia- 
tion; if  the  Plaintiff  fail  in  proving 
all  the  Defendants  to  be  owners, 
he  cannot  recover  even  against 
those  whom  be  proves  to  be  owners. 
Max  v.  Roberts  and  Others,  T.  47 
G.  3.  2  N.  R.  454 

III.    When  particular  Matters  may 

be  pleaded. 

Sec  Trespass,  No.  1. 

1.  In  debt  for  rent  against  a  mesne 

asftignee,  the  original  lessor  cannot 


reply  peryraudem  to  a  plea 
signnieiit,    where    the  Def 
derives    no  benefit  from  tl 
mises.  Taylor  v.  Shum  and 
E.31  G.  3.  I  B.^P.f 

2  Quare,  Whether  the  repl 
per  Jraudem  can  ever  be  g< 
such  a  plea  ?  ibtt 

3.  The  plea  de  injurM  sau  \ 
ahsq  tcUi  causd  to  a  cogniza 
rent  in  arrear  i^  bad,  upon 
demurrer.      Jones  t.  KM 
37  G.  3.  \  B.it 

4.  It  is  only  to  be  received  wh 
defence  set  up  is  matter  of  ( 

5.  Not  where  any  right  or  int 
asserted.  iln 

6.  Nor  where  the  defence  tun 
the  plea  of  commandment;  1 
commandment  iliust  be  ans« 

iin 

7.  If  the  lord  set  up  a  custom  I 
the  best  live  or  dead  chat 
heriot,  qu.  if  the  tenant  ca 
dify  that  custom  by  pleadi 
other,  that  the  homage  shaN 
a  compensation  in  lieu  of  t 
riot?  Parkin  v-  Radclife, 
G,3.  \  B,^ 

8.  SembL    That  bankruptcy 
principal    cannot    be  plead 
bail  in  their  own  discharge. 
dome  and    Another  r.  Ha 
and  Another,  T.  39  G.  3. 

I  B.  4  P.  450. 
(Donnelly  y.   I}unn.  it 

9.  Non  Damni/icaius  cannot  be 
ed  to  debt  on  bond  condiiioa 
the  payment  of  a  sum  of  m 
a  certain  day,  though  it  app 
the  condition  to  have  been  gi 
way     of     indemnity.     Hob 

Rhodes,  H.  37  G.  3.' }  BA I 

K 
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10.  Bail  cannot  plead  the  bankrupt- 
cy and  certificate  of  the  principal 
in  their  own  discharge.  Donnelly 
V.  Dunn,  M,  40  Q.  3^ 

2  B.  ^  P.  page  45 

11.  Assumpsit  by  A.,  JB.,  and  C, 
against  D.  as  one  of  the  indorsers 
of  a  promissory  note  drawn  by  E., 
in  favour  C,  !>.,  and  (himself) 
E.y  then  in  partnership,  and  by 
them  indorsed  to  il.,  B.f  and  C 
Plea  in  bar,  that  C.  one  of  the 
Plaintiffs,  is  liable  as  an  indorser, 
together  with  Z).,  and  held  good 
on  special  demurrer.  Mainwaring 
V.  Newman,  H,  40  G.  3. 

2  B.^P.  120 

12.  Assumpsit  by  several  as  execu- 
tors ;  plea  in  bar  that  the  promises 
were  made  by  the  Defendant  toge- 
ther with  one  of  the  Plaintiffs ; 
and  held  good  on  demurrer.    Mof- 

Jolt  and  Others  v.  Van  MiUingen, 
E.  27  G.  3.  B.  R. 

2  B.Sr  P.  124.  in  notis. 

IV.  Of  Certainty  in  Pleading. 
{See  post.  Vll\). 

1.  The  first  count  in  a  declaration  in 
debt  for  a  penalty  under  a  by-law, 
set  forth  the  charter  empowering 
the  company  to  make  by-law&,  the 
by-law  made  and  the  breach  of  it; 
the  second  count  omitting  the 
above  particulars,  stated  the  pe- 
nalty as  being  forfeited  "  under 
and  by  virtue  of  a  certain  by-law 
of  the  company  before  that  time 
duly  made,"  &c  and  this  count 
on  special  demurrer  was  held  bad. 
Felimakers*  Company  v  Datfis,  M. 
38  G.  3.  IB.*  P.  98 

2.  If  bail  plead  the  bankruptcy  of 
their  principal  in  their  own  dis- 


charge, they  must  plead  it  circum- 
stantially, or  it  will  be  bad  on 
special  demurrer.  Donnelly  v. 
Dunn,  T.  39  G.  3. 

1  B.^P.  ^0^^448 

3.  Or  on  general  demurrer.  Bed- 
dome  and  Another  v.  Holbrooke 
and  Another,  T.  39  G.  3. 

1  B.  *  P.  450.  n.  (h) 

4.  Debt  on  bond,  conditioned  for 
/.  S.  rendering  account  to  the 
Plaintiffs  of  all  monies  he  should 
receive  as  their  agent  Defendant 
pleads  performance  in  the  words 
of  the  condition;  Plaintiffs  reply 
that  /.  S.  received  divers  sums  of 
money,  amounting  to  2000/.  be- 

.  longing  and  relating  to  the  Plain- 
tiff's business  as  their  agent,  and 
hath  not  rendered  to  the  Plaintiffs 
an  account  of  the  said  200O/.  or 
any  part  thereof;  this  replication 
being  specially  demurred  to,  for 
generality  was  held  sufficient. 
Shu7n  V.  Farrington,  H.  37  G.  3. . 

1  B.  *  P.  640 

5.  It  is  not  sufficient  to  state  *'  a  cer- 
tain voyage"  as  the  consideration 
of  wages,  without  specifying  vrhat 
that  voyage  is.  White  v.  Wilson, 
H.40O.3  2B.  *P.  120 

(See  Div.  v.  No.  7). 

6.  The  Plaintiff  in  replevin  pleaded 
in  bar  to  an  avowry  for  damage 
feasance  that  the  locus  in  quo,  from 
time,  whereof,  &c.  ought  to  be  open 
and  common,  *'  on  or  before  the 
15th  of  October,  when  the  com 
was  cut  and  carried,  and  from 
thence  for  a  long  time,  to  wit,  for 
three  weeks  and  upwards,"  that 
the  Plaintiff  at  the  time  when^dBC 
put  in  bis  catde,  "  the  same  time 

being 
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being  when  the  said  field  was  and 
ought  to  be  opened  and  common  as 
aforesaid/'  Held  that  the  plea  was 
bad  for  uncertainty,  even  after  ver- 
dict, the  right  of  common  being 
too  generally  described  both  in  its 
commencement  and  conclusion. 
Da  Costa  v.  Clarke^  T.  40  G.  3. 

2  5.  ^  P.  page  257 

7.  Declaration  that  ^'  in  considera* 
tion  that  the  Plaintiff  had  taken 
the  Defendant's  goods  on  board  his 
ship  to  be  carried  to  i4.,  the  De- 
fendant promised  to  pay  the  money 

'  due  for  freight  and  carriage  of  the 
same  on  the  delivery  of  the  bill  of 
lading;  that  the  bill  of  lading  was 
delivered,  by  reason  whereof  the 
Defendant  became  liable  to  pay  a 
large  sum,  to  wit,.20/.  for  freight 
and  carriage  of  the  said  goods." 
Held  bad  on  demurrer,  because  it 
did  not  appear  that  any  thing  be- 
came due  for  freicrht  on  the  delivery 
of  the  bill  of  lading.  Blakey  v. 
I>ix<m,  M.A\  G.  3.   2  B,  ^  P.  321 

8.  Qtuere.  Whether  in  alleging  the 
promise  to  pay  in  the  above  case,  the 
Plaintiff  should  not  have  stated  the 
specific  sum,  or  have  said  so  much 
as  should  be  reasonably  due?  ib.ib, 

9.  In  an  avowry,  Defendant  averred 
that  all  those  whose  estate  he  now 
has,  &c.  from  time  whereof,  &c. 
have  been  accustomed  to  have,  and 
of  right  during  all  the  time  afore- 
said, ought  to  have  had,  and  still  of 
right  ought  to  have  common  of  pas- 
ture in  the  locus  in  quo :  held  bad, 
and  that  it  did  not  amount  to  an 
averment  of  right  of  common  at 
all  times  of  the  year.  Hawkins 
y.  Eckles,  H.  4i  G.  3. 

2B.^P.  359 


I  10.  The  first  count  of  a  dedaration 
stated  that  the  Defendant  hereto- 
fore, to  wit,  on  such  a  day  drew  a 
bill  of  exchange,  bearing  date  the 
day  and  year  aforesaid,  payable  two 
months  afterdate.  The  second  count 
stated  that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  the  Defend- 
ant drew  a  certain  other  bill  of  ex- 
change, payable  two  months  after 
date;  without  mentioning  any  ex- 
press date  in  either  count:  held 
that  both  counts  were  good. 
Hague  v.  French^  T.  42  G.  3. 

3B.^  P.pagein 
1 1.  Policy  on  indigo  and  bale  goods : 
the  declaration  alleged  thaf  divers 
goods,  &c.  of  3000^  value  were  pat 
on  board,"  and  afterwards  averred 
that  *'  the  said  writing  or  policy  of 
assurance  was  made  on  the  said 
goods,"  &c  Held  good  on  special 
demurrer.  De  Synuna  v.  JohuUm, 
M.  46  G.  3.  2  N.  R.  77 

V.  Of  the  Manner  of  Pleading  in  ge- 
neral. 

See  Variance,  No.  1. 
1.  A  pardon,  if  pleaded,  must  be 
averred  to  be  under  the  great  seal. 
BuU  V.  Tilt,  H.  38  G.  3. 

1  B.^P.l^ 
%  Th%  omission  of  "  and  thereupon 
the.  said  /.  S.  complains"  in  the  be- 
ginning of  a  declaration  in  trespass 
on  the  case,  is  no  cause  of  special 
demurrer.  Dobson  v.  Sir,  W- 
Heme,  Knt,  and  Another,  H,  39 
G.  3.  1  JJ.5-P.366 

3.  To  debt  for  an  escape.  Defendant 
pleaded  a  negligent  escape  and  vo- 
luntary return,  since  which  the  pri- 
soner had  been  safely  kept :  Plain- 
tiff in  his  replication  admitted  the 
ent   escape    and    voluntary 

return. 
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return,  but  alleged  that  the  pri- 
soner had  not  been  safely  kept 
since  that  time,  having  again  es- 
.  caped,  which  was  a  different  es- 
cape from  that  mentioned  in  the 
plea,  and  the  same  for  which  the 
action  was  brought ;  Defendant  in 
his  rejoinder  traversed  the  allega- 
tion that  the  prisoner  had  not  been 
safely  kept,  and  then  pleaded,  to 
the  latter  part  of  the  replication 
as  to  a  new  assignment,  a  negli- 
gent escape,  voluntary  return,  and 
safe  keeping  since,  in  the  same 
manner  as  in  the  plea ;  this  latter 
part  of  the  rejoinder  was  held  bad 
on  special  demurrer.  Oriffiths  v. 
Eylesy  E.  39  G.  3. 

1  B.8^P.pageA\2 

4.  A  plea  that  if  the  prisoner  escaped 
several  timres  (without  specifying 
them),  he  returned  as  often,  is  bad. 

ibid,  ibid, 

5.  In  an  action  on  a  promissory  note 

by  the  indorsee  against  the  maker, 

notice  of  the  indorsement  need  not 

be  averred.     Reynoldi  v.  Davies^ 

•M.37  G.3.  1  B.Sr  P.6%5 

6.  A,  declared  against  B.  and  his 
wife  administratrix  with  the  will 
annexed  of  C  deceased,  **  for  that 
whereas  C.  died  intestate,  possess- 
ed of  Syuth  Sea  stock,  which  she 
held  in  trust  for  A,  and  upon 
whieh  certain  dividends  were  due, 
in  consideration  that  A.,  at  the  re- 
quest of  B,  and  his  wife,  had  pro- 
cured administration  to  be  granted 
to  the  wife  of  B.  as  residuary  le- 
gatee of  C.  with  the  will  annexed, 
for  the  purpose  of  obtaining  pay- 
ment of  the  said  dividends,  and  had 
agreed  to  bear  the  expencets  of  ob- 
taining s\ich  admiiiistratiQny  and  to 


furnish  evidence  to  entitle  them  to 
the  payment  of  the  said  dividends ; 
B.  and  his  wife  as  such  eubninistra'' 
trix,  promised  to  pay  over  to  il.  the 
amount  of  the  dividends  when  re- 
ceived:" held  that  the  consideration 
stated  was  insufficient  tosupport the 
promise.  Parker  v.  Bayliset  Ux. 
H.  40  G.  3.       2  B.  ^  P.  page  73 

7.  Declaration  by  a  sailor  for  wages 
earned  **  during  a  certain  voyage, 
to  wit,  a  certain  voyage  from  the 
port  of  London  to  the  coast  of 
Africa^  and  from  thence  to  the 
West  Indies:'  At  the  trial  it  ap- 
peared from  the  articles,  that  the 
voyage  was  **  from  the  port  of 
London  upon  an  intended  voyage 
to  the  coast  oi  Africa  for  slaves^ 
and  from  thence  to  the  West  lu" 

»  dies  or  America,  and  afterwards  to 
London  in  GrecU  Britain,  or  to  her 
delivering  port  in  Europe:'*  held 
that  the  variance  between  the  de- 
scription of  the  voyage  in  the  de- 
claration and  that  in  the  articles 
was  fatal,  though  the  captain  put 
an  end  to  the  voyage  in  the  West 
Indies,  and  discharged  the  crew 
there.  White  v.  Wilson,  H.  40 
G.3.  2B.  *P.  116 

8.  And  though  the  description  of  the 
voyage  in  the  declaration  was  un- 
der a  silicet,  ibid.  ibid. 

9.  Declaration  on  a  policy  on  ship  and 
goods  at  and  from  London  to  Em- 
den,  '*  beginning  the  said  adven- 
ture on  the  said  goods  from  the 
loading  thereof  on  board  the  said 
ship;"  in  the  policy  there  was  a 
memorandum,  whereby  the  said  in- 
surance was  declared  to  be  on  15 
hogsheads  of  tobacco,  marked  B. 
S.  No.  Sil.  and  65.;  special  de- 
murrer 
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marrer,  first,  because  the  geods 
were  not  averred  to  hare  been  put 
on  board  at  London;  secondly, 
because  the  goods  were  not  alleg- 
ed to  have  been  marked  or  num- 
bered as  in  the  memorandum,  but 
only  thus,  "15  hogsheads,  the 
goods,  &c.  in  the  said  policy  men- 
tioned ;**  thirdly,  because  the  Plain- 
tiff was  stated  to  have  been  inte- 
rested until  and  at  the  time  of  the 
loss,  vrithout  showing  that  he  was 
interested  at  the  time  of  the  policy 
being  made;  fourthly,  because  no 
venue  was  laid  to  the  allegation  of 
loss  on  the  high  seas.  Semb,  that 
the  declaration  was  bad.  De  Sy- 
mondi  v.  Shedden,  E.  40  G.  3. 

2B.^P.j>age\52 

10.  If  i4.  and  B,  declare  upon  a  poli- 
cy of  insurance,  and  over  that  they 
were  interested  until  and  at  the 
time  of  the  loss,  and  it  be  proved 
that  C,  after  the  policy  effected^ 
but  before  the  loss,  be(*ame  a  part- 
ner with  A.  and  B,  in  the  goods 
insured ;  it  seems  that  the  variance 
is  not  fatal,  for  the  averment  of  in- 
terest relates  to  the  time  of  mak- 
ing the  policy.  Perchard  v.  Whit- 
more.  OuUdhall  iittings  after  Mich. 
1786,  coram  BuUer,  J, 

2  B.SrPA55n. 

11.  In  a  declaration  for  slander  the 
Plaintiff  stated  that  he  was  a  job- 
ber or  dealer  in  the  funds,  and  as 
such  jobber  or  dealer  had  been  ac- 
customed lawfully  to  contract,  and 
had  from  time  to  time  lawfully 
contracted,  &&:  that  the  Defen- 
dant said  of  him,  as  such  jobber  or 
dealer, "  he  is  a  lame  duck,"  mean- 
ing that  he  had  not  fulfilled  his 
contracts  in  respect  of  the  said 


stocks  or  funds,  in  consequence  of 
which  divers  persons  refused  to  ful- 
fil their  contracts  with  him  (speci- 
fying the  contracts),  and  he  was 
prevented  from  falfiUing  his  con- 
tracts with  other  persons:  held 
that  it  did  not  sufficiently  appear 
either  that  the  words  were  spoken 
of  lawful  contracts,  or  that  the 
Plaintiff  was  a  lawful  jobber  or 
dealer  in  the  funds ;  and  that  the 
declaration  was  therefore  bad 
Morris  v.  LangdaU,  M.  41  G,  3. 

2  B.  ^  P.  page  9H 

12.  Q^.  Whether  under  snch  circam*' 
stances  it  can  be  stated  as  ^lecial 
damage,  that  divers  persons  refus- 
ed to  fulfil  their  contracts  with  the 
Plaintiff,  since  he  might  recover  a 
compensation  by  action  if  the  con- 
tracts were  lawful  ?  Und.  ibid. 

13.  If  a  Defendant  in  replevin  plead 
by  way  of  justification  of  the  tak. 
ing,  that  he  was  possessed  of  a 
messuage  with  common  appurte- 
nant, and  that  the  Plaintiff's  cattle 
were  damage  feasant,  on  the  com- 
mon, and  concluded  in  bar  without 
praying  a  return,  it  seems  that  such 
a  plea  ift  bail.  Hawkins  v.  EcUes, 
H.  41  G.  3.  2  B.  ^  P.  359 

14.  Where  three  parish -churches  have 
been  united  by  22  Car.  2.  c.  II. 
the  benefice  may  be  described  in 
pleading  as  one  rectory.  Wilson 
q.  t.  v.  Van  Miidert,  E.41  G.  3. 

2  B  ^  P.  394 

15.  Trespass  for  assault  and  false  im- 
prisonment may  be  laid,  diversis 
di^bus  et  vicUnis.  Burgess  v.  Free- 
love,  E.  41  G.  3.       2  B.  ^  P.  425 

^16.  Aisumpsii  on  a  note  payable  by 
instalments,  plea  in  bar  as  to  the 
said  several  causes  of  action,  ex- 
cept 
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cept  the  last  instalment,  *'  that  the 
said  several  causes  of  action  did 
not  nor  did  any  of  them  accrue 
within  six  years:  "  held  on  special 
demurrer,  that  though  some  of  the 
instalments  might  be  barred,  and 
the  others  not,  yet  that  the  intro- 
duction to  the  plea  and  the  body 
of  it  were  inconsistent.  Gray  v. 
Pindar,  E.Al  0.3. 

2  B.  if  P.  page  427 

1 7.  Plaintiff  declared  against  the  De- 
fendant as  acceptor  of  a  bill  of  ex- 
change, payable  to  certain  persons 
using  the  firm  of  Messrs.  M^Brair, 
Watson  and  Co.;  Defendant  plead- 
ed that  the  said  Messrs.  M^Brair, 
Watson  and  Co,  had  accepted  sa- 
tisfaction; Plaintiff  replied  that 
the  said  persons  so  as  aforesaid 
using  the  ^tmo(  Messrs.  M'Brair 
and  Co.  (leaving  out  the  name  of 
Watson)  did  not  accept  satisfac- 
tion, and  concluded  to  the  country. 
Semb.  that  this  variance  could 
only  be  taken  advantage  of  on  spe- 
cial demurrer.  Bell  v.  Da  Costa, 
E.41G.3.  2  B.^  P.  446 

18.  If  il.  agree  to  buy  of  B.,  and  B. 
to  sell  to  il.,  goods  at  a  certain 
price,  to  be  delivered  between  such 
a  day  and  such  a  day,  and  B.  fail 
to  deliver  the  goods  within  the 
time;  it  is  sufficient  for  A.  in  de- 
claring on  the  contract  to  aver, 
that  he  was  duringall  the  time,  and 
still  is  ready  and  willing  to  receive 
and  pay  for  the  goods,  without 
making  any  allegation  of  an  actual 
tender  and  refusal.  Waierhouse  v. 
Sikinner  E.4\G.  3. 

2B.SfP.  447 

19.  Replevin  of  cattle  taken  in  il.. 


the  Defendant  avowed  the  taking 
in  il.  under  a  demise  of  certain 
premises  of  which  B.  was  parcel, 
and  because  the  cattle  were  da- 
mage feasant  in  B.  he  took  them 
and  drove  them  through  il.  in  his 
way  to  the  pound ;  and  upon  gpe- 
neral  demurrer  the  avowry  was 
held  to  be  well  pleaded.  Aber" 
crombie  v.  Parkhurst,  T.  41  G.  3, 

2B.^P.  page  480 

20.  In  an  action  against  the  sheriff 
for  an  escape  on  mesne  process,  it 
is  sufficient  to  aver  that  the  sheriff 
had  not  the  body  at  the  return  of 
the  writ,  without  negativing  the 
appearance  of  the  party  or  his  put- 
ting in  bail.  Stoim  v.  Perring, 
M.42G3.  2B.^P.56l 

21.  If  the  writ  issue  from  C.'B.,  and 
the  declaration  for  an  escape  aver 
that  the  Defendant  had  not  the 
body  "before  our  said  Lord  the 
King" on  the  return  day,  it  is  bad 
on  special  demurrer.        Md.  ibid» 

22.  If  a  declaration  on  a  policy  of 
insurance  aver  the  goods  to  have 
been  seized  in  a  forcible  and  hos- 
tile manner  by  certain  persons  ene- 
mies to  our  Lord  the  King,  to  the 
Plaintiff  unknown,  and  it  appear 
in  evidence  that  they  were  seized 
by  the  Spanuh  government,  as 
about  to  be  imported  into  the  l^jfa- 
nish  Main  contrary  to  the  laws  of 
Spain,  such  loss  is  not  well  de- 
scribed by  the  averment  in  the  de- 
claration. Matthie  v.  Potts,  H. 
42  G.  3.  3  B.  ^  P.  «3 

23.  A  replication  to  a  plea  of  tender, 
stating  an  original  writ  sued  oat 
and  returned  before  the  tender,  but 
not  proceeded  upon,  and  then  a 

second 
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second  original  writ  sued  out  after 
the  tender,  and  proceeded  upon, 
but  unconnected  with  the  first 
writ,  is  no  answer  to  the  plea, 
Stratton  v.  Savignac,  H.  43  G.  3 

3  B.SrP.  page  330 

24.  Judgment  by  default  having 
been  suffered  in  an  action  on  a 
bond,  the  Plaintiff  entered  up 
judgment  for  the  penalty,  together 
with  9/.  1  Os. ;  he  then  assigned 
breaches  upon  which  a  writ  of  in- 
quiry having  been  executed,  da- 
mages  were  assessed  at  1 11 5/.  1 3s. 
4d,  and  costs  40  shillings,  and  the 
Plaintiff  entered  up  another  judg- 
ment for  those  damages,  together 
with  31/.  6s.  Sd.  for  costs,  but  af- 
terwards entered  a  remittur  on 
the  roll  for  the  costs :  held  that  the 
second  judgment  was  erroneous. 
Hankin  v.  Broomhead,  H,  44  G.  3. 

3B.SrP.  607 

25.  In  an  action  for  words  alleged 
to  have  been  spoken  of  one  as  a 
candidate  to  serve  in  parliament,  it 
is  not  necessary  to  set  out  the  writ, 
in  order  to  show  that  the  Plaintiff 
was  a  candidate.  Harwood  v. 
Sir  J.  Astley,  T.  44  G.  3. 

1  N.  R.  47 

26.  The  11  G.  2.  c.  19.  respecting 
avowries  in  replevin,  does  not  ex- 
tend to  an  avowry  for  a  rent  charge. 
Bulpit  V.  Clarke,  T.  44  G.  3. 

1  N.  R.  56. 

27.  The  Defendant  in  replevin  hav- 
{  ing  made  cognizance  for  rent  ser- 
vice as  bailiff  of  il.,  B.j  and  C, 
who  were  lawfully  possessed  of  a 
certain  manor,  of  which  the  locus 
in  quo  was  parcel,  and  holden  at  a 
certain  rent ;  the  Plaintiff  replied 

I 


that  il„  B.,  and  C  were  not  seized 
in  their  demesne  as  of  fee  of  the 
manor:  held  bad  on  demurrer. 
Bulpii  V.  Clarke,  T.  44  G.  3. 

1  N.  R.  pagt  56 

28.  If  a  contract  for  freight  and  de- 
murrage be  entered  into  by  deed, 
the  Plaintiff  canoot  declare  in  debt 
generally,  and  give  the  deed  in 
evidence,  but  ought  to  declare  upon 
the  deed.  Atty  v.  Parish,  M.  45 
0.3.  1  N.  R  104 

29.  Declaration  stated  that  Plaintiff 
at  the  request  of  E.  B.  and  M.  B,, 
sold  and  delivered  to  them  goods 
of  a  certain  value;  and  thai  in 
consideration  thereof,  and  also  in 
consideration  that  the  Plaintiff,  at 
the    request  of    the   Defendant, 
would  forbear  and  g^ive  day  of  pay- 
ment of  the  said  sum  of  monev, 
Defendant  by  a  certain    note  or 
memorandum  in  writing  signed  by 
him,   undertook   to  pay  him  the 
money,    and'   then    alleged   that 
Plaintiff,  relying  on  the  promise  of 
Defendant,  did  forbear  and  give 
day  of  payment  of  the  said  sum, 
&c.    Afler  verdict  for  the  Plaintiff 
the  Court   refused  to  arrest    the 
judgment  on  the  ground  of  the  de- 
claration not  stating  to  whom  the 
forbearance  was  given.     MarskaJil 
V.  Birkenshaw,  H.  45  Q.  3. 

1  N.R.  172 
30.  Semhle.  That  the  declaration 
would  have  been  good  on  demur- 
rer, ibid,  ibid. 
31  Quare.  Whether  it  be  not  bad  to 
sue  under  the  statute  for  not  having 
obtained  and  entered  a  certificate, 
without  distinguishing  which  of 
those  two  omissions  the  person  sued 

has 
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been  guilty  of?    Barnard  v.  Gost* 
ling,  E.  45  O.  3. 

1  N.  R.  Tpage  245 

32.  In  an  action  against  46  Defend- 
ants where  the  declaration  con- 
tained two  counts  for  work  done 
by  Plaintiff  as  an  attorney,  and 
two  more  for  work  done  byhun^ 
without  saying  in  what  capatiity, 
the  Court  ordered  two  counts  to 
be  struck  out^  and  the  word  ''  De- 
fendants" to  be  substituted  for  the 
name  of  the  Defendants  in  all  the 
places  where  the  y  occurred  except 
the  first.  Meeke-Y,  Oxlade  and 
Others,  T.  45  G.  3.      IN.  R.  289 

33.  The  first  count  of  a  declara- 
tion in  assumpsit  stating  an  agree- 
ment between  two  persons,  omitted 
the  mutual  promises.  On  motion 
in  arrest  of  judgment,  held  that 
the  agreement  imported  a  promise. 
Mountford  and  Another  v.  Norton, 
M.  46  G.  3.  2  N.  R.  62 

34.  Defendant  agreed  to  pay  to 
Plaintiff  within  two  months  1500/. 

^  and  in  considertion  thereof  Plain- 
'  tiff  agpreed  to  deliver  up  all  secuVi- 
ties  in  his  possession  under  which 
he  claimed  any  debt  against  the 
estate  of  J.  W,,  deceased,  to  exe- 
cute a  general  release  of  all  claims 
on  the  estate  of  /.  W.  for  matters 
between  Plaintiff  and  J.  W.  to  the 
day  of  his  decease,  and  between 
the  trustees  and  representative  of 
J.  W.  to  the  date  of  the  agree- 
ment, except  600Z.  and  interest 
due  on  a  bond  given  by  /.  W, 
vrhich  Defendant  agreed  to  pay 
to  the  person  entitled  thereto.  In 
assumpsit  stating  mutual  promises 
to  perform  the  agreement.  Plain- 
tiff averred   that    he  was  ready 


and  willing  to  deliver  up  all 
securities  under  which  he  claim- 
ed any  debt  against  the  estate 
of  /.  W.  deceased,  and  to  ex- 
ecute a  general  release  of  all 
claims  on  the  estate  of  J.  W,  for 
matters  between  the  Plaintiff  and 
/.  W,  deceased  to  the  day  of  his 
decease,  and  assigned  for  breach 
non-payment  of  the  1500/.  and 
600/.  or  either  of  them;  held^that* 
the  lease  described  in  the  decla- 
ration was  not  co-extensive  with 
that  agreed  to  be  given,  and  that 
this  defect  could  not  be  cured  by  a 
verdict  Smith  v.  Woodhouse,  in 
Error,  T.  46  G.  3. 

2  N.  R.  page  233 

35.  But  that  in  this  case  it  appeared 
that  the  payment  of  the  money 
was  intended  to  precede  the  re- 
lease, and  therefore  the  averment 
was  not  necessary,  and  the  decla- 
ration well  enough.  ibid,  ibid> 

36.  Idebitatus  assumpsit  for  board, 
schooling,  clothes,  &c.  with  a  count 
on  a  quantum  meruit  for  the  same ; 
and  also  a  count  stating  that  in  con- 
sideration that  the  Plaintiff  had 
taken  /.  IT.  as  a  scholar  into  an 
academy  kept  by  him,  and  that  he 
had  lefl  it  without  having  given 
due  notice,  the  Defendant  pro- 
mised to  pay  so  much  as  the  Plain- 
tiff reasonably  deserved  to  have  •. 
held  that  under  these  counts  the 
Plaintiff  was  entitled  to  recover 
for  a  quarter  over  the  time  which 
/.  TT.  stayed  on  the  ground  of  a 
quarter's  notice  not  having  been 
given,  that  being  one  of  the  terms 
upon  which  he  was  taken.  Eardley 
v.  Price,  M.  47  G.  3. 

2  N.  R.  333 
37.  Debt 
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37.  Debt  on  bond  conditioned    for 
payment  of  an  annuity  of  176/. 
quarterly  during  the  life  of  lady 
G. ;  pleas,  payment  of  tlie  annuity 
at  the  days  and  payment  of  the 
arrears  after  the  days  in  the  con- 
dition.      Replication,     that     the 
Defendant  did  not  pay  the  annuity 
or  the  arrears  in  manner  or  form 
as  Defendant  alleged,  but  on  the 
contrary  Plaintiff  suggested  that 
'     dwing  the  Ufe  of  lady  G.  87/.  lOf. 
for  two    quarterly   payments  be- 
came due  and  was  still  in  arrear, 
and  concluded  to  the  country.  On 
demurrer  the    Court    seemed    to 
think  the  replication  bad,  and  gave 
the  Defendant  leave  to  amend  on 
payment  of  costs.     De  La  Rue  v. 
Stewart,  M.  47  G.  3. 

a  N.  R.  page  362 
38.  Declaration  stated  that  H,  S.  be- 
ing possessed  of  land  on  which  hops 
were  growing,  agreed  to  sell  to 
/.  W,  all  the  hops  then  growing  on 
the  said  land  at  10/.  per  cwt.  to 
be  paid  by  F.  W.  to  if.  &,  to  be 
delivered  in  pockets  by  the  said 
H.  S.  to  F.  W.  at  Whitgtable  in 
Kent ;  that  in  consideration 
that  F.  W,  undertook  to  accept 
and  pay  for  the  hops,  H.  S.  pro- 
mised to  deliver  them  at  the  place 
and  manner  aforesaid  in  a  reasona- 
ble time  next  after  they  should  be 
picked  and  gathered ;  that  the  hops 
were  picked  and  gathered,  and 
amounted  to  2  cwt. ;  and  al- 
though a  reasonable  time  for  de- 
livery had  elapsed,  and  although 
said  F.  W.  was  during  that  time, 
and  afterwards  ready  and  willing 
to  accept  and  pay  for  the  hops  at 
the  rate  and  in  manner,  &c.  yet 


H.  S.  had  not   delivered  them: 
held  first,  that  the  sale  of  hops 
growing  on  the  land  was  not  ille- 
gal, it  not  being  averred,  that  they 
were  bought  to  sell  again;  and, 
secondly,  that  it  was  not  neces- 
sary for  the  Plaintiff  to  aver  any 
request  or  notice  to  deliver  at  any 
particular  time,  or  any  tender  of 
the    price,   it  appearing  that  the 
first  act  was  to  be  done  by  the 
vendor.       Bristow     and    Others, 
Executort^    &c.     v.      Waddingion 
and  Others,  in  Error ^  M,  47  G.  3. 

2N.  R.page35i 


VI.  0/ Title, 

1 .  The  reversion  of  lands  demised  to 
the  Defendant  for  years  is  con- 
veyed to  A,  and  B.  and  the  heirs 
of  B.  in  trust  for  A,  and  his  heirs ; 
A.  declares  singly  on  a  covenant 
contained  in  the  lease ;  and  after 
setting  out  the  above  title  without 
averring  the  death  of  B.  states 
himself  to  be  "  thereby  seised  of 
the  reversion  in  lib  demesne  as  of 
fee.*'  This  is  bad  upon  demurrer. 
Scott  V.  Godwin,  T.  37  G.  3, 

1  jB.  4-  P.  67 

2.  If  a  demandant  in  a  writ  of  right 
count  upon  the  seisin  of  his  an- 
cestor, *'tn  dominico  suo  ut  de 
feodo,"  omitting  «*«/  de  jure^  it 
seems  to  be  bad.  Slade  et  Ux,  v. 
Dowland,  in  false  judgment,  M, 
42  G.  3.  2B,^  P.  570 

3.  If  the  demandant  in  deducing  his 
title  through  a  female  describe  her 
as  **  sister  and  heir  of  /.  &,** 
and  it  appear  upon  the  face  of  the 
count  that  J.  &   left  a  son  who 
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survived  his  aunt,  it  is  fatal ;  al- 
though it  also  appears  that  upon 
failure  of  issue  of  the  son,  the  issue 
of  the  sister  of  J.  S,  became  his 
heirs.  Slade  et  Ux  v.  Dowkmd, 
M,  42  G.  3.  2  B.^  P.  page  570 
4.  In  the  count  of  a  writ  of  right  it 
is  not  sufficient  to  state  that  the 
lands  descend  to  four  women,  as 
nieces  and  co-heirs  of  /.  S.  with- 
out showing  how  they  were  nieces. 
Dumsday  v.  jSiV  R,  Hughes  and 
Another.  T.  43  G.  3. 

3  B.SfP.  453 

VII.  Of  Surplusage, 
1.  If  a  declaration  on  a  bail  bond  con- 
clude '^  whereby  an  action  hath 
accrued  to  the  Plaintiff|o  demand 
and  have  of  the  principal  (instead 
of  the  bail)  and  that  the  principal 
hath  not  paid,  &c.'^  it  is  bad  on 
special  demurrer,  for  these  words 
cannot  be  rejected  as  surplusage. 
Morgan  v.  Sargent ^  T.  37  G.  3, 

I  B.  ^P.  58 
2.  If  the  replication  to  a  plea  in 
abatement  of  the  writ  begin  "  that 
the  said  declaration  ought  not  to 
be  quashed,'*  but  conclude  pro- 
perly, it  is  well  enough,  for  such 
words  may  be  rejected  as  surplu- 
sage. Sabine  v.  Johnstone,  T.  37 
O.  3  \  B.^P.  60 

VIII.  What  cured  by  Verdict. 
{See  Ante.  iv.  6.  v.  29.  33,  34). 

I .  A  declaration  stated  that  in  con- 
sideration that  the  Plaintiff  had 
sold  to  the  Defendant  a  certain 
hone  of  the  Plaintiff,  at  and  for  a 
certain  quantity  of  certain  ot/^  to  be 
delivered   within  a  certain  time, 

iToi*.  II. 


I 
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which  had  elapsed  before  the  com- 
mencement of  the  suit,  the  De- 
fendant promised  to  deliver  the 
said  oil  accordingly:  held  well 
enough  after  verdict.  Ward  v. 
Harris  T.  40  G.  3. 

2  B.Sf  P.page266 
2.  If  to  an  avowry  for  120/.  rent  in 
arrear,  the  Plaintiff  plead  ^  that 
the  said  120/.  is  not  due,*'  and  the 
Defendant  join  issue  thereon,  and 
at  the  trial  it  appear  that  34/.  only 
is  due,  upon  which  the  Plaintiff  ob- 
jects that. the  evidence  does  not 
support  the  issue  joined  by  the  De- 
fendant; yet  if  a  verdict  be  taken 
for  24/.  subject  to  the  opinion  of 
the  Court,  such  finding  will  cure 
the  defect  in  the  formality  of  the 
issue.  Cobb  v.  Bryan,  H,  43  G.  3. 

3  B.^P.  348 

PLEDGE, 

iS(?e  Bills  OF  Exchange  and  Pro- 
missory NoT£s,  No.l,  2,  3. 

PLEDGES, 
See  Replevin,  No.  I.  5. 

POLICY, 

See  Insurance. 

POSTEA, 
jSiee  Arbitration,  No.  6. 

POST  OFFICE, 

jS?e  Franking.    Stamps,  No.  4. 

I.  It  seems  that  it  is  not  a  felony 

within  7  G.  3.  c.  50.   s.  I.  for  a 

person  employed  in  the  Post  Office 

to  steal  out  of  a  letter,  entrusted 

2  U  to 
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to  his  care,  a  draft  on  a  London 
banker,  purporting  to  be  drawn  in 
London^  but  actually  drawn  above 
10  miles  from  Londonif  on  unstamp- 
ed paper.  The  King  v.  Pooley^ 
H,  43  G.  3.  3  B.  ^  P.  pago  314 
2.  It  seems  also  that  s.  2.  of  the  same 
act  does  not  apply  to  persons  em- 
ployed in  the  Post  Office;  and  that 
a  person  of  that  descripttbn  there- 
fore who  steals  a  letter  out  of  the 
Post  Office,  is  not  guilty  of  felony 
under  that  section.  ibid,  ibid. 


POSSESSION, 
See  Pliadino,  t.  13.  27. 

POWER, 

See  Authority. 

If  an  estate  in  fee  be  devised  to  a 
feme  covert,  with  a  power  annexed 
to  dispose  of  the  estate  without  the 
control  of  her  husband,  such 
power  is  void,  being  inconsistent 
with  the  fee  given  in  the  first  in- 
stance. Ooodhill  v.  Brigham,  H, 
38  G.  3.  1  B.  ^  P.  192 

PRACTICE, 

&e Affidavit.  Affidavittohold 
TO  Bail.  Amendment.  Arbi- 
tration, No.  1,  2y  3.  Arrest. 
Attachment.  Bail.  Bail- 
piece.  Bankrupt.  Baron  and 
Feme.  Bond.  Costs.  Courts. 
Distringas.  Ejectment.  Es- 
cape, No.  4«  Exchequer-Cham- 
ber, No.  3.  Insolvent.  Inter- 
est of  Monet.  Judgment.  Lu- 
natic, No.  1,  2.  Misnomer, 
No.  4.     Partners.     Payment 


OF  Monet  into  Court.  Penal 
^Actions.  Prisoner,  No.  6. 
Process.  Repletik.  Right, 
Writ  of.  Tender.  Trial. 
Usury,  No.  3.  Variance.  Ven- 
ditioni Exponas.  Venue.  Ver- 
dict. Warrant  or  Attornit. 


1.  ReiaHve  to  Proeese. 
II.  Arresif      Detainer^ 

BaUf  and  Appearance, 

III.  PUadingg,  and  BiU 

of  Particulars. 

IV. Trial,  Inquiry,  and 

Evidence, 
V. Judgment  and  Re- 
ference to  the  Prothonotary, 

VI.  Execution, 

VII.  Staying  and  setting 

aside  Proceedings, 

VIII. Costs. 

IX. Waver    of  Irregu- 
larity, 
X.  Wnt  of  Error, 


I.  Relative  to  Process. 

See  Tims,  No.  3.     Variance. 

1 .  Defendant  before  the  action  com- 
menced, quitted  the  kingdom,  lear- 
ing  another  in  possession  of  his 
house  and  goods;  Plaintiff  haTing 
served  a  summons  to  appear  at  the 
house  distrained  the  goods  to  com- 
pel an  appearance;  and  held  regu- 
lar. Sir  W,  StaineSf  Knight^  and 
Another  v.  Johannot^  H,  38  G.  3. 

\  B.^  P.  page  230 

2.  A  Defendant  must  take  advantage 
of  an  irregularity  in  the  writ  before 
appearance.     Fox  and  Another  r. 

Money, 
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Money,  E.  38  O.  3. 

1  B,^  P.  page  250 

3.  If  a  distringas  be  returnable  on 
the  last  day  of  Term,  the  Plaintiff 
at  the  rising  of  the  Court  may  move 
to  increase  issues  on  the  alicu  or 
pluries  distringas  to  be  issued 
thereupon  on  the  following  day, 
in  case  no  appearance  shall  then 
have  been  entered.    R^,  Gen,  T, 

38  0.3  lB.4-i>.  312 

4.  So  where  issues  have  been  levied 
on  such  distringcLSy  he  may  at  the 
rising  of  the  Court  move  for  leave 
to  sell  the  issues  to  pay  the  costs 
of  the  distringas,  ibid,  ibid, 

5.  If  a  capicis  per  continuance  be 
tested  on  the  same  day  as  the  ori- 
ginal cajnasy  a  new  original  capias 
may  be  sued  out  to  warrant  it, 
though  such  new  original  bear  teste 
before  cause  of  action  accnied. 
Davis,  Qne,  &c.  Assignee  of  the 
Sheriff  v.  Owen  and  Another,  M. 

39  G.  3.  I  B.  5-  P.  342 

6.  A  capias  ad  respondendum  against 
bail  was  tested  of  a  day,  prior  to 
the  return  of  the  ca,  sa,  against  the 
principal,  but  was  not  in  fact  sued 
out  till  afterwards :  held  regular. 
Pinero  v.  Wright^  T.  40  G.  3. 

2  B.^P.  235 

7.  The  day  inserted  in  a  notice  to 
appear  to  a  common  capias  must  be 
the  return  day  of  the  writ  Rush^ 
tan  V.  Chapman,  M,  A\  G,  3. 

2  B.  ^  P.  340 
6.  The  Court  will  not  set  aside  furo- 
ceedings  and  order  the  bail  bond 
to  be  delivered  up  because  a  De- 
fendant has  been  arrested  on  a 
special  capias^  in  which  as  well  as 
in  the  affidavit  to  hold  to  bail  -the 


initials  only  of  the  Christian  name 
were  inserted.  Howell  v.  Cole^ 
man,?*.  41  G.  3. 

2  B.^P.  page  466 

9.  The  Court  will  not  open  the  rule 
for  an  attachment  on  the  mere  affi- 
davit of  the  party,  that  he  has  not 
been  served ;  at  least  unless  he  show 
some  mistake  in  the  service.  Hop* 
ley  V.  Granger,  E.  45  G.  3. 

1  N.  R.  256 

10.  A  testatum  capias,  having  been 
made  returnable  on  a  day  certain 
instead  of  a  general  return  day,  was 
held  irreg^lai*.  Inman  v.  Huish, 
H.46G,3  2N.  R.  133 

11.  A  captfltfdirected  to  the  sheriff  of 
Middlesex  cannot  be  served  in 
London.  Willis  v.  PendriU,  H. 
46  G.  3.  2  N.  R.  167 

II.  Relative  to  Arrest,  Detainer , 
Bail^  and  Appearance, 

See  Alien.     Bail  II.     Lunatic, 
No.  I.     Variance,  No.  11. 

1.  It  is  in  the  discretion  of  the  Court 
to  put  a  Defendant  under  terms 
who  moves  to  have  the  issues  levied 
under  several  distrifigas*s  restored 
to  him  on  his  appearance  accord- 
ing to  10  G.  3.  c.  50. 1.  4.  Caza- 
let  V.  Dubois,  T.  37  G,  3. 

1  B.  4-P.  81 

^  If  a  Defendant  be  holden  to  bail 
under  a  Judge's  order,  a  material 
fact  being  concealed  from  the 
Judge,  which  would  probably  have 
induced  him  to  refuse  the  order ; 
the  Court  will  on  application  dis- 
charge the  Defendant,  even  though 
there  was  a  sufficient  affidavit  of 
debt,  idependent  of  the  •rder, 
2U2  Davis 
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Davis  V.  Chippendale  J  M,  4\  G.  3. 

2  B.^  P.page2S2 

3.  But  they  will  not  discharge  him 
from  a  retainder  lodged  against  him* 
by  a  third  person,  while  in  custody 
under  the  Judge's  order,  ibid.  ibid. 

4.  If  a  Defendant  being"  arrested  upon 
process  in  K.  B.  give  a  warrant  of 
attorney  to  confess  judgment,  and 
be  afterwards  holden  to  bail  in 
C,  B.  in  an  action  upon  that  judg- 
ment, the  Court  will  discharge  him 
upon  a  common  appearance.  ^So/- 
keldY.  Lands,  E.A\  G.3. 

2  B.Sf  P.  416 

5.  If  a  Defendant  accept  a  declara- 
tion, and  act  as  if  an  appearance 
has  been  entered  for  him,  the  Court 
will  not  permit  him  to  set  aside  a 
judgment  for  want  of  an  appear, 
ance  having  been  entered.  Wil- 
liam V.  Strahan  T.  45  O.  3. 

I  N.  R.  309. 

III.  Relative  to  Pleading  and  Bill  of 
Particulars  (See  Post,  IX.  5). 

Bail,  ii.  17.  Costs,  i.  II.  Courts. 
No.  5.  Evidence,  ii.  17.  Oyer. 
Prisoner,  No.  8. 

1.  It  is  not  sufficient  to  stick  up  a 
notice  of  declaration  in  the  office,  if 
the  Defendant's  last  place  of  abode 
be  known;  for  it  ought  to  be 
served  there.  Holsten  v.  CulUford 
H.  38  G.  3.  I  B,Sf  P.  214 

2.  To  assumpsit  on  a  bill  of  exchange, 
the  Court  will  not  allow  a  Defend- 
ant to  plead  the  general  issue,  and 
that  the  bill  was  given  on  a  stock- 
jobbing transaction  contrary  to 
7  G.  2.  c.  8.  Shaw  v.  Everett,  H. 
3g  G.  3.  I  B.^  P.  222 


3.  Nor  the  general  issue  and  alien 
enemy  to  a  declaration  on  a  po- 
licy of  insurance.  Angerstien  ▼• 
Vaughan,  H.  38  G.  3. 

I  B.^P.  page  222.  n. 

4.  A  Defendant  cannot  demand  a 
bill  of  particulars  till  alter  appear- 
ance. Kitchen  v.  Blanchard,  H. 
39  G.  3.  I  B.%^  P.  378 

5.  The  Court  will  not  on  motion 
strike  out  a  part  of  a  plea  which 
contains  double  matter.  Griffiths 
y.  Eyles  E.  39  G.  3. 

1  B.cf  P.AU 

6.  A  replication  taking  issue  on  a 
plea  of  payment  to  debt  on  an  an- 
nuity bond,  must  be  signed  by  i 
Serjeant.     EUis  and  Wife  v.  Govey, 

T.  39  G.  3  \  B.^  P.  469 

7.  In  an  order  to  enlarge  the  time 
for  pleading,  the  first  and  last  days 
are  both  reckoned  inclusively, 
Freeman  ▼.  Jackson,  E.  36  G.  3. 

\  B.Sr  P.  479 

8.  The  Court  will  allow  non  est  fac- 
tum and  usury  to  be  pleaded  toge- 
ther to  debt  on  bond.  Lechmert 
V.  RiceM.  40  G.  3.     2  J5.  ^ P.  1^ 

9.  In  C.  B.  notice  of  declaration  \% 
not  necessary  in  bailable  actions. 
Holin  V.  Bargus,  M.  40  G.  3. 

2  B.^P.  42 

10.  The  Court  will  not  allow  iioii 
assumpsit  and  alien  eoemy  to  be 
pleaded  together,  Thyatt  v.  Young, 
H.40G.3.  2B.^P.n 

11.  A  joinder  in  demurrer  must  be 
signed  by  a  Serjeant.  Brooker  v- 
Simpson,  M.41  G.  3. 

2  B.  4- P.  336 

12.  If  a  declaration  be  indorsed  **  to 
plead  in y'l  it  must  be  under- 
stood to  mean  within  the  number 

of 
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of  days  allowed  by  the  rules  of  the 
Court,  Hifferman  v.  Langelle,  H. 
41  G.  3.  2  B.^  P.  page  363 

1 3.  A  Defendant  who  is  under  terms 
to  plead  issuably,  is  not  at  liberty 
to  take  advantage  of  any  objec- 
tions upon  special  demurrer,  of 
which  he  could  not  have  availed 
himself  upon  general  demurrer. 
Bellv.  Da  Costa  E.4\  G.  3. 

2  B.  ^  P.  446 

14.  The  Defendant  in  replevin  hav- 
ing averred  in  his  cognizance  that 
the  Plaintiff  held  the  land  under 
"  a  certain  demise  to  him  the  said 
/.  L,  (the  Plaintiff)  theretofore 
made;"  the  Plaintiff  pleaded  in 
bar,  that  he  did  not  hold  under  a 
demise  in  manner  and  form.  Upon 
this  Defendant  obtained  an  order 
to  amend,  by  striking  out  the  words 
**  to  him  the  said  /.  Z."  with  li- 
berty to  the  Plaintiff  to  plead  de 
novo,  and  that  in  case  the  Plain- 
tiff should  plead  new  matter,  the 
Defendant  should  pay  all  costs  of 
the  amendment.  The  Defendant 
having  amended  accordingly,  the 
Plaintiff  demurred  specially,  and 
assigned  for  cause  tliat  it  did  not 
appear  to  whom  the  demise  was 

• 

made;  held  that  the  demurrer 
was  not  new  matter.  Lees  v.  Warl- 
ters,  r.  41  G.  3.       2  B.  ^  P.  465 

1 5.  In  an  action  of  trespass,  direct- 
ed by  the  Lord  Chancellor  to  try 
a  question  of  bankruptcy,  the 
Court  of  C  B.  will  not  restrain 
the  Defendant  from  pleading  the 
general  issue,  together  with  spe- 
cial justifications.  M^ConneU  v. 
Hector,  M.  42  G.  3. 

2  J5.5'P.549 

16.  All  arguments  upon  demurrers 


and  other  arguments  in  this  Court 
are  to  be  heard  on  Mondays  and 
Thursdays  only.  Regida  Gene- 
ralisy  H.  42  G.  3. 

3  B.^  P.  page  no 

17.  In  C  B.  a  plea  of  bankruptcy 
must  be  signed  by  a  Serjeant 
Pitcher  v.  Martin,  E,  42  G.  3. 

3  B.^P.  171 

1 8.  A  summons  for  further  time  to 
plead  not  attended  by  the  party 
taking  it  out,  does  not  wave  the 
necessity  of  a  rule  to  plead.  Decker 
V.  Shedden,  T.  42  G.  3. 

3  B.  ^  P.  \H 

19.  In  an  action  of  assumpsit  for  non- 
performance of  a  contract  for  the 
sale  of  a  house,  with  counts  to  re- 
cover back  the  deposit,  the  Plain- 

*  tiff  having  in  his  first  count  al- 
leged, that  the  Defendant,  who 
was  to  make  a  good  title,  had  de- 
livered an  abstract  which  was  ^*  in- 
sufficient, defective  and  objection- 
able," the  Court  obliged  the  Plain- 
tiff to  give  a  particular  of  all  ob- 
jections to  the  abstract  arising 
upon  matters  of  fact.  ColUtt  v. 
Thompson,  M.  43  G.  3. 

3  B,^  P.  246 

20.  If  to  a  rejoinder  concluding  with 
a  verification  the  Plaintiff  add  the 
similiter  and  take  the  record  down 
to  trial,  and  the  Defendant  obtain 
a  verdict,  the  Court  will  not  grant 
a  new  trial,  but  will'am^nd  the  re* 
cord.  Grundy  v.  Mell,  E,  44  G,  3. 

1  N.  R.  28 

21.  When  time  to  plead  has  been  ob- 
tained, if  the  Defendant  plead  and 
give  a  rule  to  reply,  before  the  ex- 
piration of  such  time,  the  rule  to 
reply  will  be  of  no  avail  unless  he 
give  notice  of  hit  plea.     Gandy  v. 

Borrow- 
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Borrawdalef  E.  45  G,  3. 

1  N.  R.  page  213 

22.  Where  the  Defendant  and  his  at- 
torney had  been  informed  that  a 
notice  of  declaration  was  stack  up 
in  the  office,  the  Court  refused  to 
set  aside  a  judgment  for  want  of 
service  of  the  notice  at  the  De- 
fendant's last  place  of  abode. 
Lotenwre  v.  Cohm^  E.  45  G.  3. 

1  N.  R.  279 

23.  Notice  of  declaration  for  Satur- 
dayy  Sunday  being  the  essoign  day 
of  the  term,  held  a  nullity.  Mof- 
fat V.  Carter,  M.  46  G.  3. 

3  N.  R.  75 

24.  If  a  declaration  be  delivered,  in- 
dorsed ''  delivered  conditionally/' 
a  rule  to  plead  given,  and  a  de- 
mand of  plea  served,  and  judgment 
be  signed  for  want  of  a  plea,  the 
Court  will  set  it  aside  as  irregular, 
there  being  no  notice  to  plead. 
Heath  v.  Rose,  T.  46  G.  3. 

2  N.  R.  223 

25.  If  one  of  three  Defendants  in  a 
joint  action  appear  to  a  quare 
clausum /regit,  and  the  two  others, 
being  arrested  on  bailable  process, 
have  till  the  ensuing  term  to  jus- 
tify bail,  and  the  Plaintiff  previous 
to  that  time  deliver  a  declaration 
against  all  three,  indorsed  "  con- 
ditionally until  special  bail  is  per- 
fected,''this  is  irregular.  Turner 
V.  Portall  and  Others,  T,  46  G.  3. 

2  N.  R.  231 

26.  Quare.  Whether  if  the  declara- 
tion had  been  indorsed  condition- 
ally until  bail  shall  be  perfected  by 
the  two  latter  Defendants,  it  would 
have  been  irregular  ?       ibid.  Und. 

27.  One  of  two  Defendants  having 
been  holden  to  bail  in  Trin,  term, 


the  Plaintiff  proceeded  to  outlawry 
against  the  other,  and  delivered  a 
declaration  against  the  former  on 
the  first  day  of  E.  term,  not  hav- 
ing obtained  a  rule  for  time  to  de- 
clare; held  that  the  cause  was 
out  of  court,  and  the  bail  entitled 
to  an  exoneretur.  Syha  v.  Bomt 
wens  and  Another,  E.  47  G.  3. 

2N.  R.pa^e404 
28.  A  declaration  cannot  be  filed 
conditionally  after  the  time  for  the 
Defendant's  appearance  has  ex- 
pired, whether  the  process  be  bail- 
able or  not  bailable.  Kenmany, 
Bean,  T.  47  G.  3.        2  N.  R.  433 

IV.  Relative  to  Trial,  Inquiry,  aad 

Evidence. 
See  New  Trial.  Verdict.  No.  2. 

1.  The  Court  will  not  put  off  a  trial 
at  the  instance  of  the  Defendant, 
on  account  of  the  absence  of  a  ma- 
terial witness,  if  he  has  conducted 
himself  unfairly,  or  been  the  cause 
of  any  improper  delay.  Saunders  v. 
PUtman,  E.  37  G.  3.    I  B.^  P.  33 

2.  The  Court  of  C.  B.  will  make  the 
payment  of  costs  for  not  proceed- 
ing to  trial  a  term  of  discharging  a 
rule  for  judgment  as  in  case  oft 
nonsuit,  Jolliffe  v.  Morris,  E,  37 
G.  3.  I  B.^  P.  38 

3.  The  Court  will  not,  by  putting  off 
a  trial,  or  other  indirect  means, 
compel  a  party  to  consent  to  a 
commission  for  the  examination  of 
witnesses  in  Scotland.  CaUiand  v. 
Vaughan,  H,  38  G.  3. 

\  B.S^P.  210 

4.  Where  contradictory  verdicts  have 
been  found  on  a  policy  of  insurance, 
and  a  third  action  brought  against 
another  underwriter,  the  Court  will 

not 
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not  put  off  the  trial  to  enable 
him  to  apply  to  a  court  of  equity 
for  a  commission  to  examine  wit- 
nesses in  Scotland  to  the  same 
facts  which  were  given  in  evidence 
on  the  last  trial.  Calliand  v. 
Vaughan,  H.  38  G.  3. 

\  B.SfP.  210 

5.  At  least,  if  he  has  obtained  time  to 
plead  on  the  usual  terms?  ibicLibid. 

6.  The  Court  will  not  make  a  rule  on 
a  Plaintiff  who  brings  an  action  on 
a  bond,  to  allow  an  officer  of  the 
stamp-duties  to  inspect  the  bond, 
because  the  Defendant  suspects  it 
to  be  forged.  Cheiwind  v.  Mamell, 
Executor,  ^c.  E.  38  G.  3. 

1  B.  ^P.  271 

7.  If  notice  of  a  writ  of  inquiry  to  be 
executed  at  a  particular  hour  and 
place  be  continued,  the  notice 
of  continuance  need  not  express 
any  hour  or  place,  JoTies  v.  Chune^ 
One,  ^c.  H.  39  G.  3. 

I  B.S^  P.  363 

8.  The  Court  will  not  put  off  a  trial 
on  account  of  the  absence  of  a 
material  witness,  if  by  his  evidence 
the  defence  of  slavery  is  intended 
to  be  established.  Robinson  v. 
Smyth,  T.  39  O.  3.  1  B.S^P.  454 

9.  If  issue  be  joined  on  one  of  three 
pleas,  and  judgment  be  entered  by 
default  upon  the  two  others,  the 
Plaintiff  cannot  execute  a  writ  of 
inquiry  on  those  pleas  on  which  he 

-  has  judgment,  but  must  award  jury 
process  tarn  ad  triandum  gtiam  ud 
inquirendum.  Dicker  v.  Adams,  E, 
40  G.  3.  2B.^F.  163 

10.  Notice  having  been  g^ven  of  exe- 
cuting a  writ  of  inquiry  on  **  Tues- 
day the  14  day  of  January  in- 
stant," when  the  14tb  o{  January 


fell  on  a  Thursday,  and  on  which 
day  the  writ  of  inquiry  was  exe- 
cuted: the  Court  of  C  B.  refuseil 
to  set  aside  the  execution  of  the 
writ  of  inquiry  for  this  irregularity, 
but  rejected  ''  Tuesday**  as  sur- 
plusage, it  appearing  that  the  De« 
fendant  was  not  misled  thereby. 
Batten  v.  Harrison,  H.  42  G.  3. 

2  B.^  P.  page  1 
11.  If  a  Defendant  die  the  night  be- 
fore the  trial  of  a  cause  at  the  sit^ 
tings  in  term,  a  verdict  obtained  in 
such  cause,  and  the  judgment  en- 
tered up  thereon,  will  be  set  aside 
upon  application  to  the  Court. 
Taylor  v.  Harris,  M.  43  G.  3. 

ZB.SrP.  549 

V.  Judgment  and  Reference  to  the 
Prothonotary,  (%ee  ante,  ii.  5). 

See  Additions.  Bail,  ii.  6.  Baron 
AND  Feme,  No.  8.  BillofPar- 
TicuLARS.  Evidence,  ii.  14. 
Judgment,  No.  2,  3.  Misnomer, 
No.  4.     Prisoner,  No.  8. 

1.  The  Court  will  set  aside  a  regular 
judgment  on  an  affidavit  of  merits, 
though  bankruptcy  is  intended  to 
be  pleaded.  Evans  v.  Oill,  T,  37 
G.  3.  \  B,9^  P.  62 

2.  The  Court  will  not  allow  a  De- 
fendant to  strike  out  the  entry  of 
a  judgment  of  nolle  prosequi  enter- 
ed by  the  Plaintiff  on  one  of  the 
counts  of  the  declaration  after  it 
has  been  demurred  to.  Milliken  v. 
Fox  and  Another,  M.  38  G.  3. 

\  B.^p.  m 

3.  The  Court  will  not  restrain  a  De- 
fendant from  pleading  the  statute 
of  limitations  on  setting  aside  a 
regular    interlocutory    judgment 

Mad, 
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Maddoch  y.  Holmes,  and  Others, 
.  E.  38  Geo.  3. 

1  B.^  P.page22S 

4.  The  Court  will  not  allow  a  Plaintiff 
to  sign  judgment  because  the  De- 
fendant refuses  to  pay  for  half 
the  paper-books  delivered  to  the 
Judges;  this  case  being  within  the 
rule,  H.  35  G.  3.  which  directs 
that  no  judgment  shall  be  signed 
for  non-payment  of  issue-money. 
Fulhatn  v.  Bagshaw,  T.  38  G.  3. 

\  B.^P.  292 

5.  Plaintiff  cannot  sign  judgment  for 
want  of  a  plea  without  demanding 
one,  though  Defendant  has  neg- 
lected to  take  the  declaration  out 
of  the  office.  White  v.  Dent,  M, 
39  Geo.  3.  IB.  ^  P.  341 

6.  Where  judgment  has  gone  by  de- 
fault on  a  promissory  note,  no  irre- 
gularity previous  to  the  judgment 
can  be  shown  as  cause  against  re- 
ferring the  note  to  the  prothono- 
tary.  Pell  v.  Brown,  H.  39  Geo,  3. 

IB.^P,  369 

7.  The  Defendant  may  rule  the  Plain- 
tiff to  enter  the  issue  and  move  for 
judgment  as  in  case  of  a  nonsuit  in 
the  same  term.  Peelers  v.  Throg- 
morton,  E,  39  Geo,  3. 

1  B.  §•  P.  387 

8 .  If  a  Plaintiff  after  entering  up  judg- 
ment for  himself  upon  two  counts, 
discover  an*  error  in  one  of  them, 
he  may  waive  his  judgment  on  that 
count,  and  enter  it  for  the  Defend- 
ant. Spicer  v.  Teasdale,  M,  40 
G.  3.  2  B.  ^  P.  49 

9.  The  Court  of  C.  B.  will  refer  a 
bill  of  exchange  to  the  prothono- 
tary,  to  compute  principal,  interest, 
exchange ,  re-excliange,  and  costs. 
Goldsmid  and  Others  v.  Taite  and 


Another,  M.  40  G.  3. 

2  JB.  4-  P.  page  55 

10.  But  not  to  compute  charges  and 
expences.  ibid.  Und. 

11.  The  Defendant  being  arrested  on 
a  writ  returnable  the  last  return  of 
Michaelmas  term,  put  in  bail  on  the 
last  day  of  that  term,  who  justified 
on  the  first  day  of  Hilary  term;  a 
declaration  was  delivered  on  the 
third  day  of  Hilary  term,  and  in 
the  same  term  judgment  was  sign- 
ed  for  want  of  a  plea ;  held  regu- 
lar, the  Defendant  not  being  en- 
titled to  an  imparlance.  Bailey  v. 
Hantler  H.  40  G.  3. 

2  B.^P,  126 

12.  If  the  writ  by  which  a  replevin  is 
removed  be  returnable  on  the  first 
return  of  the  term,  and  the  Plain- 
tiff do  not  declare  within  four  days 
before  the  end  of  that  term,  the 
Defendant  is  entitled  to  an  impar- 
lance, though  he  has  not  appeared 
within  the  term.  Thompson  t. 
Jordan,  E.  40  G.  3. 

2  B.^P,  137 

13.  When  the  Plaintiff  enters  an  ap- 
pearance for  the  Defendant  under 
the  statute,  j  udgment  may  be  signed 
without  any  demand  of  a  plea. 
North  V.  Lambert,  T.  40  G,  3. 

2  B.5-P.218 

14.  To  a  replication  of  nul  tiel  record 
and  day  given,  if  the  Defendant 
demurs  the  Plaintiff  need  not  joia 
in  demurrer;  but  if  the  record 
is  not  produced  may  sign  judgment. 
Tipping  v.  Johnson,  M,  4]  G.  3. 

2  B.^  P.  302 

1 5.  The  rule  that  final  judgment  can- 
not be  signed  till  four  days  afler  the 
return  of  the  h€J>eas  corpore  jura- 
torum,  does  not  extend  to  the  case 

wheie 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


633 


where  the  term  closes  before  the  I 
four  days  are  expired.     Thoma  s  v 
Ward,  E.41G.3. 

2  B.^  P.  page  393 

16.  If  an  appearance  be  entered  in 
the  name  of  an  agent  to  the  attor- 
ney for  the  Defendant,  and    the 
plea  be  deHvered  in  the  name  of 
the    attorney,    and    the    Plaintiff 
thereupon  enter  up  judgment  for 
want  of  a  plea,  the  Court  will  set 
aside  that  judgment  for  irregula- 
rity.    Buckler  V.  RcftvlinSj  E.  42 
6?.  3.  3B.  ^P.  Ill 

17.  If  a  declaration  in  debt  demand 
2000/.,  and  contain  several  counts, 
each  of  which  state  a  debt  of  224/. 
75.  4^.,  and  the  Defendant  plead 
thereto  that  he  does  not  owe  the 
said  sum  of  224/.  Is.  4^d,  the 
Plaintiff  may  sign  judgment  for 
want  of  a  plea.  Macdonnell  v. 
Macdonnell,  T.  42  G.  3. 

3  B.  4-  P.  174 

18.  If  after  the  time  for  pleading 
is  out,  but  before  judgment  sign^ 
by  the  Defendant,  the  Court  on 
his  application  stay  proceedings  till 
the  Plaintiff  give  security  for  costs, 
to  be  approved  by  the  prothonota- 
ry,  the  Plaintiff  though  he  give  se- 
curity instanter,  which  is  accepted 
by  the  Defendant,  is  not  at  liberty 
to  sign  judgment  before  the  open- 
ing of  the  office  on  the  next  morn- 
ing. Decker  v.  Thompson,  H,  43 
G.3.  3  B.^  P.  319 

19.  A  Plaintiff  ha\ing  tendered  an 
issue  to  a  plea,  and  demanded  a  re- 
joinder, where  the  Defendant  was 
under  terms  to  rejoin  gratis^  the 
Court  held  the  judgment  regular, 
but  set  it  aside  without  costs,  be- 
cause  the   Plamtiff  might  liave 


added  the  nmUiter  himself.     Wye 
Y.Fisher,  T.43  G.  3. 

3  B.Sr  P'  page  443 

20.  If  judgment  of  ntm  pros  be  signed 
after  a  summons  for  time  to  enter 
the  issue  is  returnable,  the  Court 
will  set  it  aside,  for  the  summons 
when  returnable  is  a  stay  of  pro- 
ceedings. Anthill  q.  t  v.  MetccUf, 
H.46  0.3.  2N.  R.  169 

21.  Trespass  against  B.,  C,  and  D., 
for  turning  A.  out  of  his  house, 
and  keeping  the  house  and  goods 
from  him;  plea,  that  A.  had  no- 
thing in  the  said  house  and  goods 
but  **  jointly  and  undividedly  with 
/>.*'  Judgment  signed  for  want  of 
a  plea,  and  held  right.  Hopgood 
V.  Wright  and  Others,  E.  46  G.  3. 

2  N.  R.  188 
*^2.  Costs  for  not  proceeding  to  trial 
and  judgment  as  in  case  of  a  non- 
suit may  both  be  moved  for  in  the 
same  term.  Dorant  v.  HouveUet, 
T.  46  G.  3.  2  N.  R.  247 

23.  Plaintiff  is  not  entitled  to  sign 
judgment  for  want  of  a  plea  till 
the  expiration  of  24  hours  after 
the  deliveiy  of  a  bill  of  particulars, 
though  the  time  for  pleading  be 
out,  and  a  demand  of  a  plea  given, 
above  24  hours  before  that  time. 
Ramsay  v.  Lord  Reay,  M,  47 
G.  3.  2N.  R.  361 

24.  If  Plaintiff  give  notice  for  trial  for 
the  sittings  in  the  term  in  which 
issue  is  joined,  and  do  not  proceed 
to  trial  accordingly,  the  Defend- 
ant may  move  for  judgment  as  in 
case  of  a  nonsuit  in  the  succeed- 
ing term.  Hay  v.  Howell  and 
Others,  H.  41  G.  3.     2  N.  R.  397 


Vl.Rda- 
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VL  RetaHve  to  Execution  (see  poBt. 

X.6). 

Set  Attorkey,  No.  4.  Execu- 
tion. Prisoner.  Venditioni 
Exponas. 

1.  If  hji.fa,  be  tested  before  Defend- 
ant's death,  but  delivered  to  the 
sheriff  and  executed  after,  the  exe- 
cution is  regular.  Waghome  t. 
Lomgmead,  M,  37  G.  3.  (Vid.  ei 
Bragner  t.  Langmeady  7  Term 
Rep.  20).         1  B.SfP.  page  571 

%  Same  point,  Parsons  v.  Gill  13 
W.  3.  B.  R.  (Same  case,  7  Term 
Rep.2\.n.)  ibid,  57 i 

3.  Defendant  having  recovered  a  ver- 
dict against  the  sheriff  for  seizing 
his  goods  under  a  distringas  in 
an  action  at  the  suit  of  /.  S.,  and 
having  given  a  cognovit  to  the 
Plaintiff  on  which  a  Ji.  fa,  issued, 
the  Court  refused  to  order  the  she- 
riff to  pay  over  the  damages  re- 
covered by  Defendant  against  him 
to  the  Plaintiff  in  satisfaction  of 
the  Ji.  fa.  WUlows  y.  BaU,  M.  47 
G.  3.  2  N.  R.  376 

YII.  Relative  to  staying  and  setting 
aside  Proceedings. 

See  Bond,  No.  1.  Consignor  and 
Consignee,  No.  2.  Costs,  i.  16. 
Replevin,  No.  3. 

1.  C,  by  virtue  of  an  order  from  B, 
to  receive  all  money  due  to  him  on 
a  particular  account,  oI> tains  three 
out  of  four  instalments  due  from 
A.  to  B,  on  that  account;  these 
payments  are  afterwards  questioned 
by  B.  who  brings  his  action  against 
A.  for  the  whole  sum,  and  at  the 
same  time  C.  demands  the  fourth 
instalment:  an  application  to  the 


Court  by  A.  to  stay  proceedings  in 
the  action  against  him  by  B.,  on 
his  paying  the  fourth  instalment  to 
such  person  as  they  should  ap- 
point, was  refused.  Macdonaldr, 
Pasley,  M.  38  G.  3. 

I  B.^  P. page  lax 

2.  If  a  party  proceed  against  a  De- 
fendant by  action  and  indictment* 
for  the  same  assault,  the  Court 
will  not  compel  him  to  make  bis 
election.  Jones  v.  C/oy,  H.  3S 
O.  3.  1  J5.  4-  P.  191 

3.  The  Court  of  C.  B.  will  not  sUy 
proceedings  in  an  action  on  an  at- 
torney's bill  brought  subsequent 
to  the  order  of  a  Judge  of  another 
court  for  its  taxation,  but  previoas 
to  that  taxation  having  taken  place. 
Steventon^  One^  S^c.  v.  Watson  and 
Others,  H.  39  O.  3.   IB.  ^  P.  365 

4.  If  4*  cuid  B.  having  recovered  in 
separate  actions  for  libels  against 
different  parties  engaged  in  tbe 
management  and  publication  of  the 
same  newspaper,  commence  fresh 
actions  against  the  same  parties, 
each  suing  that  party,  against  whom 
the  other  has  recovered,  the  Court 
will  not  interfere  in  a  summary 
way  to  set  aside  the  latter  proceed- 
ings. Martin  v.  Kennedy,  H,  40 
O.  3.  2  ^.  4^  P.  69 

5.  The  Court  will  not  stay  proceed- 
ings in  an  action  on  the  ground  of 
a  bill  depending  in  Chancery  ibr 
the  same  cause.  Murphy  v.  CadiU, 
E.  40  G.  3.  2  JB.  ^  P.  137 

6.  The  Court  will  not  set  aside  pro- 
ceedings and  order  the  bail  bond  to 
be  delivered  up,  because  a  Ddeod- 
ant  has  been  arrested  on  a  special 
capias,  in  which  as  well  as  in  the 
affidavit  trv  K/.M  to  bail  the  initials 

only 
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only  of  his  Christian  name  were  in* 
serted.  Howell  v.  Coleman^  T.  41 
O.  3.  %B.Sf  P.  page  466 

7.  The  judgment  in  an  original  ac- 
tion and  the  judgments  in  the  ac- 
tions against  the  bail,  may  be  set 

aside  upon  one  motion  and  one 
affidavit  entitled  in  the  original 
action.  Winder  v.  Wood,  E.  42 
G.  a.  3B.^P.  118 

8.  The  Court  will  not  stay  proceed- 
ings in  replevin  upon  payment  of 
costs  on  the  application  of  the  De- 
fendant Hodgkinson  v.  Snibton* 
H.  44  G.  3.  ZB.^  P.  603 

VIII.  Relative  to  Cfsts. 
{See  Costs). 

1.  If  a  noUe  prosequi  be  entered  on 
one  of  the  counts  of  a  declaration 
after  demurrer,  the  Court  will  not 
in  that  stage  of  the  proceedings  de- 
termine a  question  of  costs  re- 
specting such  a  couut.  Milliken 
T.  Fox  and  Another,  M.  38  G.  3. 

I  B.^P.  157 

2.  If  a  Defendant  pay  a  sum  of  mo- 
ney into  Court,  and  obtain  ap  or- 
der to  stay  proceedings  on  pay- 
ment of  that  sum  and  costs,  and 
omit  to  pay  the  costs  when  Uxed, 
the  Plaintiff  af^r  taking  the  mo- 
ney out  of  Court,  may  proceed 
without  a  previous  demand  of  the 
costs.  B.  Srtiitk  V.  G.  Smithy  T, 
47  G.  3.  2  N.  R.  473 

IX.    Relative  to   Waiver  of  IrregU'^ 
larity.    See  ante.  1,2. 

I .  Taking  out  a  summons  before  a 
judge  to  stay  proceedings  on  the 
bail  bond  is  a  waiver  of  any  irre- 
gularity in  the  notice  of  declara- 
tion.   Davis,  One^   Sfc.   Assignee 


of  the  Sheriff  v.  Owen  and  Ano- 
ther, M.  39  G.  3. 

IB.^P.  page  342 

2.  So  taking  any  step  in  a  cause  is  a 
waiver  of  any  irregularity. 

ibid.  344 

3.  Defendant  is  not  obliged  to  apply 
to  set  aside  a  judgment  irregularly 
obtained  for  want  of  a  plea,  till 
notice  of  writ  of  inquiry.  Moffat 
V.  Carter,  M.  46  G.  3. 

2  N.  R.  75 

4.  Bailable  process  against  two,  de- 
claration against  one  only,  the 
Court  set  aside  the  declaration  for 
irregularity,  though  it  had  been 
taken  out  of  the  office  by  him 
against  whom  it  was  filed.  Chap- 
man  ▼.  Eland,  M.  46  G.  3. 

2  N.  R.  82 

5.  If  Plaintiff  take  plea  out  of  the 
office  and  keep  it,  he  waives  any 
objection  to  the  plea  on  the  ground 
of  its  having  been  pleaded  by  a  new 
attorney,  without  any  order  to 
change  the  attorney.  Margerem 
V.  Makilwaine,  T.  47  G.  3. 

2  N.  R.  509. 
X.  Relative  to  Writ  of  Error, 
(&e  Consolidation  Rule.     Pri- 
soner, No.  2). 

1 .  A  writ  of  error  operates  as  a  su- 
persedeeu  from  the  time  of  the  al- 
lowance, not  from  the  time  of  ser- 
vice. Gravall  v.  Stimpson,  E.  36 
G.  3.  \  BJ^P.  478 

2.  Bail  must  therefore  be  put  in 
within  four  days  from  the  former 
period.  ibid.  ibid. 

3.  The  allowance  of  a  writ  of  error 

may  be  served  before  the  Plamtiff 

is  entitled  to  sign  final  judgment. 

Payne  v.  Whaley,  E.  40  G.  3. 

2B.^P.  137 
4.  If 
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4.  If  the  Defendant's  attorney  admit 
in  e£fect»  though  not  in  terms,  that 
a  writ  of  error  sued  out  by  him  has 
been  brought  for  delay,  the  Plain- 
tiff is  at  liberty  to  proceed  on  the 
judgment.  Miller  v.  CotainSy  M. 
416?.  3.  2  B  ^  P.  pogfe  329 

5.  A  writ  of  error  operates  as  a  m- 
persedecu  from  the  time  of  the  al- 
lowance, though  it  be  not  served 
till  after  execution.  Meagher  y, 
Vandyck,H.  41  G  3. 

2B.^P.  370 

6.  The  Court  will  not  allow  the 
Plaintiff  to  take  out  execution 
pending  a  writ  of  error,  merely 
because  the  Defendant's  attorney 
has  declared  that  the  debt  would 
be  settled,  and  that  time  was  all 
the  Defendant  wanted,  Rawlins  v. 
Perry,  T.  45  G.  3.      1  N.  R.  307 

PREMIUM, 
See  Insurance,  ii.  1,2,  3,4.     iv. 

PREROGATIVE, 
See  Authority,  No.  4. 

PRESENTATION, 
See  QuARE  Impedit. 

PRINCE  OF  WALES, 

See  Condition,  No,   5. 

PRISON  BOOKS, 
See  Evidence,  ii.  23. 

PRISONER, 
iSfec*EviDEKCE,  ii.  23. 25.     Habeas 
Corpus.  Insolvent.  Warrant 
OF  Attorney,  No.  1. 

1.  The  Court  will  discharge  a  De- 


fendant out  of  custody  who  is  in 
execution,  at  the  suit  of  a  Plaintiff 
sometime  since  deceased,  on  whose 
part  no  will  has  been  proved,  nor 
any  administration  granted,  and 
whose  family  on  notice  of  a  motion 
for  the  above  purpose  declines  in- 
terfering. Brougkton  v.  Marta, 
M.  38  G.  3.     I  B.Sr  P.pageMS 

2.  A  prisoner  after  judgment  against 
him,  may,  notwithstanding  the  al- 
lowance of  a  writ  of  error,  be 
charged  in  execution.  Fisher  t. 
M'Namara,  T.  38  G.  3. 

1  B.^P,  292 

3.  The  Court  has  no  power  to  dis- 
]  charge  a  Defendant  out  of  execu- 
tion on  the  ground  of  a  commis- 
sion of  bankruptcy  having  been  is- 
sued against  him  by  the  Plaintiff. 
MMaster  v.  KeU,  T.  38  G.  3. 

\  B.fy  P.  302 

4.  If  a  Defendant  be  supersedeable 
for  want  of  judgment  being  en- 
tered up  in  time,  but  not  actually 
discharged,  he  cannot  be  detained 
in  an  action  on  the  judgment, 
Pier  son  v.  Goodwin,  M.  39  G.  3. 

\  B.^p.  m 

5.  A  prisoner  in  custody  on  mesne 
process  is  supersedeable,  unless  a 
copy  of  the  declaration  be  deli- 
vered before  the  end  of  the  term 
after  the  process  is  returnable. 
Blyih  V.  Harrison,  T.  36  G.  3. 

1  B.  §•  i>.  535 

6.  The  Couit  will  not  discharge  a 
Defendant  out  of  custody  on  (be 
ground  of  the  affidavit  of  the  ddi- 
very  of  the  declaration  not  having 
been  filed  within  20  days  of  tbe 
delivery,  if  it  be  by  way  of  de- 
tainer. Davis  V.  Davemportj  E. 
40  G.  3.  2BSf  p.  72 

7.  m 
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L  The  Court  will  not  discharge  a  pri-  | 
soner  out  of  execution,  because  the 
judg'inent  against  him  is  not  dock- 
et ted  and  entered  upon  the  rolls 
of  the  Court.  Pariente  v.  Ccistle, 
E.40G.3.  2  B.^  P.  163 

8.  If  a  prisoner  be  prevented  from 
justifying  bail  by  the  Plaintiff  de- 
siring further  time  to  enquire  into 
their  sufficiency,  he  is  from  the 
time  of  his  notice  of  justification 
entitled  to  a  demand  of  a  plea  before 
judgpment  can  be  signed  against 
him.  Davies  v.  Chippendale^  H.  41 
G  8.  2  B.Sf  P.  367 

9.  The  Court  will  discharge  a  De- 
fendant out  of  custody  in  execution 
after  the  Plaintiff's  death  if  it  ap- 
pear that  the  next  of  kin  do  not 
intend  to  take  out  administration, 
on  service  of  the  rule  nisi  on  the 
next  of  kin.  Parkinson  v.  Hot' 
lock,  T.  46  G.  3.  2  N.  R.  240 

PRISONER  AT  WAR, 
See  Enemy.     Costs,  iii.  2. 

PRIVILEGE, 

See  Attorney,  No.  1,  2.     Frank- 
ing. 

PRIZE. 
1.  If  goods  the  produce  of  Spain, 
purchased  for  British  subjects  re- 
sident here,  by  a  neutral  agent  re- 
sident in  Spain,  partly  before  hos- 
tilities between  the  two  countries, 
and  partly  after,  and  shipped  for 
England  on  board  a  neutral  vessel 
ostensibly  bound  for    Ostend,  be 
taken  by  a  British  privateer ;  they 
^'     are  lawful  prize,  though  the  ship 
^     will  be  restored.      Louisa   Mar- 
^     garetJia,  Henslop,  3rd  April,  1781. 
('  I  B.^P.  349  n. 


2.  If  an  admiral,  Commander  in 
Chief  upon  a  station,  come  home 
by  leave  of  the  Admiralty  for  the 
re-establish  ment  of  his  health ,  leav- 
ing the  squadron  under  the  com- 
mand of  the  flag-officer  next  in 
seniority ;  but  retain  his  eommis- 
tion  as  Commander  in  Chief. 
QtkBre,  Whether  he  be  entitled  to 
share  in  prizes  taken  by  the  cniiz- 
ers  of  the  squadron  during  his  ab« 
sence?  Lord  Nelson  v.  Tucker , 
M.  43  G  3.       3  ».  4-  P.  page  257 

PRIZE-MONEY,- 
See  Seamen. 

PROCEEDINGS,  STAYING 
AND  SETTING  ASIDE, 

jSee  Bail,  ii.  Practice,  vii. 

PROCESS, 

See  Affidavit  to  hold  to  bail, 
No.  22.  Amendment.  No.  1,  2, 
3, 4.6. 10,1 1.  Extortion.  Part- 
ners, No.  3,  4,  5.  Practice, 
i.  vi.  Time,  No.  3.  Trespass, 
No.  3,  4.     Variance. 

PROCTOR, 

See  Common  Informer.    Plead- 

iKo,  ii.  13.  V.  31. 

PROHIBITION, 

1.  The  Court  of  Common  Pleas  has 
no  power  to  issue  an  original  writ  of 
prohibition  to  restrain  a  Bishop 
from  committing  waste  in  the  pos- 
sessions of  his  see.  Jefferson  v. 
Tlie  Bishop  of  Durham  and  Others. 
M.  SB  0.3.  IB.  ^  P.  105 

2.  At  least  at  the  suit  of  an  unin- 
terested person.  ibid.  ibid. 

3.  It  seems  that  no  Coort  of  Common 
Law  has  that  power.     Jefferson 

V.  The 


638 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


y.  The  Bishop  of  Durham   and 
Olhen,  M.  38  O.  3. 

1  BSrP.page  105 

4.  But  it  maybe  doubtful. whether 

the  Court  of  Chancery  has  not  ? 

ibid,  ibid, 

PROMISE, 

If  one  person  make  a  promise  to  ano- 
ther for  the  benefit  of  a  thnd,  that 
third  person  may  maintain  an  ac- 
tion upon  it.  Marchington  v.  Ver- 
non and  Others^  O.  H.  Sittings^ 
T.  27  O.  3.  B.  R. 

1  B.^P.lOln. 

PROMISES,  to  pay  the  Debts  of 
third  Persons^ 

See  Frauds,  Statute  of.  No.  7. 

PROMISSORY  NOTES, 

See  Bills  or  Exchange  and  Pro- 
missory Notes.  Insolvent,  No, 
6,  6, 12, 13,  17.     Stamps,  No.  7. 

PROMOTIONS. 

Alvanley,  Lord.  See  Arden,  Sir  R,  P. 

Arden,  Sir  Richard  Pepper,  Knt 
Master  of  the  Rolls,  appointed 
Lord  Chief  Justice  of  the  Common 
Pleas,  and  created  a  peer  of  Great 
Britain  by  the  title  of  Baron  Al- 
vanley  of  Alvanleyf  in  the  county 
palatine  of  Chester,  E.  40  G.  3. 

2  5.  4-  P.  449 

Bay  ley,  John,  Esq,  called  to  the  de- 
gree of  Serjeant  at  Law,  T,  39  G.  3. 

I  B.^P.  470 

Best,  William  Draper,  Esq.  called 
to  the  degree  of  Serjeant,  H.  40 
G.  3.  2  B.Sr  P.  126 

Best,  Serjt.  promoted  to  the  rank  of 
King's  Serjeant,  E.  47  G,  3. 

2  N.  R.  379 


Chambre  AlaHf  Esq.  called  to  the  de- 
gree of  Serjeant  at  Law,  appointed 
one  of  the  Barons  of  the  Eiche- 
quer,  E.  Vacation,  40  G.  3. 

2  B.  SfP.  page  xiii 
And  one  of  the  Justices  of  the 
Common  Pleas,  T.  40  G.  3. 

2B.^P.  275 

Cockell,  Serjt  promoted  to  the  rank 
of  King's  Serjeant,  T.  36  G.  3. 

1  B.^P.550 
Eldon,  Lord  Chief  Justice    of  the 

Common  Pleas,  appi)ointed  Lord 
High  Chancellor  of  Great  Britain, 
H.  40  G.  3.  2  J5. 4-  P.  380 

(See  Scott,  Sir  John). 

EUenborough,  Lord.  See  Ldno',  Sir 
Edward. 

Graham^  Robert,  Esq.  Attorney-Ge- 
neral to  the  Prince  of  Wales,  call- 
ed to  the  degree  of  Serjeant  at  1  aw, 
and  appointed  one  of  the  Baroos 
of  the  Exchequer,  T.  40  G.  3. 

2  JB.  4-  P.  276 
Grant,  William,  Esq.  Chief  Justice  of 

Chester,  appointed  Solicitor-Gene- 
ral, and  lighted.  2  B.  |r  P.  nii 
And  appointed  Master  of  the  Rolls, 
E.  40  G.  3.  2  B.  4-  P.  449 

Law,  Edward,  Esq.  appointed  Attor. 
ney- General  to  his  Majesty  and 
Knighted,  £r.  40  G.  3. 2  JB.^-P.SM 
Called  to  the  degree  of  Serjeant  at 
Law,  made  Lord  Chief  Justice  of 
the  King's  Bench,  and  created  t 
Peer  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  by  the 
title  of  Lord  EUenborough,  Baron 
of  EUenborough,  in  the  county  of 
Oumberlahdf  E.  42  G.  3. 

3  B.^  P.  Ill 
Le  Blanc,  Serjt  appointed  one  of  tbe 

Justices  of  the  King's  Bench,  T. 
39  G.  3.  1  B.  4"  P.  469 

Lens, 
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Lenty  Jokn^  Esq.  called  to  the  degree 
of  Serjeant  at  Law,  T.  39  G.  3. 

I  B.8f  P.  page  470 
Promoted  to  the  rank  of  King's 
Serjeant,  E.  46  O.  3.   2  N.  R.  879 

Mansfield,  James,  Esq.  called  to  the 
degree  of  Serjeant  at  Law,  and  ap- 
pointed Lord  Chief  Justice  of  the 
Common  Pleas,  and  Knighted,  Hi- 
hxry  Vacation,  44  G,  3. 

Mitford,  Sir  John,  his  Majesty's  So- 
licitor-Generaly  appointed  Attor- 
ney-General. 2  B.  Sf  P.  ziii 
Elected  Speaker  of  the  House  of 
Commons,  H.  41  G.  3. 

^B.SfP.SBO 

Onslow,  Arthur,  Esq.  called  to  the  de- 
gree of  Serjeant  at  Law,  7. 40  G.  3. 

2  B.  *  P.  276 
Percival,   Hon.  Spencer,    appointed 

Solicitor-General  to  his  Majesty, 
H,  40  G.  3.  2B.Sf  P.  380 

And  Attorney-General,  j^.  42  G.8. 

3  B.^P.  Ill 
Praed,  William  Mackworth,  called  to 

the  degree  of  Serjeant  a  t  Law,  H 
41  G.  3.  2B.  ^P.  449 

Scottj  Sir  John,  Knight,  his  Majesty's 
Attorney-General,  called  to  the 
degree  of  Serjeant  at  Law,  appoint- 
ed Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  and  created  a 
Peer  of  Great  Britain  by  the  title 
of  Baron  Eldon  of  Eldon,  in  the 
county   Palatine  of  Durham,    T. 

'     Vacation,  40  G.  3.     2  B.  ^  P.  xiii 
(See  Eldon  Lord). 

^Sellon,  John  Baker,  called  to  the  de- 

^  gree  of  Serjeant  at  Law,  E.  38 
G.  3.  1  B.^P.279 

Shepherd,  Samuel,  Esq.  called  to'  the 
degree  of  Serjeant  at  Law,  E.  36 
G.3.  \B.SfP.53d 

Promoted  to  the  rank  of  King's 


Serjeant,  T.  86  G.  8. 

I  B.^P.  650 
Sutton,  Thomas  Manners,  Esq.  Soli- 
citor-General to  the  Prince  of 
W<iles,  appointed  Solicitor-General 
to  his  Majesty,  and  Knighted,  E. 
42  G.  8.  SB.Sr  P.  Ill 

Vaugkan,  John,  Esq.  called  to  the  de- 
gree of  Serjeant  at  Law,  H.  89  G.  8. 

1  B.  j*  P.  885 
WilUams,  Seijt  promoted  to  the  rank 
of  King's  Serjeant,  E.  44  G.  8. 

2  N.  R.  171 

PURCHASOR, 
See  Title. 


Q. 

QUARE  IMPEDIT. 
1.  In  quare  impedii  the  Defendant 
pleaded  that  one  M,  O.,  under 
whom  he  claimed,  being  seised  in 
fee  of  one  moiety  of  the  advowson 
to  present  to  one  turn  in  every  two 
turns,  presented  one  /.  0.  in  her 
proper  turn ;  that  the  church  being 
afterwards  vacant,  one  J.  W.,  un- 
der whom  the  Plaintiff  claimed, 
presented  in  his  proper  turn;  that 
the  church  being  again  vacant,  the 
Plaintiff  presented;  and  that  the 
church  being  a  fourth  time  vacant, 
it  belonged  to  the  Defendant  to 
present.  On  demurrer  to  his  plea, 
.  the  Court  held  that  the  Defendant 
had  not  shown  a  title  to  present, 
since  he  had  not  shown  whether 
the  third  presentation  was  by  usur- 
pation or  by  agreement,  and  that 
it  could  not  be  presumed  that  the 
Defendant  was  entitled  to  present 

in 
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in  the  first  and  fourth  turns,  and 
the  Plaintiff  in  the  second  and  third 
since  the  plea  averred  that  M.  O, 
had  presented  to  the  first  turn  in 
her  proper  turn,  and  J.  W,  in  his 
proper  turn.  Birch  ▼.  The  Bishop 
of  Litchfield  and  Coventry,  T,  43 
G.Z.  ZB.ifP' page  44A 

2.  Semb.  That  if  it  had  appeared  by 
the  plea  that  the  Plaintiff  had  pre- 
sented to  the  third  turn  by  usur- 
pation, he  would  still  have  been 
entitled  to  the  fourth  turn  by 
right.  ibid.  ibid. 


R. 

RACE, 
See  Wager. 

RATE, 
iSee  Land  Tax.     Taxes. 

1.  The  Masters  in  Chancery  are  not 
rateable  as  occupiers  of  their  re- 
spective apartments  in  Southamp- 
ton- Buildings  under  the  paving  act 
11  G.  3.  c.  22.  Hotford  v.  Cope- 
land,  E.  42  G.  3.      3  ^.  ^  P.  129 

3.  Held  that  they  were  rateable  to 
the  house  tax  by  nine  Judges,  18th 
November  1779. 

3  B.SfP.  135  n. 

3.  Also  to  the  windows  and  house 
duty  by  the  Judges,  17th  oi  June 
1798.  ibid.  ibid. 

4.  Commissioners  under  an  act  of 
Parliament  directing  them  yearly 
and  every  year,  to  rate,  charge, 
tax,  and  assess,  certain  lands,  for  a 
certain  number  of  years,  having 
omitted  to  make  any  rate  or  assess- 


ment for  several  years,  at  len  gt 
made  an  assessment  for  one  vear, 
and  added  to  it  the  arrears  of  the 
past  years,  and  levied  for  the  as- 
sessment so  made,  including  such 
arrears :  held  that  no  arrears  coald 
be  due  for  the  years  respecting 
which  no  assessment  had  been 
made,  and  that  the  distress  was 
therefore  bad.  Newton  v.  YaKii^, 
H.  45  O.  3.  1  N.  R.  page  187 

RE-ASSESSMENT, 
See  Taxes. 

RECOGNIZANCE, 

See  Amendment,  No.  2.  4.    Bail, 
i.  15.  21.ii.  10.  V.  2,3. 

RECOVERY, 
See  Common  Recovery. 

RECTORY, 
See  Pleading,  v.  14. 

REFERENCE, 
&e  Costs,  i.  1.     Practice,  v. 

REGISTER, 
&eSHip,  No.  1,2. 

REGULiE  GENERALES, 

See  Attorney,  No.  3.  Bail,  i.  5. 
15,  16,  17.  ii.  J.  Insolvent, 
No.  19.  Practice,  i.  3, 4.  iii.  16. 
Warrant  0FATTORHEY,Nh.a,3. 

RELEASE, 

See  Bankrupt,  iii.  14.  Bond,  No. 
2.  ExbqvtorandAdministba- 
TOR,  No.  6.  Pleading,  v.  34, 35. 

1.  A.  the  mother  .of  B.  having  en- 
tered 
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tered  into  a  bond  on  his  behalf  for 
lOOOI.  B.  executed  an  indemnity 
bond  of  the  same  date,  viz.  26th 
April  1800,  in  the  sum  of  20002. 
conditioned  for  the  payment  of 
100  01.  three  months  after  her  de- 
cease :  on  the  9th  February  1801 9 
A .  made  a  codical  to  her  will,  by 
which  she  relinquished  two  debts 
due  from  him,  one  of  10002.  and 
one  of  5001.,  and  desired  him  to  be 
punctual  in  indemnifying  her  estate 
against  the  I OOOI.  bond  of  the  26th 
April;  three  days  after  the  execu- 
tion of  this  codicil,  il.  executed  a 
release  to  B.,  in  which  after  men- 
Uoning  a  sum  of  5001.  for  which 
she  had  his  bond,  and  two  sums  of 
4801.  and  3002.  due  to  her  from  B. 
for  which  she  had  receipts,  ex- 
pressed that  she  had  agreed  to  re- 
lease B,  from  those  sums,  ''  and 
of  and  from  all  and  any  other  sum 
or  sums  of  money,  claims  and  de^ 
mands  thereby  secured,  or  intend- 
ed to  be  secured,  and  all  other  sum 
or  sums  of  money,  claim  and  de- 
mand whatsoever,"  and  released 
him  accordingly  from  those  sums, 
and  all  claim  on  account  of  those 
sums  ''or  for  or  on  account  of 
any  other  matter,  cause,  or  thing 
whatsoever  ;*'  held  first,  that  this 
release  did  not  extend  to  the  in- 
demnity bond.  Butcher  v.  Butcher, 
M.  45  G.  8.         1  N.  R.  page  113 

2.  And,  secondly,  that  no  extrinsic 
evidence  could  be  admitted  to  ex- 
plain the  intentions  of  il.  as  to  the 
release.  ibid,  ibid. 

3.  Semb.  That  if  the  holder  of  a 
joint  and  several  promissory  note 
enter  up  judgment  by  cognovit 
against  one  of  the  makers,  and  levy 

Vol.  II. 


part  under  9ifa.fi.  this  is  do  dis- 
charge of  the  oiher.   Ayrey  ▼.  Da^ 

venport,  T.  47  0.3. 

2  r^.R.  page  474 

RENDER, 
See  Bail,  ii.  1.  iii. 

RENT, 
See  Distress.    Payment,  No.  1. 

RENT  CHARGE, 
See  Costs,  i.  3, 4.  Pleadivo,  v.  26. 

RENT  SERVICE, 
&e  Pleading,  V.  27.  . 

REPLEVIN, 

See  CoRPOKATioN.  Costs,  i.  9, 10. 
Discontinuance,  No.  3.  Dis- 
tress. Pleading,  ii.  14.  iv.  6. 
9.  V.  13.  19.  26,  27.  viii.  2. 
Practice,  iii.  14.  v.  12.  tIL  8. 

1.  The  action  on  the  case  against  the 
sherifffor  taking  insufficient  pledges 
in  replevin,  ought  to  be  brought  in 
the  name  of  the  person  making 
cognizance  where  there  is  no  avow- 
ant on  the  record.  Page  v.  Sir  J. 
Earner,  Knight,  and  Another,  H, 
39  G.  3.  IB.*  P.  378 

2.  A  replevin  bond  may,  under  the 
11  G.  2.  c.  19.  be  assigned  to  the 
avowant  only,  and  he  may  bring 
his  action  upon  it  without  joining 
the  party  making  cognizance.  Ar- 
cher and  Others^  Assignees,  Sfc.  v. 
Dudley  and  Others,  E.  22  G.  3. 
B.  R.  I  B.^  P.  381  n. 

3.  The  Court  will  not  stay  proceed* 
ings  in  an  action  of  replevin  unless 
upon  payment  of  the  rent  in  arrear, 

2  X  together 
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together  with  all  costs,  though  the 
arrears  were  tendered  before  with 
costs  up  to  that  time.  Hopkins  v. 
ShroleM.39  G,  3. 

1  B.^  P.  page  3S2 
4.  The  condition  of  a  replevin  bond 
is  not  satisfied  by  a  prosecution  of 
the  suit  in  the  county  court,  but 
the  plaint  if  removed  by  re.  fa, 
lo,  into  a  superior  court,  must 
be  prosecuted  there  with  effect, 
and  a  return  made,  if  adjudged 
there.  Gwillim  v.  Holbrook,  E. 
39  G.  8.  I  B.^  P.  410 

5.  If  insufficient  pledges  de  reiomo 
hahendo  be  taken  by  the  officer  of 
the  Court  below  in  repleviriy  the  re- 
medy against  him  is  by  action,  and 
this  court  will  not  order  him  to  pay 
the  costs  recovered  by  the  Defend- 
ant in  replevin.  Tesseyman  v. 
Gildhart,  T.  45  G.  3.  1  N.R.  292 

6.  The  Plaintiff  having  brought  re- 
plemn  for  goods  levied  under  a  war- 
rant of  distress  for  an  assessment 
made  by  a  Special  Sessions  under 
the  highway  act,  13  G.  3.  c.  78. 
s,  47,  on  the  ground  of  the  pre- 
mises for  which  he  was  assessed, 
being  situated  without  the  town- 
ship which  was  liable  to  repair  the 
road ;  the  Court  refused  to  set  aside 
the  proceedings.  Fenton  v.  Boyle 
and  Others,  H.  47  G.  3. 

.    2  N.  R.  399 

REQUEST, 
See  Bye  Laws. 

RESCINDING  CONTRACT, 
See  Lien,  No.  6. 

RESIGNATION  BOND. 
Judgment  in  K.  B.  in  an  action 


upon  a  resignation  bond  given  by 
a  school-master,  afHrmed  in  the 
Exchequer>chamber,  it  not  appear- 
ing upon  the  pleadings  that  the 
office  was  a  freehold.  Lewis  v. 
Legk,  M  43  G.  3. 

ZB,^P.page23\ 

RETURN  OF  PREMIUM, 
See  Insurance,  ii.  I.  3,  4.  iv. 

RETURN  OF  WRITS, 
See  Time,  No.  3. 

REVENUE, 

&e  Bills  OF  Exchange  and  Pro- 
missory Notes,  No.  12. 

REVOCATION, 
See  Devise,  iii.  Estoppel,  No. 3. 

RIGHT,  WRIT  OF, 

See  Aid  Prayer,    No.   2.    Non-  . 
SUIT,  Judgment  as  in  Case  of. 
Pleading,  vi.  2, 3,  4. 

1.  The  Court  will  not  permit  the 
misse  joined  in  a  writ  of  right  to  be 
tried  by  a  jury,  instead  of  the 
grand  assize,  though  both  parties 
desire  it.  Gallon  v.  Harvey^  H, 
38  G.  3.  \  B.^  P.  19i 

2.  The  Court  will  not  give  leave  to 
amend  the  count  in  a  writ  of  right, 
unless  a  favourable  case  be  made 
out  by  affidavit.  Dumsday  v.  Sir 
R.  Hughes  and  Anotlier,  T,  43 
G.  3.  3  5.  4-  P.  45S 

3.  The  Court  refused  to   allow  the 
demandment  in  a  writ  of  right  to 
amend  the  mistake  of  a  Christian 
name  in  the  count,  though  an  affi- 
davit 
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davit  accounting  for  the  mistake 
was  produced.  Charlwood  v.  Mor- 
gan, T.  44.  O.  3. 

1  N.  R.  pcige  64 

4.  Or  to  discontinue  the  suit. 

ibid,  ibid, 

5.  The  Court  refused  to  permit  the 
Demandant  in  a  writ  of  right  to 
amend  his  count  by  introducing  an 
additional  step  in  the  descent, 
though  it  was  sworn  that  the  mis- 
take had  arisen  from  the  Demand- 
ant having  been  misinformed  in  the 
country,  and  that  the  Demandant 
would  be  barred  unless  the  amend- 
ment were  allowed.  Baylis  v. 
Manning,  E,  35  0, 3.  I  N.  R.  233 

6.  The  Court  will  not  permit  the  De- 
mandant in  a  writ  of  right  to  dis- 
continue. Maidnient  v.  Jukes  and 
Another,  R  47  G.  3.     I  N.  R.  429 

ROMAN  CATHOLICS, 
See  Frakkikg. 

RULE  TO  PLEAD, 
See  Bail,  ii.  17.    Phactice,  iii.  18. 

21.24. 

RUSSIA, 

See  Insurance,  iii.  5.     Seaman's 
Wages,  No.  4. 


s. 

SAILOR, 
iSfee  Wages. 

SALE, 
See  Consignor  and  Consignee, 
Frauds,  Statute  of    No.  2.  4, 


5,  6.  8.  Goods  sox^d  and  deli- 
vered. Lien,  No.  9,  10.  Mo- 
ney HAD  AND  RECEIVED,  No.  8, 

9. 12.     Ships,  No.  1.     Title. 

SALVAGE, 
See  Evidence,  ii.  35. 

A  ship  being  in  danger,  and  the  cap- 
tain and  patt  of  the  crew  having 
made  their  escape,  a  passenger,  at 
the  request  of  the  rest  of  the  crew, 
took  the  command  and  brought 
the  ship  safe  to  port.  The  merits 
of  the  passenger  in  saving  the  ship 
were  acknowledged  by  the  owner 
in  a  letter  to  one  of  the  under- 
writers, wherein  he  expressed  his 
desire  to  make  him  a  compensa- 
tion :  held  that  the  passenger  was 
entitled  to  sue  the  owner  for  sal- 
vage in  an  action  of  indebOaius  as- 
sumpsit. Newman  v.  Walters,  H, 
44  G.  3.  ZB.Sf  P.page^n 

SATISBACTION. 
See  East  India  Company^  No.  3. 

SCHOOL-MASTER, 
iStf  Resignation  Bond. 

SCIRE  FACIAS, 
See  Amendment,  No.  6.  10. 

SEAMAN, 

See  Agreement,  No.  9.    Costs, 

111.  2. 

I.  Semb,  ThM  noUiing  but  a  power 

'    of  attorney  or  will  complying  with 

the  provisions,  of  26  O,  3.  c.  63. 

and  32  G.  3.  c. 34.  will  warrant  the 

payuifeut  to  thirdpersons  of  money 

2X2  du 
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due  from  the  public  to  sailors  and 
mariners.  Macdonaldv,  Pasley,M* 
38  G.3.  2  B.^P.pagelGl 

SEAMAN'S  WAGES, 

&e  Enemy, No.  1.  Pleading, v. 7. 
Slave.     Wages. 

1.  A  seaman  who  quits  his  shi])  after 
her  arrival  in  port,  but  before  she  is 
moored,  does  not  thereby  subject 
himself  to  the  forfeiture  of  the 
whole  of  his  wages,  under  the 
2  G.  2.  c.  36.  5. 3.  Frontine  s. Frosty 
M.  43  C  3.  3  B.Sf  P.  302 

2.  To  entitle  the  master  to  deduct  a 
month's  wages  for  the  benefit  of 
OreeHwkh  hospital  under  2  G.  2. 
c.  86.  5.  6  and  9.  it  is  incumbent 
on  him  to  show  that  the  seamen 
quitted  his  ship,  without  leave  in 
writing.  ibid,  ibid, 

3.  And  such  a  deduction  cannot  be 
set  off  by  the  master  in  an  action 
for  wages  by  the  seamen,  unless 
the  master  has  previously  debited 
himself  to  Greenwich  hospital  for 
the  amount  in  a  book  kept  accord- 
ing to  the  directions  of  the  statute. 

ibid,  ibid, 

4.  Qu,  Whether  the  crews  of  the 
British  ships  detained  in  Russia 
under  the  orders  of  the  Russian 
government  in  the  year  1800, 
were  entitled  to  wages  for  the 
time  during  which  the  ships  were 
so  detained  ?  Beale  v.  Thompson, 
E.  43  G.  3.  3  B.  4-  P.  405 

5.  Where  the  captain  of  a  ship  has 
accounted  upon  oath  to  the  col- 
lector of  the  poit  for  a  sum  of  mo- 
ney, as  the  wages  due  to  a  de- 
ceased seaman^  and  paid  the  same 


to  Greenwich  hospital  under  37 
G.  3.  c,  73.  the  representative  of 
such  seaman  may  sUll  sue  the 
captain  for  any  wages  dae  beyond 
the  sum  so  paid.  Armstrong  ?. 
Smith,  T.  45  G.  3 , 

1  N.  R.  pa^e299 

6.  If  a  sailor  execute  the  articles  pre- 
scribed by  37  G.  3.  c.  73.  and  serve 
accordingly,  and  during  the  voyage 
part  of  the  cargo  be  plundered, 
but  by  whom  cannot  be  ascertain- 
ed, he  does  not  in  consequence  of 
such  plunderage,  forfeit  his  wages. 
Thompson  v.  Collins,   T.  45  G.  3. 

1  N.  R.  347 

7.  Semb,  Tliat  in  such  case  he  is  not 
even  liable  to  a  proportionable  de- 
duction from  his  wages  in  common 
with  the  other  sailors  on  account 
of  such  plunderage.  ibid,  ibtd, 

SEA -SHORE. 

1.  Prima  facie  every  subject  has  a 
right  to  take  fish  found  upon  the 
sea-shore  between  high  and  lov 
water  mark.  Bagott  v.  Orr,  T. 
41  G  3.  2B,SrPAn 

2.  But  such  general  right  may  be 
abridged  by  the  existence  of  an  ex- 
clusive right  in  some  individual. 

tbid,ihid, 

3.  QtuBre,  Whethej  there  be  a  prims 
facie  right  in  every  subject  to  take 

fish- shells  found  on  the  sea-shore 
between  high  and  low  water-mark? 

ibid,  ibid, 

SECURITIES, 
See  Embezzlement. 


SEISIN, 
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SEISIN, 
See  Dower. 

SENTENCE  OF  CONDEMNA- 
TION, 

See  Evidence,  ii.24.  27,28,  29.  37. 

SERVICE, 

See  Bail,  ii.  5j  18.     Ejectmewt. 
Practice,  i.  1.  9. 11. 

SET-OFF, 

See  Costs,  iv.   Seaman's  Wages, 

No.  3. 

SHERIFF, 

See  Bail,  i.  8.  10.  12.  ii.  Escape. 
Evidence,  i.  3.  ii.  4,5. 33.  Part- 
ners, No.  3,  4,  5.  Pleading, 
V.  20.  Practice,  i.  11.  vi.  3. 
Replevin.  No.  1.  Trespass, No. 
2,3.     Venditioni  exponas. 

SHIP, 

See  Evidence,  i.  4.  Freight. 
Pleading,  i.6.ii.  16.  Salvage. 
Seaman's  Wages.     Wages. 

1 .  The  indorsement  on  the  certificate 

of  registry  required  by  7  &  8  WUL 

3.  c.  22.  &  26  Geo.  3.  c.  60.  «.  16. 

need  not  be  recited  in  the  deed  of 

assignment  of  a  ship  under  s.  17. 

of  the  latter  act.  Capadose  v.  Cod- 

nor,  E.  36  G.  3. 

I  B.^  P.  page  483 

2.  A  foreign  built  ship  British  owned 
18  not  required  to  be  registered. 
Long  V.  Duff,  T.  40  G.S. 

2B.^  P.  209 

3.  Such  a  ship  may  therefore  sail 


without  convoy,  being  within  the 
exception  of  the  convoy  act,  38 
G.  3.  c.  76.  s.  6.  Long  v.  Duff,  T 
40  G.  3.  2  B.Sf  P.  page  209 

4.  If  a  ship  be  chartered  to  the  com- 
missioners of  the  navy  as  an  arm- 
ed vessel,  and  an  injury  be  done 
to  another  vessel  by  the  miscon- 
duct of  the  persons  on  board  the 
former,  while  a  commander  of  the 
navy,  and  a  King's  pilot  are  on 
board,  an    action  for  the    injury 
may  be  sustained  against  the  own- 
ers of  the  chartered  ship.    Fletcher 
and    OtJiers,    v.    Braddick    and 
Others,  E.  46  G.  3.     2  N.  R.  182 

SHIPS  ARTICLES, 
See  Agreement,  No.  9. 

SHIP'S  REGISTRY. 
See  Evidence,  ii.  22.     Ship. 

SIMILITER, 
See  Amen  dm ent,  No.  9.  Practice, 

V.  19. 

SLANDER, 
See  Defamation.  Libel.  Plead- 
ing, ii.  10.  V.  11.  25. 

SLAVE. 

Plaintiff  agreed  to  serve  as  a  sea- 
man during  a  voyage  to  and  from 
the  West  Indies:  on  his  arrival 
there  he  was  claimed  as  a  run- 
away slave,  and  delivered  up  to 
his  master;  whereupon  it  was 
agreed  between  the  Plaintiff,  his 
master,  and  the  captain,  that  upon 
payment  of  a  sum  of  money  by 
the  captain  and  the  master,  the  lat- 
ter should  manumit  the  Plaintiff, 
he  covenauting  to  serve  the  cap- 
tain 
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tain  as  a  seaman  for  three  years  at 
certain  stipulated  wages.  The 
Plaintiff  was  accordingly  manu- 
mitted, and  having  served  the  cap- 
tain on  the  homeward  voyage, 
commenced  an  action  against  him 
to  recover  wages  for  that  voyage 
upon  a  quantum  muruit :  held  that 
he  was  estopped  hy  his  covenant 
from  claiming  more  than  the  stun 
stipulated.  WUUams  t.  Broum, 
U.  42  O.  3.  3  JB  4-  P.  page  69 

SLAVERY, 
Ste  Practice,  iv.  8. 

SMUGGLING. 

If  goods  prohibited  from  being  sold 
in  this  country  by  1 1  and  12  WilL 
3.  c.  10.  are  taken  out  of  a  ware- 
house and  put  on  board  a  vessel  as 
if  for  exportation,  but  in  fact  with 
a  view  to  be  re-landed,  they  are 
liable  to  be  seized,  though  no  ac- 
tual attempt  to  re-land  them  has 
been  made.  Wihon  v.  Saunders, 
E.  38  G.  3  1  JB.  ^  P.  267 

SOAP, 
See  Excise. 

STAMPS, 

&«  Bankrupt,  iii.  17.  Evidence, 
iii.  Insolvent,  No.  5.  Post 
Office,  No.  1. 

1.  A  mere  cognovit  need  not  be  stamp- 
ed.    Ames  y.  Hill,  E.  40  G.  3. 

2  B.Sf  P160 

2.  But  if  it  contain  any  terms  of 
agreement  it  must.  U>id,  ibid, 

3.  An  agreement  to  confess  judg- 
ment for  30/.  to  secure  5/.  and  costs, 
is  not  an  agreement  for  payment 
of  more  than  20/.  with40  the  23 


G.  3.  c.  58.  9,  4.  and  therefbre 
need  not  be  stamped.  Amesy. 
HiU,  E.  40  G.  3. 

2  B.  ^  P.  page  150 

4.  An  unstamped  draft  drawn  oni. 
B.  bricklayer,  is  not  within  the  ex* 
ception  of  23  G.  3.  c.  49.  s,  4.  in 
favour  of  drafts  drawn  on  persons 
acting  as  bankers  within  10  miles 
of  the  place  where  the  draft  is 
drawn.  Castleman  t.  Ray,  E,  41 
0.9.  2^.4-P.3SS 

5.  A  written  agreement  for  the  sale  of 
the  hops  which   shall  be    grown 
upon  a  certain  number  of  acres  of 
land,  to  be  delivered  in  pockets  at 
a  certain  place,  cannot  be  given  in 
evidence  unless  stamped  with  an 
agreement  stamp ;  such  an  agree- 
ment not  being  within  the  excep- 
tion of  23  G.  3.  c.  58.  5.  4.  respect- 
ing .  agreements    for   the  sale  of 
goods,  wares,  and  merchandizes. 
Waddington   v.    BristoWy    T.  41 
G,  3.  ^  B.^P,m 

6.  An  unstamped  banker's  cbecl^ 
post-dated  is  void.  Whitwell  ?. 
Bennett,  M.  44  G.  3.  2  B.  ^  P.  659 

7.  A  promissory  note  drawn  before 
the  37  G.  3.  c.  136.  upon  a  receipt 
stamp  of  equal  value  with  that  re- 
quired for  a  promissory  note  is  not 
available  in  law.  Chamberlain  r. 
Porter f  E.  44  G.  3.         l  N.  R.  80 

8.  The  assignment  of  a  lease  in 
writing  without  seal,  did  not  re- 
quire a  stamp  before  the  44  G,  8. 
c.  98.  Hodges  v.  Drakeford^E. 
46  G.  3.  1  N.  R.  270 

9.  If  a  number  of  persons  severally 
bind  themselves  in  a  penalty  by  ose 
bond,  conditioned  for  the  perfonn- 
ance  by  each  and  every  of  them 
of  tb«  «ame  maUtts,  such  bond  re- 
quires 
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quires  only  one  stamp.     Bowen  v. 
AsMey,  E.  45  G.  3. 

1  N.  R.  page  274 
10.  A  defeasance  upon  a  warranter 
attorney  does  not  require  a  sepa- 
rate stamp  from  that  upon  the  war- 
rant of  attorney.  Cawthome  v. 
Holben,  E.  45  G.  9.     IJS.  R.  279 

STATUTE, 
See  Bak  krupt,  i.  16. 

STATUTE  OF  FRAUDS, 

See  Frauds^  Statute  of. 

STATUTE  OF  LIMITATIONS, 

See  Limitations  of  Actions. 

STATUTES  CITED  OR  COM- 
MENTED  UPON. 

Henry  III. 

20.  c.  4.  (Stat  Merton) 

IB.^P.  14 
62.  c.  9.  (Stat,  of  Marlbridge) 

%B.SfP.27^ 
c.  28.  (Malbridge) 

l-0.§-i>.  108.  117 

Edward  I. 

3.  c.  85.  (Stat,  of  Westminster  1.) 

1  B,^P.  76 

6.  c.  5.  s.  13.  (Stat,  of  Gloucester, 

Waste)  1  JB.^P.  1 08. 1 1 3. 11 6, 1 1 7 

2B.SfP.  86 
c.  8.  (Stat,  of  Gloucester) 

County  Court.  1  B.^P.  76 

13.  c.  2.  (Stat,  of  Westminster,  II.) 

I  B.^P.  379 

c.  14.  (Westminster,  II.) 

I  B.^P.  108,  109,111.116.121, 

122 


13.  c.  46.  (Stat.  Westminster,  II.) 

1  B,^  P.  page  14 
35.  c.  2.  (ne  rector,  &c.) 

1  B.S^P.  108.113.117.  119 

Edward  III. 
4.  c.  7.  (Executors)   I  B.^  P.  830 

Hennj  IV. 
4.  c.  18.  (Venue)       3  B.SfP.  581 

Henry  V. 
1.  c.  5.  (Additions)    S  B.^  P.  396 

Henry  VI. 

8.  c.  12.  (Amendment) 

IB.S^P.  138 

23.  c  9.  (Bail  Bond)    iB.SfP.  226 

2B.*P.36.111 

(Extortion)  2  N.  R.  60 

« 

Edward  IV. 

« 

12.C.  8.  (Beer)  2  fi.  §•  P.  179 

Henry  VII. 

3.  c.  10.  (Damages  in  Error)    '^^•^. 

\  B.SfP.  29 

4.  c.  24.  (Fine)  2  N.  R.  19 
19.  c.  20.  (Damages  in  Error) 

2  N.  R.  205 

Henry  VIII. 

21.  c.  7.  (Embezzlement) 

1  N.  R.  3 

c.  19.  s.  3.  (Costs)  2  5.  ^  P.  353 

(Avowry)  1  N.  R.  61 

23.  c.  15.  (Costs)         2  B,Sf  P.  276 

27.  c.  10.  (Uses)  1  jB.  ^  P.  577 

28.  c.  15.  (High  Seas)  2  N.  R.  91 
81.  c.  1.  (Partition)  3  B.  ^  P.  380 
32.  c.  1.  (Wills)  I  B.SfP.  577 

32.  c.  7. 
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32.  c.  7.  (Monasteries) 

2  N.  R.  page  498 
c.  28.  (Enabling  sUtute) 

2  N.  R.  19 
c.  32.  (Partition)  3  JB.  4"  P.  380 
34  &  35.  c.  4.  (Bankrupt) 

«  B.  4-  P.  9.  n. 
96,  c.  36.  (Fine)  2.  N.R.  19 

EdwardVl. 

l.c,  12.  s«  10.  (Larceny) 

3B.  I^P.  108 
%&  3.C.  13.  (Tithes)  1  B.  ^ P.  458 

2  N.  It  173 

c«  94«  sl  t*  (Venue) 

2  N.  R,  91 
X  e.  3«  (Laicenx^  3B.  4P.  108 
3  A  4.  c.  3*  (ApproTemenl) 

1  B.  ^  P.  14 
^^<$we.S(llops^   2B.4rP.  180 

PkHqi  and  Mary. 
I  &  t.  c«  12.  (Distress)  1  N.  R.  248 

Elizabeth. 

8.  c,  4.  (Larceny)      3  B.  ^  P.  1 08 

13.  c.  7.  s.  1.  (Bankrupt) 

2  B.  ^  P.  2.  9.  n. 
3  B.^  P.  118 
1  N.  R.  234 
C.7.  s.  11.  (Bankrupt) 

1  B.  4- P.  46.  48 
c.  10.  (Restraining  statute) 

1  B.^P.  114 
2  B.  ^  P.  189. 198 
(Church  Leases) 

8  B.  ^  P.  325 
c.  20  (Church  Leases^ 

3  B.  ^  P.  828 

14.  c.  1 1.  s.  15.  (Church  Leases) 

3  B.  §•  P.  325 
18.  c.  11.  (Church  Leases) 

8  B.  ^  P.  328 


23.  c.  l.(RecasaDCj) 

9  B.'^  P.  page  387 

29.  c.  4.  (Eitortion)  2  B.  5^  P.  167 

35.  c.  1.  (Recusancy)  3  B.  ^  P.  387 

43.  c.  2.  (Poor)  1  B.  4-  P.  236 

c.  6.  (Coste)  1  N.  R.  255 

2N.R.471 
c  12.  (Insurance)      2  N.  R.  304 

Jac.  1. 

Led. (Restraining  statute) 

1  B.  4- P.  114 
c.  15.  s.  6.  (Bankrupt) 

2  B.4-P.3.9.». 
s.  13.  (Bankrupt) 

1  B.^P.45' 
(Bankrupt)  8  B.  4- P.  113 
c.  22.  (Leather)     1  B.^P.^ 
s.  10.  (Leather)   2  N.  R.  395 
8.  c  8.  (Bail  in  Error) 

1  B.S^P.  249 

2  B.  ^  P.  443 
(Damages  in  Error) 

2  N.  R.  205 
c  15.  (Court  of  Request) 

2  B.  4-  P.  589 
7.  c  18.  (Sca^and)   2  B.  ^  P.  478 
21.  c  3.  (Monopolies)      2  N.  R.  202 
c.  19.  s.  2.  (Bankrupt) 

2  N.  R  80 
s.  11.  (Bankrupt) 

I  B.  ^  P.  82.  84 
2  N.  R  69 
s.  14.  (Bankrupt) 

2B.^P.2.9.«. 

Common  Wealth. 

Act  1651.  c  22.  (NaTigaUon) 

2  B.  4- P.  211 

Act  1656.  (Post  Office) 

2  B.  ^  P.  144 


Car. 
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Car.  II. 

12.  c.  18.  (Navigation  Act) 

2  B.^  P.page2\2 
3  B.  ^.  P.  35.  605 

13.  St  2.  c.  2.  (Damages  in  Error) 

2  N.  R.  205 
13.  &  14.  c.  11.  s.  6.  (Foreign  ships 

English  owned)  2  JB^  P.  21 3 
c.  i3.  (Insurance)    2  N.  R.  304 

15.  c.  7.  s.  6.  {English  shipping) 

2  5.^  P.  213 

16.  c.  7.  (Gaming)        2  B.  ^  P.  53 
16  &  i7.  c.  8.  8.  8.  (Bail  in  Error) 

2B.S^P.  444 

17.  c.  7.  (Distress)       iB.^P.  880 
22.  c.  5.  s.  3.  (Larceny) 

3  B.  4-.P.  108 
c.  U.S.  63.  (Churches) 

2  B.  4-  P*  894 
M  &  28.  c.  1.  8.  7.  (Coventry  Act; 

8  JB.  4-  P.  107 
c.  9.  (Coste)     1  N.  R.  268 

2  N.  R.  472 
29.  c.  2.  8.  3.  (Statute  of  Frauds) 

1  B.  ^P.  159.307.897 

2N.R.242.416 

8.  6.  IB.*  P.  580 

8  B.  *  P.  19 
1.7.  IB.  4- P.  877 

8.  17.  2  B.  5-  P.  238 

3  B.  *  P.  234 
1  N.  R.  252 

30.  Stat  2.  (Papists) 

2  B.  5-  P.  140  et  seq. 

31.  c.  2.  (Habeas  Chrjm) 

2  B.  5-  P.  531 


IftUtam  and  Mary. 

2.  Sess.  I.e. 5. (Distress) 

1  B.SfP.2\A 

1.  c.  20.  (Land-Tax)  8  B.  *.  P.  641 


8.  c.  9.8.1.  (Larceny) 

8B.  ^  P.  page  108 

4.  c.  1.  (Land-Tax)    8  B.  *  P.  641 
4  &  5.  c.  20.  (Docketting  Judg- 

menU)  IB.^P.  808 

c.  21.  (Prisoners)     1  B.^  P.  536 

5.  c.  21.  s.  3.  (Stamps)   1  N.  R.  276 
7  &  8.  c.  22.{English  shipping) 

2B.SfP.  213 
c.  22.  8.  2.  (Navigation 

Act)    3B.  4-P.  605 
11  &  12.  0.1.  (Land-Tax) 

8  B  *  P.  641 
c.  3  (Land-Tax) 

3  B.  5-  P.  642 


William  III. 

7  &  8.  c.  4.  (Treating  Act) 

1  B.  4-  P.  265 
c  22.  (Ship  Register) 

1  B.  *.  P.  483 
2B.  4-  P.  213 
8&9.C.  11.8.  2.  (Costs) 

2  B.  *  P.  253 
8.  8.  2  N.  R.  864 

(Assigning  breaches) 
8  B.  5-  P.  609 
c.  27«  (Prisoners) 

1  B.  4-  P.  538 
c.  31.  (Partition) 

1  B.  *  P.  844 
9  &  10.  c.  15.  (ArbiUation) 

2  B.  *  P.  445 
8  B.*  P. 245 

c.  17.  (Bills  of  Exchange) 

2  B.  5-  P.  82 
c.  25.  8. 27.  (Stamps) 

1  N.  R.  276 
c  44.  (East  India  Com- 

gany)l  B.*P.274 

8  B.  §•  P.  66 

10  Sc 
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10&  11.  c.  23.  t.  1.  (Larceny) 

3  B.^  P.  page  108 

11  &  12.  c.  10.  (Bandannoes) 

i  B.SfP.  267 

12  &  13.  c.  3.  s.  2.  (Original  Bill) 

3  B.  ^  P.  9 


Anne. 

1.  c,  18.  s.  5.  {Certiorari) 

3  B.^P.  357 

2.  c.  1.  (Land-Tax)     3  B,^P.  641 
3  &  4.  c.  9.  (Promissory  Notes) 

2  B.8f  P.  SO.  A\5 

4.  c.  16.  8. 5.  (Costs) 

2  B.SfP.  368.  376 
s.  9.  (Attornment) 

2  N.  R.  19 
8.  11.  (Dilatory  Pleas) 

^  B.SfP.  384 
8.  11.  (Abatement) 

3  B.  *  P.  397 
8.  23.  (Bail  Bond) 

3B.^P.  222 
c.  17.  (Bankrupt)  2  JB.  ^  P.  9.  H. 

5.  c.  8.  art.  23.  (Union) 

2  B.^  P.  143 
c.  14  (Game)  1  N.  R.  248 

c.  22.  (Bankrupt)      2  N.  R.  197 
s.  1 .  (Bankrupt) 

2  £r.  ^  P.  3.  9.  n. 
8.  2.  (Bankrupt) 

2  B.  ^  P.  7 

6.  c.  16.  (Irish  act  attornment) 

2  N.  R.  19 

8.  c.  14.  8. 1.  (Rent)  1  JB.  ^  P.  366 

9.  c.  14.  (Gaming) 

2  B.SfP.  62,  53 
2N.  R.414 
c.  23.  (Hackney  Coaches) 

3JB.  *P.  385 

10.  c.  19.  8.  19.  (Soap  Duty) 

i  B,Sf  P.  189 
12.  c.  7.  (Larceny)     3  B.  #•.  P.  108 


12.  8tat.  c.  9.  8.  21.  (Stamps) 

1  N.  R.  page  276 

George  I. 

1.  c.  V.  (Priv.  act,  All  Souls'  Col- 

lege) 3  B.^  P.  642 

3.  c.  12.  (Bankrupt)        2  B.^  P.7 
5.  c. 24.  (Bankrupt) 

2  B.^P,  7.  9.  «. 
7.  c.  21.  (East  Indies) 

I  B.^  P,  274 

7.  Stat  1.  c.  21.  8.2.        (East  India 

trade;         1  JB.  ^  P.  3.  653 

7.  c.  31.  8.  1.  (Bankrupt) 

2  B.^P.  2.  9.  n. 

8.  c.  27.  (Seaman's  wages) 

2  N.  R.  209 

2.  c.  7.  (Poor)  I  B.^  P.  236 
c.  22.  (Black  act)     3  B.SfP.  107 

1  N.  R.  6 
12.  c.  29.  (Affidavit  of  debt) 

2  N.  R.  199 

George  II. 

2.  c.  28.  8.  28.  (Attornies'  Bill) 

\  B,  ^  P.  263 

2  J5.  ^  P.  343 

c.  26.  (Larceny)  1  N.  R.  3 

(Forgery)  2  N.  R.  93 

c.  86.  Ships'  articles) 

2 -B.^  P.  116 

8.  8.  (Seaman's  wages) 

3  B.^  P.  303 

3.  c.  14.  (East  Indies) 

1  B.  §•.  P.  274 

4.  c.  28.  (Tenant  holding  over) 

1  5.^  P.  310.  385.71. 
(Double  yearly  value) 

1  N.  R.  174 

5.  c.  27.  8.  4.  (Process) 

2  JB.  §•  P.  38 
c.  80  (Bankrupt) 
1  B,^  P.  48.  95.  428.  450.  467 

5.  c. 
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5.  c.  30.  (Bankrupt) 

3  B,^  P.  page  185.466 
8.  7.  (Bankrupt) 

2B.^  P.  2.  9.  n. 
s.  23.  2  N.  R.  197 

s.  27.  (Bankrupt) 

2  5.  ^  P.  4 
s.  41.  (Bankrupt) 

2  5.  ^  P.  4,  5 
7.  c.  8.  (Stock-Jobbing) 

1  J5.  ^  P.  222 

2  JB.  ^  P.  287 
c.  21.  (Assault  with  intent  to 

rob)  3  -B.  ^  P.  107 

c.  22.  (Forgery)       3  B.  ^  P.  813 

9.  c.  18.  (Forgery)  2  N.  R.  93 

I  B.^  P.  379 
11.  c.  19.  (Replevin)  2  B.  ^  P.  466 

1  N.  R.  66 
c.  19.  s.  8.  (Distress)  2  N.  R.  358 
s.  1 3.  (Ejectment) 

1  B.^P.  570 
s.  22.  (Avowry) 

I  B.^  P,  78.  218 

13.  c.  19.  (Horse-racing) 

2B.SfP.  51 

14.  c.  10.  (Court  of  Requests) 

2  B.SfP.  589 
c*  15.  (Judgment  as  in  case  of  - 

a  nonsuit)     IjB.^P.  103 

15.  c.  13.  s.  12.  (Embezzlement) 

1  N.  R.  1 
s.  11.  (Bank  Notes) 

1  N.  R.  96 
c.  28.  8.  3.  (Counterfeit-money) 

2B.Sf  P.  127 

17.  c.  17.  (East  Indies) 

IB.^P.  274 

18.  c.  26.  (East  India  Company) 

3  B.Sf  P.  55 
c.  34. 8. 1 1.  (Horse-racing) 

2  5.  *  P.  61 


19.  c.  30.  8. 2.  (Bankrupt) 

•  2  B.S;  P.  page  4,  5.  9.  n. 

3  JB.  4-  P.  237.  399 
c.  37.  (Insurance)    Z  B.^P.  84 

2  N.  R.  277 

20.  c.  8.  (House-Tax)     1  N.  R.  281 

21.  c.  4.  (Insurance)  8  i5.  ^  P.  194 

22.  c.  47.  (Court  of  Requests, 

Southwark)  I  B.  ^  P.  II 
23.c.21.8.34.(Soapduty)l  JB§-P.  189 
c.  33.  8.  19.  (Court  of  Con- 
science, Middlesex) 

1  B.^P.  12.  75.  223 

2  B.  ^  P.  29 
24.  c.  44.  (Copy  of  warrant) 

2  JB.  ^  P.  158 
c.  44.  (Notice  of  action) 

3  B.^P.  551 
c.  45.  (Larceny)    3JB.^P.  108 
30.  c.  19.  8.  1.  (Stamps)  1  N.  R.  276 
31.C.22.  8.  78.  (Forgery) 

2  N.  R.  93.  n. 
32.  c.  28.  (Lords*  act) 

I  B.^P.  92.  143.  270.  336.  423 

3  JB.  ^  P.  184 
1  N.  R.  306 

8.  11.  (Extortion) 

2  A  5-  P.  88 
2  N.  R.  50 

George  III. 

8  &  4.  c.  68.  (Ships'  registry) 

2  jB.  ^  P.  217 

4.  c.  24.  (Franking) 

2  JB.  ^  P.  140.  et  seq. 

5.  c.  25.  (Post  office)  3  -B.  5-  P.  316 
c.  43.  8.  20.  (Soap  duty) 

I  B.S^P.  189 

6.  c.  40. 8.  6.  (African  trade) 

1  JB.  ^  P.  269 

7.  c.  50.  (Post  office)    3  jB.  4"  P.  3 1 1 
10.  c.  23.  (Paving  rate)  3  5.  *  P.  1 33 

10.  c. 
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10.  c.  44.  8.  7.  (Hackney  coaches) 

3  5.  ^  P.  page  385 
c.  47.  (East  Indies)  IB.^P.  274 
c.  50.  8.  4. (tones)    I  B.^P.Sl 

11.  c.  22.  (Paving  rate) 

3  5.  4- P.  131 

12.  c.  47.  8.  2.  (Bankrupt) 

2B.  ^P.2.  5.  10 
c.  71.  (Forestalling)  2  N.  R.  358 

13.  c.  44.  8.  2.  East  India  Com- 

pany) 3  JB.  ^  P.  60 
c.51.8.  1.  fTTo/es;  IN.R.  267 
c.  63. 8.  44.  (India) 

1  B.^P.  177 
c.  78.  8.  19.  (Highways) 

2  5  ^  P.  392 
8.  47.  (Highway  act) 

2  N.  R.  399 

14.  c.  77.  (Bankrupt)    2  B.  5"  P.  10 
c.  78.  (Party  Walls) 

1  B.Sf  P.  303 

16.  c.  30.  (Deer)  1  N.  R.  6 
c.  34.  8.  1.  (Stamps)  1  N.  R.  276 

17.  c.  26.  (Annuity)      \  B.  ^  P.  62 

208.  224.  396.  451.  482 

1  N.  R.214 

8.  2.  2  N.  R.  141 

c.  30.  (Forgery)      3  B  ^  P.  3 1 3 

c.  106.  (Turnpike  Road) 

3B.  ^P.  219 

19.  c.  32.  (Bankrupt)  2  B.  ^  P.  398 
c.  50. 8. 16.  (Stamps)  1  N.  R.  276 

20.  c.  45.  (Levant  Bill) 

1  B.  *P.  351.n.  (1) 
c.  51.  (Post  horse  duties^ 

I  B.^P.  51 

21.  c.  65.  (East  India  Company) 

3  B.  ^  P.  605 

22.  c.  33.  (Stamps)  1  N.  R.  31 

23.  c.  49.  8.  4.  (Stamps) 

2  B.  5-  P.  383 

1  N.  R.  31 


23.  c.  58.  (^Stamps) 

2  B.^  P.  posrc  150.452 
1  N.  R.  276 
c.  70.  8.  30.  (Notice  of  action) 

3  B.  i'  P.  552 

24.  sess.  2.  c.  37.  (Franking) 

2  B.  ^  P.  142 
c.  44.  8.  6.  (Demand  of  a  Copy 

of  Warrant)      2  B.  ^  P.  39 
sess.  2.  c.  47.  (Smuggling) 

1  B.  #•  P.  187.  267 
c.  48. 8. 10.  (Soap  duty) 

1  B.  I-  P.  189 

25.  c.  43.  (Assessed  Taxes) 

2  B.  4-  P.  391 
c.  44.  (Insurance) 

1  B.  *  P.  319.  352 
c.  80.  (Attomies'  Certificate^ 

1  B.^P.4 

3  B.  4-  P.  382 

26.  c.  57.  (East  Indies) 

I  B.SfP.  274 
c.  60.  (Ship  registry) 

1  B.S^P.  483 
^B.S^  P.^n.et  seq. 

c.  63.  ».  1.  (Seamen) 

1  B.  ^  P.  161 

27.  c.  18. 8.  41.  (Stamps) 

1  N.  R.  31 
c.  19.  8.  8.  (Ships*  registry) 

2  B.  *  P.  215 

28.  c.  56.  (Insurance^ 

1  B.  ^  P.  318.  346 

31.  c.  25.  8.  4.  (Stamps) 

3B.  ^  P.  313.  560 
1  N.  R.  31 
c.  32.  (Franking) 

^B.SrP'  141 

c.  69.  (Canal  Act) 

I  B.  4-  P.  213 

32.  c.  34.  s.  1,  2.  (Seamen) 

I  B.SrP.  161 
82.  c.  42 
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32.  c.  42.  (Masters  iq  Chancery) 

3  B.^P.  page  129 

33.  c.  5.  (Insolvent)      I  B.  ^  P,  423 
c.  27,  s.  4.  (Insurance) 

3  B.  ^  P.  194 
c.  52.  {East  India  Company) 

J  5.^  P.  278 
3  B.^  P.  60.  505 
2  N.  R.  435 
c.  66.  8.  3.  (Prize) 

3  B.Sf  P.  86.  268 
84.  c.  9.  (French  property) 

I  B.  ^  P.  1 
c.  68.  (Ship  Registry) 

IB.^P.  484 
c.  69.  (Insolvent  Act) 

1  B.  5- P.  477 
15.  c.  15.  (Dutch  Property) 

SB.^P.  81 
c.  53.  8.1,2,8.  (Franking) 

2B.^P.  142 
c.  55.  (Stamps)  I  N.  R.  82 

c.  63.  8. 12.  (Policy  of  Insurance) 

2  N.  R.  440 
c.  80.  (Dutch  Commissioners) 

3  B.  ^  P.  75 
2  N.  R.  279 
c  77.  (Bedford  Le  vel) 

1  N.  R.  187 
c.  1 13.  (Excise)  2  B.  ^  P.  533 
c.  121.  (Prize)  3  B.^  P.  268 
c.  125. 8.  7.  (Prince  of  Wales) 

2  N.  R.  424 

36.  c.  xiv.  (Private  Acts,  North  would 

Inclosure)         2  B.  ^  P.  496 
c.  33.  (Bedford  Level) 

IN.R.  189 

37.  c.  85. 8.  2.  (Prisoners) 

1  B.  ^  P.  386 
c.  45.  8.  9.  (Bank  Act) 

1  B.^P.132.  176.344 
2  B.  §•  P.  48.  526 
c.  70.  (Tnciting'to  Mutiny) 

1  B.  4- P.  180 


87.C.  73.  (Seaman's  Wages) 

2B.5-P.pa^e57 

8  B.  *  P.  304 

1  N.  R.  299. 347 

c.  85.  (Insolvent)        1  N.  R.  306 

c.  90.  (Stamps)      I  B.  Sf  P.  270 

1  N.  R.  32.  245.  276 

8.  20.  (Attomies*  Certificate) 

2  B.  ^  P.  382 

c.  97.  {American  treaty) 

1  B.  ^  P.  430 
c.  107.  (Assessed  Taxes) 

2  jff.  ^  p.  391 
c.  109.  8.  3.  (Prize) 

3B.^P.  86 
c.  112.  (Insolvent  Act) 

3  B.  ^  P.  326 
c.  1 1 7.  {East  India  Trade) 

3  B.  ^  P.  36.  606 
c.  123.  (Unlawful  Oaths) 

IN.R.  5 
c.  136.  (Stamps)  1  N.  R.  32 

c.  cxliv.  (Private  acts)  Croydon 
Inclosure)  2  B.  ^  P.  89 

38.  c.  1.8. 8.  (Bank  Act) 

3B.§-P.  7 
c.  50.  8.  9.  (Aliens)  2  B.  ^  P.  363 
c.  76.  8.  6.  (Convoy  Act) 

2  B.  a-  P.  209 
c.  78.  (Stamps)  2  N.  R.  68 
c.  87.  (Executors)    3  B.  §•  P.  26 

39.  c.  37.  (High  Seas)        2  N.  R.  91 
c.  85.  (Embezzlement) 

3  B.  §•  P.  106.  316.  597 

1  N.  R.  5 

c.  118.  (Serjeants) 

2  B.  ^  P.  18 
39.  &  40.  c.  72.  (Attomies*  Certi- 
ficate) 3  B.  ^  P.  386 
c.  dv.  Local  and  Personal  Acts. 
(Court  of  Requests)  2B.^P.  588 

1  N.  R.  153 
41.  c.  70.  (Insolvent  Act) 

3  B.  ^  P.  394 

c.  cxxv. 
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41.  c.  cxxv.  (Local  and  Penonal 
Acts.  Koop's  Patent)  3  B.S^P.  566 

43.  c.  46.  t.  3.  (Bail)        2  N.  R.  76 
c.  cxxxiv.  a.  37.  (Loc. 

&  PeiB.  AcUy  Coala)  2  N.  R.  260 
c.  160.  t.  40.  (Admiralty) 

2  N.  R.  229 

44.  c.  78.  (Stamps)        1  N.  R.  272 

STAYING  AND  SETTING 

ASIDE  PROCEEDINGS, 

See  Affidavit  to  hold  to  Bail, 
No.  22.  Annuity,  No.  11.  Bail, 
ii.  V.  4.  Baron  and  Feme,  No. 
8.  Bond,  No.  1,2.  Consignor 
AND  Consignee,  No.  2.  Costs, 
iii.  Practice,  vii.  Replevin, 
No.  3.  Trial.  Variance, 
No.  2. 

STOCK-JOBBING, 

See  MovEY  had  and  received. 
No.  7.    Pleading,  v.  U,  12. 


STOPPAGE  IN  TRANSITU, 
See  Lien. 

SUBJECT. 

1.  A  natural-bom  subject  of  this 
country  admitted  a  citizen  of  the 
United  States  of  America,  either 
before  or  after  the  declaration  of 
the  American  independence,  may 
be  considered  a  subject  of  the 
United  States,  so  as  to  be  entitled 
to  any  commercial  privileges  grant- 
ed to  the  subjects  of  the  United 
States  bytreaty.  Marryatt  v.  WU- 
son,  in  Error y  E.  39  G.  3. 

\  B.&^P.  340 


2.  Even  though  the  subjects  of  this 
country  be  prohibited  from  exer- 
cising those  privileges. 

1  jB.  ^  P.  page  430 

SUGGESTION, 

See  Courts. 

SUMMONS, 
See  Practice,  v.  '20. 

SUPERSEDEAS, 

&e  Practice,  X.  1.  5.     Prisoner, 
No.  2.  4,  5. 

SURETY, 

See  Condition.  No.  3,  4,  5.    Cox- 

TRIBUTION.  GuaRANTY.PlEAD- 
ING,  V.  29. 

SURRENDER, 
See  BAiL,i.  4.ii.  10.  15.  iii. 


TAXATION, 
Set  Attorney's  Bill,  No.  4. 

TAXES, 
See  Land-Tax.  Rate. 
If  a  constablewick  consists  of  several 
hamlet9,  and  twa  collectors  of  the 
duties  on  houses,  &c.  are  ap- 
pointed for  each  hamlet,  and  the 
coUector  or  collectors  of  any  one 
hamlfit  fail  iaduly  paying  over  die 
money  collected,  the  particular 
hamlet  only  where  the  collector  or 

collectors 
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collectors  have  failed  is  liable  to  a  I 
re-assessment  under  W  G.  %.  c.  3. 
and  not  the  whole  constablewick. 
Barrs  v.  JHgbyy  E.  45  G,  3. 

1  N.  R.  page  281 

TENANT-RIGHT  ESTATE, 
See  Partition,  No.  2. 

TENANTS, 
See  Landlord  and  Tenant. 

TENDER, 

See  Affidavit  to  uold  to  Bail. 
Pleading,  v.  18.  23. 

1.  If  Defendant  bring  money  into 
Court  on  a  plea  of  tender,  Plaintiff 
may  take  it  out,  though  he  reply 
that  the  tender  was  not  made  be- 
fore action  brought.  Le  Grew  v. 
Cooke,  M.  39  G.  3.   1  B.  ^  P.  332 

2.  Bank  Notes  are  not  made  legal 
tender  by  the  37  G.  3.  c.  45.  Grig- 
byy.  Oakes,M.42G.3. 

SB.Sf  P.  626 

TIME, 

See  Guaranty,  No.  1,  2.  Prac- 
tice, iii.  7.  12.  21.  28.  iv,  5.  v. 
18.  20. 

1.  Reasonable  time  is  a  question  of 
law.  Scheibel  v.  Fairbain.  E,  39 
G.  3.  \B.^  P.  388 

^.  If  the  grantee  of  a  market  under 
letters  patent  from  the  crown  suffer 
another  to  erect  a  market  in  his 
neighbourhood,  and  use  it  for  the 
space  of  23  years  without  inter- 
ruption, he  is  by  such  user  pre- 
cluded from  maintaining  his  action 
on  the  case  for  disturbance  of  his 


market    Holcrqft  v.  Heel,  R  39 
G.  3.  IB.  S^ P. page  400 

(See  3  East,  298). 
3.  In  a  penal  action  a  capw  ad  re- 
spondendum  issued  within  a  year 
after  the  offence  committed,  but 
was  never  served  on  the  Defend- 
ant, or  returned ;  after  the  expira- 
tion of  the  year,  but  in  the  same 
term,  a  capias  per  continuance  is- 
sued, and  was  duly  served  and  re- 
turned ;  the  declaration  was  of  the 
term  in  which  both  writs  issued: 
held  that  the  first  writ  not  having 
been  returned,  could  not  be  con- 
nected with  the  second  so  as  to 
support  the  action.  Siemway  q,  t,  v. 
Perry,  E.  40  G.  3.  2  B.  ^  P.  157 

TITHES, 

See  Evidence,  ii.  12.  Gavelkind. 

1.  If  a  composition  for  tithes  be  made 
by  ^.  as  proprietor,  and  he  lease 
them  to  B,,  whose  interest  is  after- 
wards put  an  end  to  by  ^.,  before 
any  alteration  is  made  in  the  com- 
position, A.  cannot  determine  it 
without  six  months*  notice.  IFy- 
hurd  V.  Tuck,  T.  39  G.  3. 

IB.^P.  458 

2.  If  il. ^execute  a  lease  of  tithes  to 
B,  on  a  day  subsequent  to  their 
severance,  but  previous  to  their 
being  carried  away  by  the  land- 
holder, B,  cannot  maintain  an  ac- 
tion on  the  2  &  3.  Ed.  6.  c.  13.  as 
the  right  to  the  tithe  vested  in  A. 
immediately  oo  severance. 

ibid,  ibid. 

3.  Qm.  Whether  if  one  only  of  two 
joint- ten  ants  execute  an  assignment 
of  a  lease  of  tithes,  the  person 
claiming  under  that  lease  can  sup- 
port 
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port  an  action  for  not  setting  tkem 
out  ?  Wyburd  v.  Tuck,  T.  39  G.  8. 

iB.ifP.  page  458 

4.  Hops  are  by  law  titheabk  after 

they  are   picked  from  the  bind. 

;    Knight  v.  HaUeyy  U  Error,  E.  40 

G.  3.  IB.S^  P.  ITO 

6.  No  usage  can  vary  this  rule. 

ibid.ibid. 

6.  No  evidence  is  sufficient  to  sup- 
port a  real  composition,  unless  it 
have  some  reference  to  a  deed  of 
composition.  ibid,  ibid, 

7.  In  debt  for  subtraction  of  tithes  of 
any  particular  article,  the  Plaintiff, 
though  he  allege  the  tithe  of  that 
article  to  have  been  **  granted, 
yielded  and  paid,  and  of  right  due 
and  payable,"  on  the  land  in  ques- 
tion, 40  years  next  before  the 
making  of  the  stat.  of  Ed,  6.,  need 
not  prove  that  the  particular  article 
was  cultivated  there  at  that  time ; 
but  it  lies  on  the  Defendant  to 
prove  that  it  was  not.  Hcdlewell, 
Clerk,  V.  TrappSy  E,  46  G.  3. 

2  N.  R.  173 

8.  A  parson  is  not  entitied  to  carry 
his  tithes  home  by  every  road 
which  the  fanner  himself  uses  for 
the  occupation  of  his  farm.  Semb, 
that  he  may  only  use  such  road  as 
the  farmer  does  for  the  occupation 
of  the  close  in  which  the  tithes 
grew.  Cobb,  Clerk,  v.  Selby,  T. 
47  Geo.  3.  2  N.  R.  466 

TITLE, 
&cBANKRUPT,iii.  16.  Money  HAD 

AND      RECEIVED,      No.    8,   9.    11, 

Pleading,  vi. 

The  title  of  a  purchasor  for  a  valuable 
consideration  cannot  be  defeated 


by  a  prior  voluntary  settlement,  of 
which  he  had  no  notice,  though  he 
purchased  of  one  who  had  obtain- 
ed a  conveyance  by  frand,  but 
of  which  fraud  he  the  purchasor 
was  ignorant.  Doe  d*  Bothell  y. 
Martyr,  T.  45  0.3. 

I  N.  R.  page  332 

TOLL, 

&e  Market.  Mortgage.  Plead- 
iVG,  ii.  9. 

If  toll  be  merely  claimed  of  the  indi- 
vidual members  of  a  corporation 
exempt  from  toll,  an  action  will  lie 
on  the  writ  de  essendo  qvietumde 
Theolonia  in  the  name  of  the  cor- 
poration. The  Mayor,  &c.  of 
London  v.  The  Mayor,  &c.  of 
Lynn,  E.  36  G.  3.      I  B.S^  P.  487 

TOWING-PATH, 
&elNCLOsuRE  Act. 

TRADE, 

&«BAVKRupT,i.^.  6.  Insurance, 
iv.  2.  Licence.  Subject. 

1.  Under  the  treaty  concluded  in 
1795,  between  this  country  and 
the  united  states  of  America^  con- 
firmed by  37  G.  3.  c.  97.  it  is  not 
necessary  that  the  trade  conceded 
to  the  Americans  by  the  13th  ar- 
ticle should  be  direct  from  Amt- 
rica  to  the  British  settlements  in 
the  East  Indies.  Marryatt  v.  Wd- 
son,  in  Error ^  E.  39  G.  3. 

1  J5.^P.430 

2.  It  may  be  carried  on  circuitously 
through  any  country  in  Europe, 
including  Great  Britain,  ibid.  ibid. 

TRADER, 
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TRADER, 
•SbbBankrutt,  i.  5. 

TREATING, 

It  being  contniry  to  the  7  &  8  IF.  3. 
c.  4.  for  a  candidate  to  furnish  pro- 
visions to  any  voter  after  the  teste 
of  the  writ,  an  innkeeper  cannot 
recover  against  a  candidate  for 
provisions  so  furnished  at  his  re- 
qaest.  Ribbant  v.  Cricielt,  E. 
38  Q.  3.  \  B.^  P.  page  264 

TREES, 
See  CoifHOx.  Exscdtor  and  Ad- 

MiifiSTRATO'm,  No.  6. 
CertatD  lands,  bother  with  the 
woods,  &c.  were  cwiveyed  under 
B  marriage  settlement  to  A.  and 
B.,  their  heirs  and  assigns,  during 
the  hfe  of  S.  W.,  in  trust  to  pay 
the  rents  and  profits  as  the  said 
S.  W.  should  appoint  during  her 
life,  and  after  her  decease  to  the 
use  of  such  child  or  children  of  the 
marriage,  and  in  such  shares  as  the 
said  S.  tr.shonld  appoint;  andfor 
want  of  appointment,  to  the  use  of 
the  children  equally,  &c.  and  the 
heirs  of  their  bodies,  with  cross  re- 
mainders; and  in  default  of  such 
issue,  to  the  use  of  die  right  heirs 
of  &  W.  iot  ever;  held  that  A. 
and  B.  had  only  an  estate  during 
the  hfe  of  S.  W..  and  therefore 
could  not  maintain  trover  against 
the  Defendant,  a  stranger,  for  trees, 
which  had  been  cut  down  by  order 
of  the  husband  of  S.  W.,  and  car- 
ried away  by  the  Defendant. 
Blaier  and  Another  v.  Ansmmie, 
£.446.3.  lN.R.a5| 

foi.  II. 


TRESPASS, 

See  AaaasT,  No.  2.  Damages. 
Et  ecutox  a  ndAd  m  I  n  istratok. 
No.  5.  Pleadiko,  i.  6, 6,  7.  r. 
16.  P&ACT1CE,  iii.  15.  T.  2t. 

1.  A  private  person  may  justify 
breaking  and  entering  the  bouse  ot 
another,  and  imprisoning  hiipei- 
BOn  in  order  to  prevent  him  ffua 
committing  murder  on  his  wifis. 
Hmulcock  V.  Baier,  T.  46  G.  3. 

2B^P.page20(i 

2.  If  the  judgment  of  comraissionen 
of  appeal  in  certain  cases  be  de- 
clared final  by  statute,  their  judg- 
ment cannot  be  questioned  in  an 
action  of  trespass.  7V  Earl  of 
Sadnarv.  Reeve,  E.  41  0.3. 

2B.^P.  391 

3.  Se>iU>.  that  a  sheriff's  officer  act- 
ing under  civil  process,  may  justify 
breaking  the  inner  doors  of  the 
Defendant's  house,  though  he  be 
not  therein  at  the  time.  Ratdiffe 
V.  BvrUm,  M.  43  G.  3. 

3  B.  ^  P.  223 

4.  But  in  such  case  the  officer  must 
first  demand  admittance.       t&.  tfr. 

TRIAL, 

See  Ahemdment,  9.    New  Trial. 

Practice,  iv.    Venve. 

TROVER, 

&«  Bankrupt,  ii.  1.  iii.  6.  Bills 
or  ExcHAHOE  AMD  Promissort 
Notes,  No.  3. 20.  Evidevce,  iL 
23.  Interest  or  HoNBT,No.  4. 
Lien.  Pleaoino,  i.  4.  Trees. 

\.A.  entrusted  B.  with  goods  to  sel* 
in  India  agreeing  to  take  back 
from  B.  what  he  should  not  be  able 
to  sell,  and  allowing  him  what  he 
should  obtain  beyond  a  certain 
2  Y  price 
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price,  with  liberty  to  sell  them  for 
what  he  could  get,  if  he  could  not 
obtain  that  price,  £.  not  being  able 
to  sell  the  goods  in  India  himself, 
left  them  with  an  agent  to  be  dis- 
posed of  by  him,  directing  the 
agent  to  remit  the  money  to  hinv- 
self  in  England;  held  that  a  A. 
could  not  maintain  trover  against 
B.  for  the  goods.  Bromley  v.  Cox- 
well,  E.41  Q.  3. 

2  B.  4"  P.  page  438 
2.  A,  having  agreed  to  purchase  ofB, 
the  remdnder  of  a  term,  the  latter 
delivered  to  him  the  lease  in  order 
to  get  an  assignment  made  out;  A. 
then  obtained  an  enlargement  of  the- 
term  from  the  original  landlord, 
and  refused  to  accept  an  assign- 
ment, or  pay  the  full  price  agreed 
on,  because  B*s  undertenant  had 
removed  some  fixtures :  held  that 
B,  might  insist  on  A,  accepting  the 
assignment,  and  after  demand  and 
refusal  of  the  lease  might  maintain 
trover  for  it.  Parry  v.  Frame.  T, 
41  G.  3.  2B,Sf  P.  451 

TURNKEY. 

See  Habeas  Cokpus,  No.  1,2.    In- 
solvent, 16. 

TRUST, 

i&e6ANKRUPT,iii.lO.  D£viSE,i.  10. 
Execution,  No.  3. 

TRUSTEE, 

See  Baron  and  Feme,  No  12,  13. 
Covenant,  No. 9.  Devise,  i.  10. 
Ejectment,  No.  7.  Pleading, 
ii.  5.  V.  6.  vi.  1.  Trees. 

1.  If  a  person  jointly  interested  with 
an  infant  in  a  lease,  obtain  a  re- 
newal to  himself  only,  and  the  lease 
prove  beneficial,  he  shall  be  held  to 


have  acted  as  trustee,  and  the  in- 
fant may  claim  his  share  of  the  be- 
nefit. jEr  parte  Grace,  H.  39  G.  3. 

1  B.^  P.  page  376 

2.  But  if  it  do  not  prove  beneficial  he 

must  take  it  upon  himself,     ib.  t6. 

TURNPIKES, 
See  Mortgage. 


u. 

UNIVERSITIES, 
See  Lakd*Tax. 

USAGE, 

See  Lien,  Tithes,  No.  4,  5. 

USE  AND  OCCUPATION, 
See  Courts,  No.  7. 

USURPATION, 
See  QuARE  Impedit. 

USURY, 

See  Amendment,  No.  7.  Discon- 
tinuance, No.  2.  Evidence, 
ii.  31.     Practice,  iii.  8. 

\.  A,  being  a  banker  in  the  country, 
discounts  bills  at  four  months  for 
B.  and  takes  the  whole  interest  for 
the  time  they  have  to  run  ;  B,  on 
being  asked  how  he^  will  have  tbe 
money,  directs  part  to  be  carried 
to  his  account,  part  to  be  paid  in 
cash,  and  part  by  bills  on  London, 
some  at  three,  some  at  seven,  aad 
some  at  thirty  days'  sight ;  held  not 
to  be  an  usurious  transaction,  so  as 
to  induce  the  Court  to  grant  a  new 
trial,  since  the  surplus  of  interest 
taken  by  A.  might  be  referable  to 
the  expences  of  remittance.  Sir 
B.  Hammeit,  Knt,  and  Others  x* 
Sir  W.  Yea,  Bart.  M.  38  G.  3. 

I  B.^P.  144 
2&cicf, 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


059 


9.iSect»,  if  such  mode  of  remittance 
had  l>een  made  a  term  of  the  loan. 
•Sir  B,  Hammett,  Knt,  and 
Others  v.  Sir  W.  Yea,  Bart.  M. 
38  G.  3.  1  B.^  P.  page  144 

3.  The  Court  set  aside  a  warrant  of 
attorney  and  judgment  given  to  se- 
cure a  loan  which  was  sworn  to 
be  usurious  in  order  to  bring  the 
question  of  usury  before  a  jury, 
but  refused  to  order  a  bill  of  ex- 
change to  be  delivered  up  which 
had  been  given  to  procure  the  De- 
fendant's release  out  of  execution 
on  the  judgment.  Ednionson  v. 
Popkin,  E.  38  G.  3. 

IB.^P.  270 

4.  A.  lent  B.  5001,  and  at  the  time 
of  the  loan  it  was  agreed,  that  the 
latter  should  give  something  more 
than  legal  interest  as  a  compensa- 
tion; but  no  particular  sum  was 
specified.  After  the  execution  of 
the  deed  B,  gave  A.  50/.  and  paid 
interest  at  the  rate  of  51,  per  cetit, 
on  the  500/.  for  five  years,  at  the 
end  of  which  time  an  action  was 

<•  brought  against  il.  for  usury:  held 
that  the  action  was  not  barred  by 
lapse  of  time,  for  that  the  loan 
was  substantially  for  no  more  than 
450/.,  and  consequently  the  in- 
terest at  the  rate  of  5l,  per  cent,  on 
the  500/.  received  within  the  last 
year  was  usurious.  Scurry  q.  t. 
V.  Freemanj  E.4\  O,  3. 

2  B.^P,3B{ 

5.  If  a  draft  be  given  for  usurious  in- 
terest, and  a  receipt  taken  for  it  in 
the  county  of  A.,  and  the  draft  be 
afterwards  exchanged  for  money  in 
the  county  of  B,  the  usury  is  com- 
mitted in  the  county  of  B.  and  the 
venue  must  be  laid  there,  ibid.  ibid. 


6.  The  grantor  of  an  annuity  hav- 
ing agreed  with  the  grantee  to  re- 
deem, drew  a  bill  of  exchange  for 
5O00/.  at  three  years  which  the 
grantee  discounted  in  the  follow- 
ing manner:  he  took  4083/.  6s,  Sd* 
as  the  amount  of  the  purchase  mo- 
ney and  arrears,  advanced  166/. 
135.  4d,  to  the  grantor  in  cash, 
and  took  750/.  as  interest  for  three 
years  upon  5000/.  Held  that  the 
transaction  was  usurious.  Sir  C, 
March  v.  Martindale,  E,  42  G.  3. 

3  B.^P.  page  154 

7.  If  more  than  legal  interest  be 
taken  for  forbearance  on  a  note 
given  to  il.  by  JB.  as  a  collateral  se- 
curity for  money  lent  to  C,  such 
money  is  well  described  to  be  for 
forbearance  of  money  lent  by  the 
Defendant  to  B,  Manners^  q*  t,  v. 
Pastany  H,  43  G,  3. 

ZB.^P.  343 

UTTERING, 
See  Evidence,  ii.  30.  Forgery. 


V. 

VARIANCE, 

See  Agreement,  No.  6.  AmenI)-? 
MENT,  No.  3.  Detinue.  Evi- 
dence, ii.  25, 26.  Insurance,  i.  7* 
9.  Misnomer.  Pleading,  ii.  16. 
v.7.  10.  17.22.36.vi.  3.viii.2.    •■ 

1.  The  Plaintiff,  a  sailor,  declared  for 
52/.  10s.  for  run  money,  and  gave 
in  evidence  a  note  for  52/.  \0$,  for 
run  money,  with  an  additional 
stipulation  written  after  signature 
of  the  note,  for  a  pint  of  rum  per 
day,  and  it  was  held  no  variance. 
Baptiste  V.  CbWo/d,  E,  37  G.  3. 

\B,^P.7 
2.  The 
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%  The  Court  will  not  set  aside  pro- 
ceedings for  irregularity  where  the 
Plaintiff  sues  out  a  quare  clausum 
fregii  against  two,  and  declares 
against  one  only.  Spencer  v. 
Scott,  E.  37  G.Z    I  B.Sf  P. p.  19 

3.  In  cases  of  process  not  bailable, 
tha  writ  may  be  against  several 
Ddendants,  and  the  declaration 
•gainst  one  only.  Stables  and 
Another  t.  AsUey  and  Others,  E. 
97  G.  3.  I  B.^  P.  49 

4.  In  cases  of  bailable  process  it  is 
otherwise.  ibid,  ibid. 

6.  Arrest  by  the  name  of  "  Weston,*^ 
declaration  de  bene  esse  against 
^<  Wason,'  sued  by  the  name  of 
**  Weston;*'  and  held  regular. 
Summers  v.  Wason,  M.  38  O.  3. 

1  5.  4- ^.105 

6.  Evidence  of  a  house  situate  in 
the  parish  of  M.  will  support  an 
averment  of  a  house  at  S,,  S,  be- 
ing extra  -  parochial,  and  both 
places  usually  going  by  the  name 
of  S.  Burbige  v.  Jaches,  E.  38 
G.  8.  \  B.Sf  P.  225 

7.  If  process  be  served  in  the  name 
of  one  Plaintiff,  and  a  declaration 
be  delivered  in  the  name  of  two,  it 
is  bad.  Rogers  v.  Jenkins^  H,  39 
G.  3.  1  -B.  ^  P.  383 

8.  Copy  of  a  writ  against  William 
Armytage;  notice  to  appear  ''  Ca- 
therine Waller  you  are  served 
Stc.  mistake  held  fatal.  Jones  v. 
Armytage,  M.  40  G.  3. 

2  JB.  ^  P.  38 

9.  An  agreement  entered  into  be- 
tween A .  and  B.  respecting  a  horse- 
race, was  indorsed  <'  N.  B.  to  start 
p.  p.  16  days  from  this  date."  In 
a  declaration  on  this  agreement  no 
notice  was  taken  of  the  indorse- 


ment, and  no  eridenoe  was  ^ira 
at  the  trial  to  explain  the  metsos 
of  the  letters  *<  p.  p.*"  The  Cost 
after  rerdict  held  the  variuee  \it- 
tweeo  the  agreement  decltied  as, 
and  that  given  in  evidence  waiioi 
material,  the  letters  "  p.  p.''  bai^ 
insenaible.      Whaley  t.  PayA,  X 

40  6.S«  2  B.^P.fQQtH 

10.  In  an  action  for  non-reiideKi 
the  parish  was  stiledinthededst 
Uon  ;Sf .  Btkeilmrg  ;  evidence  wi 
given  that  the  real  name  was£ttd 
burgai  held  a  fatal  vaiiua 
Wibon  q.  L  v.  Gtihert,  Clerk,  M 

41  G.  3.  2B.^P.n 

11.  If  the  writ  be  that  the  Defendai 
answer  in  ''  a  certain  plea  of  tret 
pass  on  the  case  on  promisei, 
and  the  declaration  be  in  debt  ft 
goods  sold  and  delivered,  and  m 
ney  borrowed,  the  Court  will  dii 
charge  the  Defendant  on  entens; 
common  appearance.  Ken  \ 
Sheriff,  H.  41  G.  3.  2  B.*P.35 

12.  If  a  bill  drawn  by  John  Onmd 
be  declared  upon  as  drawn  by  Jek 
Couch,  the  variance  is  fui] 
Whiiwett  v.  Bennett,  M.44G.l^ 

3  B.^P.bSi 

13.  The  Plaintiff  having  dechi« 
upon  an  agreement  to  deliver  w 
or  breeze,  proved  that  the  Defend 
ant  agreed  to  deliver  soil,  heM  tba 
he  could  not  recover  on  accoont  c 
the  variance.  Cooke  v.  Munstm 
T.  45  G.  8.  1  N.  R.  W 

14.  Affidavit  of  debt  against  A, ;  ci 
pias  against  A .  and  B.  and  dedirt 
tion  against  A  •  only ;  by  whom  bai 
was  put  in ;  held  regular.  Fcfk 
V.  PhiUqn,  H.  46  G.  3. 

2  N.  1193 

15.  Defendant  was  served  with  a  writ 

stjliis 
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styling  him,  *^John^  he  did  not 
appear  but  Plaintiffentered  a  com- 
mon appearance  for  him,  and  de- 
clared against  him  conditionally 
by  the  name  of  ''  William  sued 
by  the  name  of  John ;"  held  irre- 
gular. GreensUide  v.  Rotkeroe, 
H.46G.3.        2N.  R.  page  132 

16.  Qtusre.  Whether  if  a  declara- 
.  tion  in  assumpsit  state  the  condi- 
tion to  be  certain  reasonable  re- 
ward, evidence  that  a  specific  sum 
was  agreed  upon  will  be  deemed  a 
yariance  ?  iSSmt^.  not.  Bayley  v. 
Tucker,  T.  47  Q.  3.    2  N.  R.  458 

17.  Trespass  quare  clausum  fregit, 
justification  under  a  distringas  in  a 
plea  of  trespass  at  the  suit  of  /.  S, 
against  Defendant.  Replication, 
that  before  the  distringas  issued 
against  Defendant  he  appeared  to 
answer  /.  5.  in  the  plea  of  trespass 
in  the  said  plea  mentioned,  to  the 
said  writ  sued  out  by  J.  S,  for  that 
purpose,  to  wit,  a  clausum  fregit 
issued  out  of  C  B.  proutpaiet,  &c. 
Defendant  rejoined  nnl  tiel  record. 
Held  that  the  record  ot  appearance 
to  a  clausum  fregit  issued  out  of 
Chancery  did  not  support  the  re- 
plication, and  that  the  words  which 
followed  the  sciUcet,  being  mate- 
rial, could  not  be  rejected.  Myers 
V.  Kent,  T.  47  G.  3.     2  N.  R.  463 

18.  Bailable  process  against  two,  and 
declaration  against  one  only.  The 
Court  set  aside  the  declaration  for 
irregularity;  though  it  had  been 
taken  out  of  the  office  by  him 
against  whom  it  was  filed.  Chap* 
man  v.  EUmd  and  Another^  M. 
46  G.  3.  2  N.  R.  82 

VENDITIONI  EXPONAS. 
The  Court  refused  to  grant  an  attach. 


ment  against  the  sheriff,  because  he 
had  returned  to  a  writ  venditioni 
exponas,  thai  part  of  the  goods  le- 
vied remained  in  his  hands  for 
want  of  purchasers.  Leader  v. 
Danvers,  M.  39  G.  3. 

I  B.SfP.  page  359 

VENDOR  AND  VENDEE, 
See  Consignor  and  Consignee. 
Goods    sold  and  delivered. 

LlEN.MoNE Y  HAD  AND  RECEIVED 

No.  9.  Title.  Trover,  No.  2. 

VENIRE  DE  NOVO, 
See  Insurance,  i.  12. 

VENUE, 

See  Consignor  and  Consignee, 
No.  2.  Evidence,  ii.  34.  In- 
dictment, No.  7.  Pleading, 
V.  9.    UsuRT,  No.  5. 

i.  In  an  action  on  a  promissory  note 
the  Court  will  not  change  the  ve- 
nue from  London  to  the  county 
where  it  was  made  on  the  Defend- 
ant's stating  that  all  his  witnesses 
live  there.  Evans  v.  Weaver,  E. 
Zl  O.  3.  1  5.  *  P.  20 

2.'.But  if  his  affidavit  show  the  num- 
ber of  his  witnesses,  and  that  a  se- 
rious inconvenience  would  arise 
from  bringing  them  up,  it  will. 

Md.  ibid. 

3.  The  Court  will  not  change  the  ve- 
nue in  an  action  on  a  deed  to  the 
county  where  it  was  executed  on 
the  ground  of  the  Defendant's  wit- 
nesses residing  there,  if  from  the 
pleadings  it  does  not  appear  neces- 
sary to  produce  many  witnesses 
from  that  county  unless  a  question 
should  be  raised  of  which  a  fair 
trial  cannot  be  expected  there. 
Watt  V.  Danid,  E.  39  O.  3. 

IB.^P.425 
4.  Taking 
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4.  Taking  out  a  summons  for  further 
time  to  plead  is  no  waiver  of  tbcDe- 
fendant's  right  to  move  to  change 
the  venue.  Wdson  v.  Harris, 
M.  4 1  G.  3.     2  B.^  P.  page  320 

5.  It  seems  the  Court  will  not  chans:c 
the  venue  in  an  action  on  an  award ; 
even  though  the  declaration  contain 
the  common  counts.  1V'%i/6um  r. 
Staines.  H.  41  G.  3.  2  B.  *  P.  355 

6.  Nor  willihey  oblige  the  Plaintiff  to 
undertake  to  give  evidence  on  the 
coll:  upoz  ;r.r  award,     ihid.  ibid. 

".  A'^.t'r  rilri  pleadii  :be  \ecuc  can- 

no:  :h  cr.orc^d      T^^k^ss'  ^.  Pix- 
».—    C"   •■-   .1   *  *  r    ,    ;?    i."» 


"  » 


■  *  I  •  ■  ■       ^  *  ...**.  k  ■■ 

.  L  j.t-T.'.  -:  •.-.  ■.  "••;i7ij^:  r?r  ■^'"- 
».:  •- •/?  .  :  ^  ..  iT  I'-rcir  X*r 
*^.-.>    ^-..     ..■**■    n    'c'-^..   iiTca  i:: 

1     ^.  -*^  :.        &»«<•  ■■'?:'i.  -y   in 

...  -.    :*  v'->  v*:?-:*;  5:IJ 

...>*     .   .  ..•>■  v>*     -V,    44 

,.. ■.     It    .."ci  ■:.  s'-.ovving 
t.       v    -.  X..1  i»  :•'.:  ,':'"<c  partly 
.     .    ....   •^.-  •     .»  >*   .r:.l  :hAt  all 

.*.    *    ••. >as.v  \^' I.    ::  .?.    But  the 
-♦■     ■     .v.^.  i    ■■.  v,i5•:^^^vema- 
.    ,,*    *  X.-.  !v-     ::    4,      iunshaur  V. 
.X...    1    *.'  /  .<■      1  N.  R.  110 
!   .^  v   i.;>^v    :.*  an  application 
,     •i.ia.-.x     ^c  >".;::o  r";cm   London 
K     *.^.     .'*   -'c  -siial  air  davit,  in 
«  TV  N    it  AM -f '  ^  -vx  o  l.\v  assignees . 

iS    Vui%  'At-isr^  ivvlaax'.  ia  Mid- 


dlesex, and  the  assignees  chosen  in 
London.  But  in  such  case  the 
Plaintiffs  can  only  retain  their  ve- 
nue by  undertaking  to  give  mate- 
rial evidence  where  it  is  laid. 
Clarke  v.  Heed,  T.  45  G.  3. 

1  N.  K.pafje  310 

12.  Defendant  having  put  off  the  trial 
at  the  assizes  on  the  absence  of  a 
witness,  the  Court  refused  to  let  the 
Plaintiff  change  the  venue  to  Mid- 
dlesex,     Pearse    v.    Porlkington, 

\      M.  46  G.  3.  2  N.  R.  53 

13.  The  Court  discharged  a  rule  for 
changing  the  venue  upon  an  affida- 
vit of  the  Plaintiff,  that  the  cause 
of  action  arose  principally  in  Ire- 
Lnd,  Hope  v.  Bennett,  H,  47  G.  3. 

2  N.  R.  397 

VERDICT, 
:^tf  Amendment,  No.   7.     Insur- 
ance, i.  16.  New  Trial,  No.  2, 
3.     Pleading,    v.  29.  34.  viii. 
Practice,  iv.  4.  11. 

I .  Where  a  general  verdict  has  been 
given  on  two  counts,  one  of  which 
is  bad,  and  itapjKJars  by  the  judge's 
notes  that  the  jury  calculated  the 
damages  on  evidence  applicable  to 
the  good  count  only,  the  Court  will 
amend  the  verdict  by  enterini:  it 
on  that  count,  though  evidence  was 
given  applicable  to  the  bad  count 
also.  Williams,  Executor,  4-c.  v. 
Brc€don,M,  39  G.  3. 

1  B.  A-  P.  329 

•2.  The  Court  will  not  set  aside  a  ver- 
dict upon  the  affidavit  of  a  juryman 
that  it  was  decided  by  lot.  Chcen  v. 
Warburton,  T.  45  G.  3. 1  N.  R.3i6 

VOLUNTARY  SETTLEMENT, 
•See  Title. 

WAGES. 
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WAGES, 

iSeePLE/LDiVG,iv.  5.  V.  7.  Seaman's 
Wages.    Slave. 

1.  The  37  Geo.  3.  c.  73.  s.  3.  having 
prohibited  more  than  double 
monthly  wages,  being  given  to  a 
seaman  coming  from  the  West  In- 
dies^ unless  the  captain  be  specially 
licensed  to  give  a  greater  rate  by 
the  chief  officer  of  the  port ;  a  ge- 
neral licence  by  such  chief  officer 
to  a  captain  "  to  procure  men  on 
such  terms  as  he  can/'  is  void. 
Rodgers  v.  Lacy,  H,  40  G.  3. 

2  B.3^  P.  page  57 

%  A  sailor  in  addition  to  the  wages 
contained  in  the  ship's  articles, 
sued  for  the  average  price  of  a  negro 
slave,  for  which  he  had  agreed 
with  the  captain,  though  no  men- 
tion of  such  perquisite  was  made 
in  the  articles :  held  that  the  con- 
tract for  the  average  price  of  a 
negro  slave  was  void  ;  such  addi- 
tional perquisite  being  in  fact 
wages,  and  therefore  only  to  be 
recovered  where  included  in  the 
articles,  according  to  2  Geo.  2.  c. 
36.  White  V.  Wikon,  H.  40  G.  3. 

2  5.^  P.  116 
WAGER, 

See  Bills  op  Exchange  and  Pro- 
missory Notes,  No.  11. 

No  action  will  lie  on  a  wager,  though 
above  50/.,  that  a  single  horse  shall 
run  on  the  high  road  from  A.toB. 
and  arrive  sooner  than  one  of  two 
horses  placed  at  any  distance  the 
owner  shall  please ;  such  a  race  not 
being  legalized  by  the  1 3G.  2.  c.  1 9. 
and  18  G.  2.  c.  34. 5. 1 1.  Whaley  v. 
Pajot,  M.  40  G.  3.     3  B.  *  P.  51 


WALES, 
5Iec  Action  Personal. 

WARRANT, 
See  Bills  of  Exchange  and  Pro- 
missory  Notes,  No.  12.     Of- 
ficer. 

WARRANT  OF  ATTORNEY, 

iSbe  Annuity,  No.  8.  Baron  and 
Feme,  No.  8,  9.  Common  Reco« 
VERY,  No.  2. 4. 8.  Enemy,  No.  2. 
Evidence,  ii.  14.  Practice;  ii.  4. 
Stamps,  No.  10.     Usury,  No.  3. 

1.  If  a  Defendant  in  custody  being 
about  to  execute  a  warrant  of  at- 
torney to  confess  judgment  be  in- 
formed that  it  must  be  done  in  the 
presence  of  an  attorney  on  his  part, 
and  thereupon  produce  a  person  as 
such,  in  whose  presence  he  exe- 
cutes the  warrant  of  attorney,  the 
Court  will  not  set  aside  the  pro- 
ceedings thereon,  because  the  per- 
son so  produced  by  the  Defendant 
was  not  an  attorney.  JeySy  Onep 
^c.  V.  Booth,  M.  38  O.  3. 

I  B.SfP.97 

2.  No  judgment  can  be  signed  upon 
any  warrant  authorizing  an  attor- 
ney to  confess  judgment  without 
such  warrant  being  delivered  to, 
and  filed  by  the  clerk  of  the  dock- 
ets; who  is  to  file  the  same  in 
the  order  of  which  they  are  re- 
ceived. Reg.  Gen.  M.  43  O.  3. 

BB.^P.  310 

3.  Every  attorney  of  C.  B.  who  shall 
prepare  any  warrant  of  attorney  to 
confess  any  judgment  which  is  to 
be  subject  to  any  defeasance,  must 
cause  such  defeasance  to  be  written 
on  the  same  paper  or  parchment  on 
which  the  warrant  of  attorney  is 
written,  or  cause  a  memorandum  in 

writing 
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writing  to  be  made  on  sach  war- 
rant containing  the  substance  and 
effect  of  such  defeasance.  Reg. 
Oen.  M.  43  O.  3. 

3  B.^  P.  page  310 

WARRANTY, 
See  Carrier.    Covekakt,  No.  4. 
Evidence,  ii.  24. 25,  28,  29.  37. 
ill.  2.  iNsuRAMCEyii.  9.  iii.  1,2.4. 

WASTE, 
See  Action  on  the  Case,  No.  6. 
Copyhold,  No.  1.  Prohibition. 

1.  In  an  action  of  waste  on  the  stat. 
of  Gloucester,  against  tenant  for 
years,  for  converting  three  closes 
of  meadow  into  garden-ground,  if 
the  jury  give  only  one  farthing 
damages  for  each  close,  the  Court 
will  permit  the  Defendant  to  enter 
up  judgment  for  himself.  The 
Keepers  and  Oovemors  of  Harrow 
School  V.  Alderton,  H.  40  O.  3. 

2  B.  4-  P.  8j5 

2.  And  this  principle  holds  whether 
the  waste  consist  in  the  alteration 
of  the  property,  or  in  the  deteriora- 
tion  of  it.  ibid.  ibid. 

WAIVER, 
See  Practice,  ix.      Venue,  No.  4. 

WAY,  RIGHT  OF. 
One  being  seised  in  fee  of  the  adjoin- 
ing closes  A .  andB.  over  the  former 
of  which  a  way  bad  immemorially 
been  used  to  the  latter,  devises  B. 
**  with  the  appurtenances ;"  held 
that  the  devisee  cannot  under  the 
word   *^  appurtenances,"  claim   a 


right  of  way  over  A.  to  B.^  u. 
new  right  of  way  is  thereby  create ., 
and  the  old  one  was  extinguished 
by  the  unity  of  sdsin  in  the  devisor. 
Whalleg  v.  TAoMpioii  asid  Another, 
U  39  G.  3.      1  B.SfP.pagtyil 

WAYS, 
See    Grant.      Ikclosure    Act. 
Tithes,  No.  8. 

WEST  INDIES, 
i&e  Wages,  No.  1. 

WHARFINGER, 
See  Lien,  No.  10. 

WILL, 

It  is  not  necessary  to  the  validity  of 
the  execution  of  a  will  of  lands  hj 
a  blind  man^  Ihat  it  should  be  read 
over  to  him  in  the  presence  of  the 
attesting  witnesses.  Longchampd. 
GoodJeUow  v.  Fish,  E.  47  G.  3. 

2  N.  R.  415 

WITNESS, 
See  Evidence,  i.  ii.  7.  14.    Prac- 
tice, iv.  1. 3,  4,  5.  8,    Will. 

WORDS, 
iSse Defamation.  Evidence,  ii.  32. 
Pleading,  ii.  10.  v.  25. 

WRIT, 
See  Abatement,  No.  1,  2.    Addi- 
tions. 

WRIT  OF  ERROR, 
See  Error,  Writ  of.  Practice,  x. 

WRIT  OF  INQUIRY, 
See  Practice,  iv. 

WRIT  OF  RIGHT, 
&c  Right,  Writ  of. 
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